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[CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Salil Kumar Datta 
Decision: December 5, 1978 : ; 
: Tarapada Hazari and others , aes ...Petitioners 
Versus ; 
Revenue Officer and others ... Respondents* 


West Bengal Land Reforms: Act, 1955, Section 12, as amended by 
West Bengal Land Reforms (Amendment) Act, 1965-- Whether retrospectivé 
in operation, Bengal Alluvion and Dilavion Regulation, 1825, Section 4— 
Whether operative till the amendment of Section 12 of the West Bengal 
Land Reforms Act, 1955—Whether Section 4 applies to case of formation 
of land by silting of the river bed itself, West Bengal Estates Acquisition 
Act, 1953. Section 44(2a) read with section 57—Whether exercise of right 


suo motu is permissible in case of formation of land by ‘silting up -of ae 
river bed itself, 


The petitioners were in possession of a plot of land measuring about 
1.18 acres and were the recorded tenants thereof. On July 29, 1974 th 
Revenue Officer drew up a suo motu proceeding under section Oa] 
of the West Bengal Estates Acquisition Act, 1953 for correction of the 
record of rights and on hearing the parties held that the said plot be 
recorded in favour of the Government on the ground that the ‘said plot of 
land was formed by the silting up of the river bed Bidyadhari and that 
section 4 of the Bengal Alluvion and Diluvion Regulation, 1825 had no 
application in cases of lands formed by the silting up of the river bed itself 
and that section 12 of the West Bengal Land Reforms Act, 1955 as amended 
by the West Bengal Land Reforms (Amendment) Act, 1965 is applicable 
to such cases. This order was impugned in the instant proceeding. 


HELD: That original section 12 of the West Bengal Land Reforms 
Act, 1955 was never given effect to before its amendment in 1965 which came 
into force fram November 1, 1965 and as such till that date section 4 of the 
Bengal Alluvion and Diluvion Regulation, 1825 was applicable to cases of 
accretion of land by recess of a river or sea including cases of lands formed 
by the silting up of the river bed itself as the amended section 12 of the West 
Bengal Land Reforms Act was not retrospective in opcration. 

*C. R No. 6776 (w) of 1974. 


es 
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Muraridas Roy Ses ort ...for petitioners 
Prabir Kumar Samanta ees .. for respondents 


The judgment of the Court was as follows :— 

This Rule is directed against the order No. 8 dated 26.8.74 passed in 
Case No. 33 of 1974 under Section 44(2a) read with Section 57 of the 
West Bengal Estates Acquisition Act by the Revenue Officer, Tollygunge-I 
Settlement ‘C’ Camp. The learned Revenue Officer initiated proceedings 
on 29.7.74 in respect of finally published record of rights relating to kha- 
tian No 415/3 of Mouza Matiary J.L. 94, P.S. Sonarpore as in his view 
the same was not properly recorded. In appears that in the proceeding 
the parties appeared before the authority and after hearing the parties, 
the learned Revenue Officer delivered a judgment directing the lands of 
Khatian No. 415/3 with an area of 1.18 acres as also another khatian not 
being the subject matter of this Rule of the said Mouza which was within 
the bed of Bidyadhari river be recorded in the name of State Govern- 
ment and the names of the recorded possession be recorded in each agricu- 
ltural and homestead plotin column 23 as “Bina Anumati Dakhalkar” 
and the jamas of the connected khatians be revised or cancelled, if found 
necessary. In this case, we are concerned with khatian no. 415/3 and 
dag no. 238/1122 measuring 1.18 acres. It appears that the lands were 
within the bed of Bidyadhari river in the last district settlement and were 
outside the Mouza. The river was very big and it was tidal and naviga- 
ble and the learned Revenue officer following authorities held that the 
bed of the river belonged to the Crown before independence and in 1947 
to the State Government. In the revisional settlement in the year 1955-56 
these lands were recorded in the name of Tarapada Hazari, Dukhiram 
Hazari and Biswanath Hazari the petitioners before us under the tenure 
holders, Narendra Nath Chakraborty and others with raiyati sthitiban 
and with dakhali satwa under the State under Rule 4 of West Bengal 
Estate Acquisition Rules 1954. The river Bidyadhari as the Revenue 
Officer States began to sink due to silting up from both sides of the 
river banks and the bed of the river rose to view due to gradual retirement 
of the river after 1942. Gradually part of the river bed became fit 
for cultivation and by 1945 the entire river bed became so fit for 
cultivation. The petitioners trespassed in the suit lands which were silted 
up and began to cultivate the lands. Thereafter the tenure holders granted 
unlawful settlement to the trespassers against considerable selami in the 
year 1950 or afterwards. No documents were produced from the recor- 
ded landlords or tenants’ side to prove settlement of the silted up river 
beds from the Government, and none appeared for Narendra Nath 
Chakraborty and others. The Revenue Officer was of opinion that the 
owner of the lands adjacent to this silted up river had no legal right in 
the nereby formed lands because this case was not onevf alluvial accretion 
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defined in Regulation XI of 1825 or in any subsequent case law. The 
learned Officer further observed : 

“the process of alluvial accretion is to be followed up by corres- 
ponding encroachment on the opposite bank not necessarily directly 
Opposite while the river itself comprising the bed, the bank the water, 
the current the channel on course, the source and the terminus shall 
remain in complete existence. If the river loses most of those essen- 
tial characteristices by being silted up, it no longer remains a river and, 
therefore, the question of alluvial accretion does not arise. In the 
instant case, it is simply a matter of ‘Nadibharati’ which is fundame- 
ntally different from alluvial accretion.” 

The Revenue Officer has relied on several decisions to show that Govern- 
ment is the proprietor of bed of the navigable rivers of the country. 

2. This point in view of the decisions cited there can be no scope 
for any dispute. On this ground the Revenue Officer was of opinion that 
the record of rights finally published was incorrect and should be rectified 
by recording the names of the Government in respect of the plots referred 
to above and of the petitioners as being in possession without permission 
cancelling the khatian if necessary. 


3. The petitioners, whose names were recorded in respect of dag 
no. 238/1122 of khatian 415/3 contended that they had purchased the 
raiyati lands in 1948 long before the West Bengal Estate Acqui- 
sition Act came into force. It was also disputed that the lands were or 
could be Government khas lands and it was stated that they were in 
possession thereof for the last 30 years by cultivation with their plough 
and cattle. 

4. The petitioners also referred to original section 12 of the Land 
Reforms Act which provided for accession to any holding by recess of river 
or sea as forming addition thereto, subject to ceiling. By Section 5 of the 
West Bengal Land Reforms (Amendment) Act 1965 the above section 12 
was substituted by the new provision though without retrospective effect. 
It was contended that this section had no application not being retro- 
spective and the petitioner’s vendor as well as their lessors became owner 
of the said accreted land and acquired substantive title to the same. It was 
further submitted that under Section 4 of Bengal Alluvion and Diluvion 
Regulation, 1825 lands gained by gradual accession from the recess of 
river or sea will be considered an increment to the tenure of the person 
to whose land or estate it is annexed whether such land is held directly 
from the Government or other superior land-holders or as a subordinate 
tenure by any description of under-tenant whatever. It is accordingly 
contended that the order of the Revenue Officer was erroneous in that he 
did not take into consideration these aspects and the fact that subsequently 
the entire river became silted up did not alter or affect the right of the 
petitioners to hold the disputed lands in any way. 
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+1’ 3. Mr. Samanta appearing for the State contended, on the other 
hand, that the bed of the navigable river can never be the property of an 
individual and in view of the change of character of the river by its com- 
plete silting up, there can be no question of any accretion under Section 4 
of Regulation XI of 1825. . 

6. The Bengal Alluvion and Diluvion Regulation, 1825 (Bengal 
Regulation XI of-1825) provide for rules to be observed in determining 
claims to land gained by alluvion or by dereliction ofa river or sea. 
- Section 1 mentions that due to changes in the channel of rivers and shifting 
of sands: in beds of rivers, chars or small islands are thrown up by alluvion 
in the midst of the stream, or néar one of the banks. ` Large portions of 
land are carried away by an encroachment of the river on one side whilé 
accession of land at about same time or subsequently are gained by dere- 
liction of the water on the opposite side. Similar instances of alluvion, 
encroachment and dereliction also sometimes occur on the sea coast of 
Bengal. As the lands gained as aforesaid are a frequent source of conte- 
ntion and affray, the rules for general information and guidance to be in 
force throughout the whole of the territories subject to the Presidency 
of Fort William had been enacted under the aforesaid Regulation. 

. Section 4 First clause provides for lands gained by gradual accession 
from the recess of the river or sea and is as follows :— r 
A “4. First— When land may be gained by actual accession, whether 

. from the recess of a river or of the sea, it shall be considered an incre- 

ment to the tenure of the person to whose land or estate it is thus 

„annexed, whether such land or estate be held immediately from the 

Government by a zamindar or other superior landholder, ora subor- 

. dinate tenure by any description of under-tenant whatever.” 

. . 7. It was further provided that the increment will not entitle the 
person in possession of the estate or tenure to a right to property beyond 
his interest therein or to exempt him from payment of additional revenue 
under the Bengal Land Revenue Assessment (Resumed Lands) Regulation, 
1819, 

8. The Regulation XI of 1825 governed the rights of parties inter se 
as also of the Government in respect of such lands till its repeal by the 
West Bengal Land Reforms Act, 1955 (hereinafter referred to as L. R. Act) 
by Section 59, Clause (1). This Act in Section 12 in its original from 
provided aş follows :— 

“12. When any land has been gained by gradual accession to 
any holding whether from the recess ofa river or of the sea, it shall 
form an addition thereto and the raiyat who owns the holding shall 
be liable to pay such revenue on re-assessment as may be determined 
by the Revenue Officer”. 

This Section was subject to the proviso providing that the raiyat would be 
entitled to retain so much of the land which together with his other lands 
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did not exceed to twenty five acres excluding homestead and the reminder 
if any was to vest in the State Government free from encumbrances. 

9. Section 12 quoted above was substituted by the new Section by 
West Bengal Land Reforms (Amendment) Act, 1965 (XVIII of 1965) which 
received the assent of the President having been published in Calcutta 
Gazette Extraordinary dated July 31, 1965. Both section 12 and Section 
59 were brought into force with effect from November 1, 1965. Thus the 
original section 12, not having been brought into force prior to its subst- 
itution by the new section, was dead before it could be given effect to and 
the provisions of the Bengal Regulation XI of 1825 governed the rights of 
parties till its repeal on November 1, 1965. The rights accrued under the 
said Regulation could not be taken away as the provisions of the new 
section 12 was not made retrospective by express provision or necessary 
implication. 

10. Under the Regulation, the land accruing to the tenure of the 
erstwhile superior landlords of the petitioners in this case by gradual 
accession from the recess of the river became an increment to such tenure. 
As the West Bengal Estates Acquisition Act, 1953, came into operation 
the interest of the landlords of the petitioners vested in the State with the 
result that they being raiyats became the raiyats under the State which was’ 
so recorded in the finally published record of rights. 

11. The Revenue Officer by the impugned judgment as we have seen 
held that Section 4 of the Regulation had no application in the facts of 
the case. According to him there was no change of course of the 
channel of the river but the river itself silted up so that the river bed 
gradually came up in view and was trespassed upon by the petitioners and 
others. The case was one of ‘Nadibharati’ (filling up of the river) but 
not one of formation of land by alluvion in the stream. As the river bed 
of a navigable river is the property of the government over which there 
is no dispute, the petitioners acquired no right in such accreted land. The 
entries in the finally published record of rights were erroneous and accor- 
dingly required revision by recording the petitioners as possessors .without 
permission and cancelling the khatian if necessary and orders were passed 
accordingly. 

12. The preamble of the Regulation XI of 1825 speaks of changes 
in the channel of the principal rivers and shifting of sands in the bed of 
the rivers throwing up chars or small islands by alluvion in the midst of 
the stream or near one of the banks. It also speaks of large portions of 
land being carried away by an encroachment of the river on one side 
while accessions of land are at the same time or in subsequent years, 
gained by dereliction of the water on the opposite side. Similar instances 
of alluvion, encroachment and dereliction also sometimes occur on sea 
coast. 

13. Section 4 declares the right of the superior land holder to the 
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increment of land to whose tenure of estate the land is annexed from the 
recess of the river, and when such accession is gradual and by natural 
causes and not by human or artificial agency, the provisions of section 4 
of the Regulation becomes applicable. The increment annexed to the 
tenure or estate becomes a part of the tenure of estate in the same right 
subject to conditions therein provided asto assessment of revenue for 
the accretion. The above rule is not to be considered applicable to cases 
in which a river by a sudden change of its course intersects an estate 
without any gradual encroachment or violance of the stream separates 
considerable piece of land from one estate and joins it to another. But 
no exception has been made when a river itself silts up by natural causes, 
obviously by change of course at some point in the up stream. All that 
Section 4 of the Regulation requires is that there should be gradual 
accession from the recess of a river or of the sea when such accession is 
to be considered as increment of the tenure or estate to which it is annexed. 
After vesting of the superior interest such right devolved on the raiyat: 
subject to ceiling but by the amendment of Section 12 of L.R. Act the right 
accruing after November, 1, 1965 was again taken away in favour of the 
Government. The conception of ‘Nadibharati by natural causes intro- 
-duced by the Revenue Officer appears to have no warrant in law and thus 
can not be sustained. 

14. We have seen that the Regulation XI of 1825 was repealed on 
November 1, 1965 when the amended Section 12 also came into force. 
The rights already accrued under section 4 of the Regulation was not 
expressly or by implication taken away and thatis also not the case of 
the State. : 

15. In view of this position, I do not think that there was any 
reason for the Revenue Officer to initiate proceedings suo moto under 
section 44(2a) and accordingly the impugned proceedings and order dated 
26th August 1974 in Case No. 33 of 1974 is so far as it relates to khatian 
no. 415/3, Dag No. 238/1122 must be and is quashed. 

16. The Rule is accordingly made absolute. Let appropriate writ 
issue accordingly. There will be no order for costs. , 


K.M.G. 
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= {CIVIL APPELLATE JURISDICTION} 
Before Mr. Justice N. C. Mukherjee 
Decision : December 4, 1978 

Nanda Lal Agarwala wee ~.. Appellant 
Versus 

Rameswar Lal Sharma N ...Objectors* 
; And 

Rameswar Lal Sharma ni ... Appellant 
Versus 

Sm. Parul Rani Bhagat .. Objector** 


Code of Civil Procedure 1908, sec © 96— Right to appeal Cross objec- 
tion, if maintainable after dismissal of appeal — Co-owner, whether is entitled 
to get a decree for ejectment on the ground of own use and occupation. 

Plaintiffs brought two suits for ejectment of defendants on the ground 
of building and rebuilding and for own use and occupation. Learred 
Munsif decreed the suits on both the grounds. Defendants then preferred 
two appeals. Lower appellute court affirmed the findings of the Learned 

Munsif that plaintiffs were entitled to get decrees for ejectment on the ground 
of building and rebuilding but although it affirmed that plaintiffs required 
the premises for own use and occupation yet it refused to pass decrees for 
eviction on the ground that plaintiffs were not full owners of the premises 
but were only co-owners. Appeals were dismissed. Defendants then 
appealed to the High Court. Plaintiffs filed two cross objections challen- 
ging the fiinding that plaintiffs were not entitled to get decrees of eviction 
on the ground of own use and occupation. Defendants subsequently did 
not proceed with the appeals and the appeals were dismissed for non- 
prosecution but the cross objections were heard. Appellants contended 
that the cross-objections were not maintainable because the decrees passed 
by the lower appellate court were wholly in favour of the plaintiffs and 
bacause the finding of the Judge that plantiffs were not entitled to get a 
decree for ejectment on the ground of own use and occupation had not 
been incorporated in the decree. Respondents contended that they were 
much aggrieved with the finding and would be highly prejudiced if cross 
objections were not heard. 

HELD: A co-owner is entitled to get a decree of ejectment on the 
ground of own use and occupation. A party in whose favoura decree has 
been passed may nevertheless, have a right to appeal against a fiinding adver- 
se to him, as provided in sec. 96 of the Code of Civil Procedure. One of 
the main reliefs sought for by plaintiffs had been refused by the court of 
appeal below, so there was necessity of the filing of cross objections by 
plaintiffs. The finding has not been incorporated in the decrees but reading 
the jndgment there cannot be any doubt that the lower appellate court refused 

*C. O. T. 2565 of 1976 in S. A. No. 1033 of 1976. 

**C, O. T. 2566 of 1076 in S. A. No. 1034 of 1976. 
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to pass a deeree in favour of plaintiffs on the ground of own use and occupa- 
tion. The cross objections are quite maintainable and they should be allo- 
wed. Plaintiffs do get decrees for eviction both on the ground of building 
and rebuilding and on the ground of own use and occupation. 
Cases referred to :— 
(1) Sriram Pasricha v. Jagannath Sen & Ors., AIR 1974 Cal 80 
(2) Jagannath Sen y. Sriram Pasricha & Ors., 1975 (1) CLJ 413 
(3) Sriram Pasricha y. Jagannath Sen & Ors., AIR 1976 SC 2335 
(4) Bhubindra Narayan Bhattacharjya v. Tarupriya Debye & Ors., 
AIR 1950 Assam 119 
(3) Krishna Ch. Goldar y. Mohesh Ch. Saha & Ors., 9 CWN 586 
(6) Union of India, Ministry of Food and Agriculture, New Delhi v. 
Pearl Hosiery Mills & Ors., AIR 1961 Punjab 281 
(7) Hara Ch. Das & Ors. v. Bhola Nath Das & Ors, 39 CWN 567 
(8) Niamut Khan & Ors. v. Phadu Buldia, ILR 6 Cal 319 
(9) Ram Bahadur Singh y. Lucho Koer, ILR 11 Cal 301 
(10) Nrisingha Prosad Rakshit v. The Commissioners of Bhadreswar 
Municipality, 73 CWN 88 
(11) Fatch Nasib & anr. v. Swarup Chand Hukum Chand (Firm), 13 


CLJ 473 
(12) Smt. Ganga Bai v. Vijay Kumar & Ors , AIR 1974 SC 1126 
Saktinath Mukherjee and Deba Prosad Mukherji (II)... ...for appellants 


Bidyut Kumar Banerjee bes a 

The judgment of the Court was as follows :— 

These two cross objections were filed in the two appeals which arise 
out of the judgment and decrees passed by Shri S. K. Ghosal, Additional 
District Judge, 91h Court Alipore in Title Appeal Nos. 1067 and 1148 of 
1973 dated 15.5.76 substantially affirming those of Shri S. Chakraborty, 
Munsif, 4th court, Sealdah in Title Suit Nos. 332 and 333 of 1967 dated 
11.8.73. 

2. The plaintiffs brought two suits for ejectment of the defendants. 
on the ground of building and rebuilding and for own use and occupation. 
The trial court decreed the suits on both the grounds. Being arrieved, 
the defendants preferred-two appeals before the learned District Judge. 
The appeals were heard by the learned Additional District Judge, who 
affirmed the findings of the learned Munsif that the plaintiffs were entitled 
to get decrees for ejectment on the ground of building and rebuilding. 
The learned Judge also agreed with the finding of the learned 
Munsif that the plaintiffs required the premises for own use and 
occupation. But the learned Judge refused to pass decrees for eviction on 
that ground as it was found by the learned Judge that the plaintiffs were 
not full owners of the suit premises and were only co-sharers. In that view 
of his finding, the learned Judge dismissed the appeals. Being aggrived, 
the defendants have come up to this Court. The plaintiffs have filed two 


.. for cross objectors 
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cross objections challenging the finding of the learned Jud ge that the plain- 
tiffs are not entitled to get decrees for eviction on the ground of own use 
and occupation. On August 7, 1978 it was stated by the learned Advo- 
cate appearing on behalf of the appellants that he had instructions not to 
proceed with the appeals. In the circumstances, the appeals were dismissed 
for non-prosecution without any order as to costs. Though the two 
appeals were dismissed, it was mentioned by the learned advocate appear- 
ing on behalf of the cross-objectors that the cross objections should be 
disposed of. The cross objections were then placed for hearing. 


3. Mr. Sakti Nath Mukherji, learned Advocate appearing on behalf 
of the appellants, takes a preliminary objection regarding the maintaina- 
bility of the cross objections. It is contended by Mr. Mukherji that the 
respondents got decrees for ejectment in the court of appeal below. The 
finding of the learned Judge that the plaintiffs are not entitled to get a decree 
for ejectment on the ground of own use and occupation has not been 
incorporated in the decree and that being so, Mr. Mukherji submits that 
in such circumstances, the respondents cannot challange those decrees by 
filing cross objections. Mr. Mukherji contends that the decrees passed by the 
learned court of appeal below being wholly in favour of the plaintiff, the pla- 
intiffs could not have filed any appeal challenging a finding which had been 
made against plaintiffs inasmuch as the decrees passed by the learned court 
of appeal below are not besed on such finding. Mr. Bidyut Kumar Banerji, 
learned advocate appearing on behalf of the respondents cross-objectors, 
contends that the plaintiff filed suits on two grounds namely, building and 
rebuilding and that after building and rebuilding the premises in question 
would be used for establishing the plaintiff’s sons in business. The trial 
court decreed the suits for eviction on both the grounds. The court of 
appeal below also affirmed the findings of the trial court that the plaintiffs 
succeeded in proving both the grounds. But, in view of the fact that the 
plaintiff is not the sole owner of the property in dispute and that he is only 
one of the co-owners it was found that he was not entitled to get 
decrees for own use and occupation. The learned court of appeal below 
relied on the decision in (1) Sriram Pasricha v. Jagannath Sen and others 
AIR 1974 Calcutta 80. This decision was reversed by the Letters 
Patent Bench in the decision in (2) Jagannath Sen v. Sriram Pasri- 
cha & Ors. 1975 (1) CLJ 413. The decision of the Letters Patent 
Bench was affirmed by the Supreme court in a case (3) Sri Ram Pasricha 
v. Jagannath & ors. in AIR 1976 SC 2335. Now, it is the settled position 
that a co-owner is entitled to get a decree on the ground of own use and 
occupation. Mr. Banerji states that in view of the decisions referred to 
above, it must be said that the finding of the court of appeal below is not 
correct. Mr. Banerji contends that the plaintiffs’ case for eviction was on 
the ground of own use and occupation. For the purpose of own use and 
occupation, it is necessary to rebuild the suit premises. If he gets a decree 
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only on the ground of building and rebuilding and if the decree on the 
ground of own use and occupation is refused, the plaintiff will be very 
much prejudiced. In fact, the court of appeal below found that the plaintiff 
required the suit premises for own use and occupation. But relying on the 
decision which has since been overruled, the learned court of appeal below 
found against the plaintiff, Mr. Banerji contends that the plaintiff has been 
very much affected by the finding and as such, the plaintiffs cross objec- 
tions are quite maintainable. It is true that in the decrees the finding has not 
been incorporated. But Mr. Banerji submits that the decree should be read 
with the judgment and in the judgment it has been clearly stated that the 
plaintiff cannot get a decree on the ground of own use and occupation, but 
he is entitled to a decree for eviction on the ground of building and rebuild- 
ing. True it has not been mentioned in the decree that the plaintiff’s ground 
for eviction on the ground of own use and occupation has been refused, 
nevertheless, reading the judgment and decrees there cannot be any doubt 
that the plaintiff’s case on the ground of own use and occupation has been 
negatived by the court of appeal below and that being so, the plaintiff is 
very much aggrieved by the decrees. Mr. Banerji in support of his conten- 
tion that in the circumstances of the case, cross objections filed by the 
plaintiff are quite maintainable first relied on a decision in (4) Bhubindra 
Narayan Bhattacharjya v. Mt. Taruprlya Debya and others, AIR 
1950 Assam 119. In this case, the question arose as to who could file 
an appeal. It has been held “notwithstanding that suit has been dismissed 
against defendant, he has the right of appeal if he is aggrieved by 
the decree. The question whether he is aggrieved by the decree is a 
question of fact to be determined in each case according to its 
particular circumstances. In order to find out whether a defendant 
is aggrieved by a decree dismissing the suit against him, it is not merely 
the form but the substance of the decree and the judgment that should be 
- looked into. Where the point adversely decided to such a defendant is 
directly and substantially in issue and where it will operate as resjudicata 
in subsequent proceedings, the defandant should have the right of appeal 
against the decree though the particular finding is not embodied or incor- 
porated in the decree”. Mr. Banerji contends that in the present case also 
much importance should not be attached to the form of the decrees, the. 
substance of the decrees and the judgment should be looked into and 
considering the facts of the case there can be no hesitation to say that the 
plaintiff is very much aggrieved by the decree passed by the learned court 
of appeal below. That being so, he could have preferred appeals against 
such decrees. But, when the defendants have preferred the appeals, the cross 
objections filed by the plaintiff are quite maintainable. Mr. Banerji also seeks 
reliance from the decision in (5) Krishna Ch. Goldar v. Mohesh Ch, Saha & 
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has been granted, who can come in appeal. Any person who can show 
that he is aggrieved by the decree, can file an appeal against the same. 
For determining as to who is an aggrieved person, one has to look to all 
the circumstances of the case and the substance of the decree passed.” In 
coming to the decision their Lordships relied on the decision reported in 
9 CWN 584. The next case relied on by Mr. Banerji is (7) Hara Ch. Das 
& ors. v. Bhola Nath Das and ors , 39 CWN 567. In this case, it has been 
held “under the strict letter of the provision in the Civil Procedure Code 
relating to the right of appeal, no appeal lies by a party in whose favour 
a decree has been passed against a finding contained in the judgment. 
But on grounds of justice, it is justifiable and even necessary to read in the 
provision in the Code an implication in favour of suitable exceptions ; 
and the rule in this respect which has been engrafted on the statute by 
a current of judicial decisions and which it is right to follow, is that a 
party in whose favour a decree has been passed may, nevertheless, have 
a right to appeal against a finding adverse to him—the test to be applied 
in each particular case being whether the finding, sought to be appealed 
against, is one to which the rule of res judicata may be held to be applica- 
ble so as to disentitle the aggrieved party to agitate the question covered 
by the finding in any other proceeding”. Mr. Banerji contends that if the 
finding of the court of appeal below be allowed to stand, then in any 
subsequent proceeding the plaintiff will be precluded from raising the point 
that he is entitled to get a decree on the ground of own use and occupation 
and as the plaintiff is very much aggrieved by the decrees passed by the cou- 
rt of appeal below he could very well file appeal, against the adverse fiinding 
made against him though the finding has not been incorporated in the 
decree and if the plaintiff could file appeals, the cross objections which 
have been filed by him must be considered as maintainable. Mr. Banerji 
also relies on a decision reported in Tarapada Ghosh v. Sakhi Kanta 


Behara and anr., 42 CWN 492. In this case, his Lordship fully relied on the 
decision reported in 39 CWN 567. 


4. Mr. Mukherji contends that no appeal lies against a finding 
specially in a case when the decree is wholly in favour of a person against 
whom a finding has been made and when the finding has not been incor- 
porated in the decree and when the decree has been passed in full. Mr. 
Mukherji contends that in this case the plaintiff brought suits for eviction 
on two grounds. Nevertheless, his suits for eviction have been 
decreed by the appellate court, though. late court found that he 
was not entitled to get decrees fo Victron folg p e grounds. In 
such circumstances, according t qe tukker, $NF could not 

c Acc. No. sd. a2 
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have preferred appeals against such judgment and decrees and that being 
so, the cross objections filed by the plaintiff are not maintainable. Mr. 
Mukherji in support of his contention refers toa number of decisions. 
The first case cited by Mr. Mukherji is (8) Niamut.Khan and others v. 
Phadu Buldia, ILR 6 Calcutta 319. In this case, it has been held that ‘the 
material findings in each case should be embodied in the decree, and if they 
are not, itis incumbent on the parties, to avoid their being bound by 
decisions against which they have no right of appeal, to apply to amend 
the decree in accordance with the judgment.” In this case, it was further 
held that “unless the finding is embodied in the decree, the party against 
whom the issue is decided will have no right to appeal against it. Appeals 
can only be preferred against the decrees, not against the judgments of the 
lower Courts”. The next case relied on by Mr. Mukherji is (9) Run 
Bahadur Singh v. Lucho Koer, ILR 11 Cal 301. In this case, a suit was 
brought in the Court of the Subordinate Judge by a Hindu against a widow 
of his deceased brother, claiming his property by right of survivorship, the 
issue being whether, at the death of the latter, the ownership of the brothers 
was joint or separate. An order under Act XXVII of 1860, granting a 
certificate to the widow did not, on the above issue, operate as res-judicata 
in the widow’s favour, being a proceeding of representation, and not other- 
wise of title. It was held, in this case that “the brother having appeale 

against a decree dismissing the suit as res-judicata (the judgment which 
that decree followed having, nevertheless, found that the widow was dis- 
entitled by reason of the brothers having been, in fact, joint in estate), 
the widow could have supported the decree, without filing a cross appeal 
asto that finding, on the ground that the decree had been rightly made, 
(though not for the reason given) in her favour”. The facts of this case 
are different and I do not see how the proposition of law laid down in this 
case helps the appellants. Mr. Mukherji next relies on a decision in 
(10) Nrisingha Prosad Rakshit v. The Commissioners of Bhadreswar Muni- 
cipality, 73 CWN 88. In this case, the suit was filed for recovery of 
damages on the ground of negligence. On negligence, the finding was 
against the defendant. But, nevertheless the suit was dismissed. In an 
appeal by the plaintiff the defendant filed a cross objection challenging 
the finding on the ground of negligence. It was held “but where (as here) 
only a particular issue of negligence is found against the defendant Munici- 
pality, and at the same time the decree dismissing the whole of the suit is 
completely in its favour, a cross objection as I find on the record is hardly 
called for”. The facts of this case are completely different from the 
facts of the present case. In the present case, the plaintiff sought evic- 
tion on two grounds. Firstly, that he requires the suit premises for his 
own use and occupation and secondly, for the said purpose the suit 
premises is required to be rebuilt. As has already been indicated the 
plaintiff got decrees for eviction on the ground of building and 
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rebuilding. But, his prayer for eviction on the ground of own use and 
occupation was refused. That being so, it must be said that one of 
the main reliefs sought for by the plaintiff, has been refused 
by the court of appeal below and so, it cannot be said that 
there was no necessity of filing any cross-objection by the plaintiff. 
Mr. Mukherji next relies on a decision in (11) Fateh Nasib and 
another v. Swarup Chone Hukum Chond (Firm) 73 CLJ 473. In this 
case, it, has been held that “where several issues were framed, the 
decision on each issue which supports the ultimate decision in the case 
must be regarded as res-judicata between the parties to the suit. Ifa 
decision on the issue does not support the ultimate decree such 
decision cannot operate as res-judicata between the parties to the 
suit”. Mr. Mukherji relying on this decision contends that the 
decrees passed by the Court of appeal below are not bassed on the finding 
made in the judgment and that finding has not been incorporated 
in the decree and as such, that finding cannot operate as res-judi- 
cata. That being so, the plaintiff could not prefer any appeal against 
such finding and as such, the cross objections filed by the plaintiff are 
also not maintainable. The last case relied on by Mr. Mukherji is 
(12) Smt. Ganga Bai y. Vijay Kumar and others) AIR 1974 SC 1126 
in this case, it has been held that ‘the provisions of Sections 96, 
100, 104 (1) 105 read with Order 43, Rule 1 of the Code show 
that an appeal lies only as against a decree oran order passed under 
rules from which an appeal is expressly allowed by Order 43 Rule 1. No 
appeal can lie against a mere finding for the simple reason that the 
Code does not provide for any such appeal.” It was further held, 
in this case that “the appeal was not maintainable in law as it 
was directed against a mere finding recorded by the trial court. The 
High Court was in error in entertaining the appeal. In the present case, 
it cannot be said that the cross objections have really been filed against a 
finding of the court of appeal below. It is really against decrees of the 
court of appeal below. True that the finding has not been incor- 
porated in the decrees, but reading the judgment there cannot be 
any doubt that the learned court of appeal below refused to pass 
decrees in favour of the plaintiff on the ground of own use and 
occupation. Thus, one of the main reliefs sought for by the 
plaintiff was refused by the learned court of appeal below. Mr. 
Mukherji next submits that in this case there is no pleading to 
the effect that the plaintiff has no other reasonably suitable accom- 
modation besides the suit premises and unless that is pleaded and 
proved the plaintiff . is not entitled to get a decree. Mr. Banerji 
repels this argument of Mr. Mukherji by stating that in paragraph 9 
of the plaint it has been stated that the plaintiff is in dire need to 
place his sons in business who are all grown up and are quite 
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competent to run a business independently ; that Titagarh specially Mahat- 
ma Gandhi Road is an excellent business place at a controlled industrial 
area. Now a days, there is absolutely dearth of any business site 
here. Mr. Banerji also submits that these averments in paragraph 9 
of the plaint have not been denied. In paragraph 6 of the written state- 
ment, it has been stated that the deed of partition is not an effective and 
legal deed and as such, the plaintiff cannot become the owner of 
the suit property as alleged in paragraph 4 of the plaint. The muta- 
tion of the plaintiff's name in the local Municipality and payment 
of Government revenue cannot confer title on the plaintiff as claimed 
by him. In paragraph 7 of the written statement it has been stated 
that in view of the above, all statements in the plaint from paragraph 
.5 to 11 become meaningless and irrelevant. On such pleadings both 
the courts below found that the plaintiff required the suit premises for 
own use and occupation. I find from the pleadings that the plaintiff has 
stated that the Titagarh is a business centre and there is no other suitable 
site at Titagarh for business purpose besides the suit premises. The 
statements made in paragraph 9 of the plaint go to show that the plaintiff 
has stated that besides the suit premises he has no other reasonably suit- 
table accommodation. 


5. Mr. Mukherji next contends that the respondents have challenged 
the decree passed by the court of appeal below. That being so, he 
ought to have paid ad-valorem court fees instead of paying court fees 
of Rs. 2/-. I do not think that the respondents are required to pay ad- 
valorem court fees on the memorandum of appeal. The court fees paid 
by the respondents on the cross objections are found sufficient. 


6. After hearing the learned Advocates for the parties at length 
and on a careful consideration of the decisions referred to by the learned 
Advocates and the legal position I find that the cross objections are quite 
maintainable and they should be allowed. 

7. In the result, the cross objections are allowed on contest. The 
judgment passed by the learned court of appeal below is modified to the 
extent that the finding of the learned court of appeal below that the plaintiff 
is not entitled to get decrees on the ground of own use and occupation is 
set aside. It is found that the plaintiff is also entitled to get a decree on 
the ground of own use and occupation. The decree passed by the learned 
court of appeal below is modified to the following effect :— 

“The plaintiff do get decrees for eviction both on the ground of buil- 

ding and rebuilding and on the ground of own use and occupation”. 

8. There will be no order for costs in these cross objections. 

P.R. 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Bimalendra Nath Maitra 
Decision: June 7, 1978. 
Sm. Ranibala Das see Ease ai Appellant 
Versus 

Kanailal Shaw Respondent* 

Code of Civil Procedure, 1908, S. 11— Res Judicata— applicability of, 
in case- of change of law with retrospective effect; Bengal Money Lender’s 
Act, sections 36 and 37A ; Transfer of Property Act, Section 58C. 

The defendant appellant, who held the disputed property as a thika 
tenant sold the same to one Kali Bala from whom the plaintiff respondent 
purchased the property joining the defendant appellant as a contes- 
ting party. On the same date an agreement between the plaintiff 
and the defendant was made to the effect that the defendant would 
possess the property asa licensee for three yearsand a deed of recon- 
veyance would be executed by the plaintiff if the consideration of Rs. 5000/- 
was paid within three years. On failure to pay the said sum, the plaintiff 
revoked the license and instituted a suit for eviction of the defendant. 
The suit was decreed by both the Courts and the defendant preferred the 
instant appeal. The plaintiff raised, inter alia, the plea of resjudicata on 
the ground that in a previous suit instituted by the defendant appellant 
against Kali Bala under section 36 of the Bengal Money Lender’s Act, the 
question was already decided. The defendant appellant contended that 
as after the decision in the previous proceeding, section 37A of the Bengal 
Money Lender’s Act was enacted, the principle of res judicata would not 
be applicable in the present suit because in the previous case the court was 
not competent to discuss the matters as to whether the transaction was a 
loan. 

HELD: If the law is changed retrospectively after the decision in 
a previous action, the principles of res judicata would not apply. 

Cases referred to :— 

(1) Abdul Rahim and others v. Kamalapati Mukherjee, AIR 1972 
Cal 541; 
(2) Mathura Prasad y. Dosi Bai, AIR 1971 SC 2355 
(3) Chunchun Jha y. Ebadati Ali, AIR 1954 SC 345 
(4) Bhoju v. Debnath, AIR 1963 SE 1906 
Gopal Chandra Mukherjee and Mohan Lal Dey ...for appellant 
Asi Ranjan Mondal .. for Respondent nos. 1 & 2 

The judgment of the Court was as follows :— 

The plaintiffs’ case is that the disputed property was held by defen- 
dant no. lasa thika tenant. On the 20th December, 1957, the latter 
sold the same to one Kali Bala. By a registered kobala dated 14th Nove- 
mber, 1962, the plaintiffs purchased the property from Kali Bala. 

*Second Appeal no. 1673 of 1970. 


16 Ranibala Das v. Kanailal Shaw [1979 (1) CLE 


Defendant No. 1 also joined in that tansaction as a consenting party. On 
that date, the plaintiffs entered into an agreement that the latter would 
possess the property asa licensee for three years and a deed of reconvey- 
ance would be executed by the plaintiffs if the consid eration of Rs. 5000/- 
was paid within three years. Defendant no. 1 did not exercise such option 
within three years. The plaintiffs revoked the license and instituted the 
suit for eviction. 

2. Defendant no. 1 resisted the claim on the ground that no sale 
was made but the transaction constituted a loan in substance. 

3. The learned Munsif stated that the Misc. Case 76 of 1958 was 
filed by defendant no. 1 against Kali Bala under Section 36 of the Bengal 
Money Lenders Act on the ground that the former took a loan of Rs. 
3500/- from the latter. That application was rejected. After that decision 
the present question was barred by the principles of res judicata. He stated 
that the defendant no. 1 was the plaintiffs’ licensee. The suit was 
therefore, decreed. An appeal was preferred by defendant no. 1 and 
that too was dismissed by the learned Additional District Judge on - the 
same ground. Hence the present appeal. 

4. It has been contended on behalf of the appellant that the previous 
Misc. Case under Section 36 of the Bengal Money Lenders Act was filled 
in May 1958. The Court was not competent to discuss the matter whether 
the transaction was a loan or loan in substance. But after that decision 
the law became changed because of the introduction of Section 37A of the 
Bengal Money Lenders Act. This aspect of the case was not considered 
by the trial court as also by the appellate court." The documents and 
the receipt, Exhibit A including the oral evidence were not gone into by 
these courts and hence the decision is vitiated. 

5. The learned Advocate appearing on behalf of the respondents 
has.contended that the matter is barred by res judicata. Supposing in the 
case of a Hindu widow, there isa decision that she did not acquire abso- 
lute interest ina property. After the introduction of the Hindu succession 
Act on the 17th June, 1956. She cannot come up with a fresh case that 
the previous decision would not operate as res judicata because of the 
change of law. | 

6. The Section 37A of the Bengal Money Lenders Act was intro- 
duced by an amendment of the Act on the 15th October, 1965. That 
Section says that in the case where any loan is secured bya mortgage 
and the mortgagor ostensibly sells the mortgaged property on any of the 
conditions specified in section 58C of the Transfer of property Act then 
notwithstanding anything to the contrary contained in the proviso to the 
sub-section, the transaction shall always be deemed to be a mortgage by 
conditional sale. The case reported in (1) Abdul Rahim & Ors. v. Kamala- 
pati Mukherjee, AIR 1972 Cal. 541 shows that the Section 37A of the Act 
has retrospective operation and so that Section applies to transactions 
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entered into even prior to such amendment of the Act. Reference may 
be made to the case of (2) Mathura Prasad v. Dosi Bai in AIR 1971 SC 
2355 to show that where subsequently the law is changed or if the cause of 
action of the two sides is differeat, the priaciples of res judicata embodied 
under section 11 of the Code of Civil Procedure will not apply. 

7. An analogy of the provisions of the Hindu Succession Act is not 
applicable as that Act has no retrospective operation. Now when the 
previous Misc. Case under Section 36 of the Bengal Money Lenders Act 
was filed, in view of the proviso to the section 58(c) of the Transfer of 
Property Act, the question whether the transaction was a sale ora loan 
in substance could not be gone into. Moreover, this point was set at rest 
by Mr. Justice Vivian Bose in the Case reported in (3) Chumchum Jha 
v. Ebadat Ali, AIR 1954 SC 345 at page 347. In that case it has been 
stated that according to the provisions of section 58C of the Transfer 
of Property Act if the Sale and ‘agreement to repurchase are embodied 
under separate transactions, then the transaction cannot be a mortgage 
whether the documents are contemporaneously executed or not. But a total 
change of law was introduced by the Section 37A of the Act. This aspect 
of the case was ignored by both the courts. Material evidence was not 
considered. Even the final court of fact ignored to take into considera- 
tion the oral evidence adduced in this respect, 

8. The case of (4) Bhoju v. Debnath, in AIR 1963 SC 1906 show 
that there is a distinction between a mortgage by conditional sale and a sale 
with a condition of repurchase. The test in such cases is to find out the 
intention of the parties on a consideration of the contents of the documents 
and other relevant consideration. 


9. Thus from the aforesaid discussion, the respondent’s contention 
cannot be sustained. I, therefore, find that the merits of the case were affec- 
ted for non-consideration of material evidence and the change of law in this 
respect and that the principle of res judicata do not apply to the facts of 
this case. - Hence, a proper determination of the entire thing on the merits 
is necessary. I, therefore, hold that for the ends of justice the suit must 
be remitted to the trial court for determination of the important point 
whether the transaction in question is a sale ora loan in substance. An 
additional issue will be framed on that point. The court will arrive at 
its decision on the evidence on record and on further evidence. If any, 
adduced by the parties. 

10. The appeal is therefore, allowed. The judgment and decree appea- 
led against are hereby set aside and the suit is remitted to the trial court for 
disposal of the same according to law and in the light of the observations 
made hereinbefore. 

11. There will be no order as to costs. 


P.R. 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
Dhires Chandra Chakravortt . 
Decision : November 17, 1978 
Hirendra Nath Poddar : se ... Appellant 
Versus 
Shibendra Nath Poddar & ors he ... Respondents” 
Transfer of Property Act (4 of 1882) (As Amended in 1929), sec. 106—Crea- 
_ tion of tenancy—Tenancy between co-sharers — Partition, recovery of possession 
—W. B. Premises Tenancy Act 1956 sec. 2(f)—Demarcation of premises let. 
Parties are brothers. There wasa partition among the parties and 
all the joint family properties were divided and allotted individually to 
different parties except that a small house was allotted jointly to plaintiff 
and defendant No. 1, plaintiff having 3/4th share and defendant No. 
1, 1/4th share therein. Defendant No.1 who had a shoe shop there, 
retained possession of the house and paid the plaintiff Rs. 75 a month 
for his occupation of plaintiff’s 3/4th share therein. Plaintiff instituted 
a suit for partition by metes and bounds. Trial Court passed a preli- 
minary decree declaring the respective shares of plaintiff and defendant no. 
1. Defendant No. 1 preferred an appeal to High Court and contended that 
he was a tenant under the plaintiff and that the plaintiff was not 
entitled to recover possession of any portion of the property during the 
subsistence of the tenancy. Plaintiff contended that defendant No. 1 
being a co-sharer could not be a tenant under plaintiff who was also a 
co-sharer and that the alleged tenancy was not governed by West 
Bengal Premises Tenancy Act 1956. , 
HELD: Defendant No I is a tenant of the plaintiff in respect 
of his undivided share în the disputed property. Tenancy, in respect 
of an undivided share can be created by a co-sharer in favour 
of another co-sharer. Under sec. 106 of the Transfer of Property Act 
1929, tenancy is ereated by transfer of the right of enjoyment of ` immovable 
property. To attract provisions of the West Bengal Premises Tenancy Act 
1956 tenancy has to be in respect of premises within the meaning of sec. 2 
(f) of the Acti.e. in respect of any building or part of a building let 
separately and demarcated by metes and bounds. As: an undivided 
share in a property is not capable of being demarcated by metes 
and bounds and is not a premises, a tenancy of such undivided share 
will not come within the purview of the West Bengal Premises Tenancy 
Act 1956. In the instant case the tenancy is governed by the Transfer of 
Property Act 1929 and not by the West Bengal Premises Tenancy Act 1956 
and it is liable to be determined on the service of a fifteen days’ notice to 
quit, Although the disputed property may be demarcated by metes and 
bounds in respect of the shares of the plaintiff and the defendant No. l, 
*F, A. No. 78 of 1977. > 
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Plaintiff will not be entitled to Physical possession of the demarcated 
portion that may be allotted to him under the final decree in the Partition 
suit, so longas the tenancy of the defendant No. 1 under the plaintiff 
would continue. 
Cases referred to :— 
(1) Surendra Nath Sarkar v. Mahabir Roy 56 CWN 679 
(2) Jahurt Sah & ors. v, Dwarika Prasad Jhunjhunwala and others, AIR 


1967 SC 109 
M. N. Ghosh and Dhruba Bhattacharyya a ... for Appellant 
Saktinath Mukherjee and Prodipta Roy ... for Respondents 


The judgment of the Court was as follows :— 

Dutt, J. : This appeal is at the instance of the defendant no.1 and 
it arises out of a suit for partition and possession. 

2. The plaintiff and the defendants are brothers. ‘Fhe joint pro- 
perties. of the plaintiff and the defendants were partitioned by a registered 
deed dated February 21, 1972. Upon such partition, the plaintiff and the 
defendant no. 1 were allotted specific properties in respect of their respec- 
tive shares, excepting that the disputed property which is a building con- 
sisting. of two rooms only, was allotted jointly to the plaintiff and the 
defendant no. 1, the former having 3/4th share and the later 1/4th share 
therein. From. before the said partition, a shoe shop named ‘Srichara-: 
neshu’ was being run in the suit house. The shoe business was allotted 
exclusively to the defendant no. 1 and the plaintiff has no claim thereto: 
The plaintiff instituted the suit praying for partition by metes and bounds: 
of his 3/4th share in the disputed building’. 

3. The defendant no. 1 contested the suit. His case was that it 
was settled at the time of the partition among the brothers that so long: 
as he would be carrying on the shoe business the disputed Property 
would fot be partitioned. He had been paying rent of Rs..75/- per 
month to the plaintlff in respect of his 3/4th share. Further his defence 
was that as he was a monthly tenant of the disputed house under the 
plaintiff, the suit for partition was not maintainable in view of the provi- 
sions of the West Bengal Premises Tenancy Act, 1956 and the Transfer of 
Property Act. Upon the said allegations, he prayed for the dismissal of 
the suit. , 

4. Itappears from the judgment of the learned subordinate Judge 
that at the hearing of the suit, it was the admitted position that the defen- 
dant was a monthly tenant of the plaintiff in respect of his undivided 
3/4th share in the disputed property ata monthly rent of Rs. 75/-. The 
learned Subordinate Judge disbeleaved the plea of the defendant no. 1 that 
at the time of partition among the brothers there was an oral agreement 
or understanding that so long as the defendant no. 1 would run the shoe 
business, the disputed property would not be partitioned. The learned 
Subordinate Judge took the view that as the defendant no. 1 had the dual 
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capacity of a co-owner and a tenant, the remedy of the plaintiff for the 
eviction of the defendant no. 1 from the disputed property lay in a suit 
for partition. In that view of the matter, he held that the plaintiff had 
rightly brought the suit for partition, and ‘that he was not required to 
comply with the provisions of the West Bengal Premises Tenancy Act and 
the Transfer of Property Act. Upon the said findings, the learned Subor- 
dinate Judge decreed the suit in a preliminary form declaring the respec- 
tive shares of the plaintiff and the defendant no. 1. Hence this appeal. 

5. Mr. Manindra Nath Ghosh, learned Advocate appearing on 
behalf of the defendant no. 1 submits that although the disputed property 
can be partitioned by metes and ‘bounds demarcating the respective shares 
of the plaintiff and the defendant no. 1, the plaintiff is not entitled to 
recover possession of the disputed property or the portion that may be 
allotted to him in respect of his 3/4th share during the subsistence of the 
tenancy of the defendant no. 1 under the plaintiff. It has been stated 
already, that the admitted position in the court below was that the defen- 
dant no. 1 wasa tenant under the plaintiff in respect of the plaintiff’s 
share in the disputed property at a monthly rent of Rs. 75/-. There can 
be no doubt that so long as the tenancy of the defendant no. 1 would 
continue, the plaintiff would not be entitled to recover possession of the 
portion of the disputed property that might be allotted to him under the 
final decree as contended by Mr. Ghosh. In a Bench decision of this 
Court presided over by G.N. Das J. in (1) Surendra Nath Sarkar v. Mah- 
bir Roy, 56 CWN 679, it has been held that a suit for partition would 
be maintainable although the property which is the subject-matter of 
partition is in possession of a tenant who happens to be a co-sharer. 
Further, it has been observed that in a case like this it may not be possible 
for the Court to put the plaintiff into physical possession of ‘the property 
after-the final decree for partition has been made and the plaintiff may 
have to content himself with a decree entitling him to symbolical possess- 
ion. Before us, it has been stated on behalf of the defendant no, 1 that 
he would grant all facilities for the purpose of demarcating the portion 
of the disputed property that may be allotted to the plaintiff. The learned 
Subordinate Judge has passed a preliminary decree which does not contain 
any direction for delivery of possession. It is contended by Mr. Ghosh 
that the learned Subordinate Judge should have observed that during the 
continuance of the tenancy of the defendant no. 1, the plaintiff was not 
entitled to physical possession of the portion of the building that would 
be allotted to him under the final decree. 

6. It has, however, been streneously urged by Mr. Mukherjee that 
in the facts and circumstances of the case, the defendant no. 1 cannot be 
held to be in possession of the disputed property as a tenant under the 
plaintiff. Secondly, he submits that under the Transfer of Property Act 
no tenancy can be created bya co-sharer in respect of his undivided 
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share in favour of another co-sharer. ‘Thirdly, it is contended that in 
any event the alleged tenancy of the defendant no. 1 is not governed by 
the West Bengal Premises Tenancy Act, 1956. 


7. So far as the first contention made on behalf of the plaintiff 
is concerned, it may be pointed out that in the written statement, it is 
the specific case of the defendant no. 1 that he is a tenant of the plaintiff 
in respect of his undivided share ata monthly rent of Rs. 75/-. In his 
deposition, the plaintiff has not denied that the defendant no. 1 isa tenant 
under him. On the contrary, he has described the monthly amount of Rs.75/+ 
which is being paid by the defendant no. 1 to the plaintiff, as rent. It also 
transpires from his evidence that he refused to accept the arrears of ‘rent 
remitted to him by the defendant no. 1 by the postal money order, on the 
ground that he (the defendant) was paying rent at intervals of 9 to 12 
months. He has admitted that the defendant no. 1 has been depositing 
rents with the Rent Controller. It is apparent from the conduct of the 
plaintiff in refusing to accept the arrears of rent that the plaintiff accepted 
the defendant no. 1 asa tenant under him, and that by such refusal he 
was trying to create a ground of his ejectment under the West Bengal Pre- 
mises Tenancy Act, 1956, that is, the ground of default. The most significant 
fact that may be noticed in this connection is that the defendant no. 1 has 
in his examination-in-chief categorically stated that he isa monthly tenant 
under the plaintiff, but he has not been cross-examined in that regard on 
behalf of the plaintiff. Indeed, both the parties in the court below, procee- 
ded on the basis that the defendant no. 1 was a monthly tenant under the 
plaintiff. The learned Subordinate Judge has in his judgment recorded 
that the admitted position is that the defendant no. 1 is a tenant under 
the plaintiff ata monthly rent of Rs. 75/- in respect of the plaintiff’s 
undivided 3/4th share in the disputed property. No argument was made 
on behalf of the plaintiff before the learned Subordinate Judge that the 
defendant no. 1 was not a tenant under the plaintiff. The question whether 
the defendant no. 1 isa tenant under the plaintiff or not is pre-eminently 
a question of fact and as it was the admitted position in the court below 
that the defendant no. 1 wasa tenant and as the plaintiff also impliedly 
admitted the assertion of the defendant no. 1 in that regard in his evidence 
by not cross-examining him on the point, it is now too late for the plaintiff 
to argue that the defendant no. 1 is not his tenant. In view of the facts 
stated above, it may be reasonably inferred that there is a contractual 
relationship of landlord and tenant between the plaintiff and the defendant 
no. 1 in respect of the plaintiff’s 3/4th share in the disputed property. 

8. The decision of the Supreme Court in (2) Jahuri Sah and others 
y. Dwarika Prasad Jhunjhunwala and others, AIR 1967 SC 109 on which 
strong reliance has been placed on behalf of the plaintiff does not apply to 
the facts and circumstances of the present case. In the case before the 
Supreme Court, it was agreed between the parties that the defendants who 
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were the co-sharers of the plaintiffs would possess.the undivided shares of 
the plaintiffs on payment of compensation of Rs. 200/- per month. In 
that case, no relationship of landlord and tenant between the parties was 
proved. The observation of the Supreme Court to the effect that if the 
parties are co-owners of the property and the property is held by them.as. 
tenants-in-common no question of relationship of landlord and tenant 
comes into being as between them has been, in our opinion, made: in the 
context of the facts of that case. The Supreme Court has also observed - 
““Co-owners are legally competent to come to any kind of arrangement 
for the enjoyment of their undivided property and are free to lay down any 
terms concerning the enjoyment of the property.” In the instant case, it 
was agreed between the parties that the defendant no. 1 would possess. the 
disputed property as a tenant of the plaintiff so far as the plaintiff’s undi- 
vided share was concerned. As the plaintiff accepted that position im 
the Court below and no evidence to the contrary having been adduced by 
him, it cannot but be held that the defendant no. 1 is a tenant of the 
plaintiff in respect of his undivided share in the disputed property. In 
these circumstances, we do not think that the decision of the Supreme 
Court referred to above, is of any help to the plaintiff. 

9. The second point that has been urged on behalf of the plaintiff 
is that a co-sharer cannot create a tenancy of his undivided share in 
favour of another co-sharer. This contention, in our opinion, is without 
any substance. Under section 106 of the Transfer of Property Act, the 
creation of a tenancy requires the transfer of the right ‘of enjoyment of 
immovable property. There canbe no doubt that the undivided share 
of the plaintiff in the disputed property is immovable property and the 
plaintiff having divested himself of his right to possess the same in favour 
of the defendant no. 1 on his paying a sum of Rs. 75/- per month as rent, 
a tenancy came into being. There is no good reason behind the proposi- 
tion as advanced on behalf of the plaintiff that no tenancy in respect of an 
undivided share can be created by a co-sharer in favour of another co- 
sharer. In-Surendra Nath’s case referred to above, such a tenancy of an 
undivided share was created. In our view, it is quite permissible under 
the law to create such a tenancy. In these circumstances, we overrule the 
contention made on behalf of the plaintiff. 

10. The third and the last point urged on behalf of the plaintiff seem 
to be of substance. It is contended that in any event, the tenancy of the 
defendant no. 1 is not governed by the West Bengal Premises Tenancy 
Act, 1956. The defendant no. 1 isa tenant within the meaning of ‘section 
105 of the Transfer of Property Act in respect of the undivided share of 
the plaintiff in the disputed property. The question is whether his tenancy 
is governed by the West Bengal Premises Tenancy Act, 1956. The said 
Act applies to a tenancy of “premises” which has been defined in section 
2(f) of the said Act as meaning inter alia any building or a part of a 
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building or any hut or part ofa hut let separately. The tenancy of the 
defendant no. 1 is not in respect of any “premises” within the meaning of 
section 2(f). but it relates to the undivided 3/4th share of the plaintiff 
in the disputed property. In our opinion, in order to attract the provisions 
of the West Bengal Premises Tenancy Act, 1956, it must be proved that 
the tenancy is in respect of a “premises” within the meaning of section 
2(f), that is, in respect of any building or a part of a building or any 
but or part of a hut let separately. When it is in respect of a part ofa 
building or part of a hut, such part must be demarcated by metes and 
bounds. As an undivided share in a property is not capable of being demar- 
cated by metes and bounds and is not a premises, a tenancy of such undi- 
vided share will not come within the purview of the provisions of the West 
Bengal Premises Tenancy Act, 1956. In these circumstances, we hold 
that the tenancy of the defendant no. 1 is governed by the provisions of 
the Transfer of Property Act and not by the provisions of the West Bengal 
Premises Tenancy Act, 1956; and it is liable to be determined on the 
service of a fifteen days’ notice to quit. 

11. For the reasons aforesaid, we affirm the judgment and decree 
of the learned Subordinate Judge subject to this modification that, although 
the disputed property may be demarcated by metes and bounds in 
respect of the shares of the plaintiff and the defendant no. 1, the plaintiff 
will not, however, be entitled to physical possession of the demarcated 
portion that may be allotted to him under the final decree, so long as the 
tenancy of the defendant no. 1 under the plaintiff would continue. 

12. The appeal is disposed of as above, but in view of the facts 
and circumstances of the case, there will be no order for costs. 

Chakravorti J.: I agree. 

N.C. S. 
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minor mineral—West Bengal Minor Mineral Rules, 1973— ls State Go- 
vernment competent to demand lease and Royalty. 


Petitioners were carrying on business of brick making by using 
ordinary earth and were granted special permission for digging and 
using earth from the land for manufacture of bricks. On May 21, 1971 
A.D. M. served a notice upon petitioners, directing them to take out 
a mining lease under West Bengal Minor Mineral Rules 1959. On 
June 22, 1973 J.L.R.O. asked petitioners to produce stock register and 
challans for assessment of royalty. Thereafter A. D. M. served Memo 
dated March 2, 1974 and April 26, 1974 asking petitioners to take out 
a Mining lease and to show cause why actions for contraventions of 
sec. 4 subs. (2A) and (2B) of West Bengal Land Reforms Act should 
not be taken. Petitioners challenged the said Memo in a writ petition 
and obtained a Rule. Petitioners contended that ordinary earth was 
not minor mineral within the meaning of Minesand Minerals (Regu- 
lation and Development) Act 1957, therefore neither any lease was , 
to be taken from the Central Government or the State Government nor 
was any Royalty payable to the State Government. Petitioners further 
contended that such ordinary earth was not yet held to be a mineral 
within the scope and ambit of Entry No. 54 of List 1 of the seventh 
schedule. Central Government had no authority to legislate relating to 
regulation of ordinary earth and under the delegated authority state govern- 
ment could not legislate in respect of ordinary earth and its demand 
for royalty under West Bengal Minor Mineral Rules 1973 was illegal 
and without authority. 

HELD: Entry 54 of List I of the seventh schedule of the Cons- 
titution of India is very Wide in its amplitude. The term Mineral, 
includes Brick earth and there was no want of legislative competence for 
the central government to include “brick earth as mineral or minor mineral 
under the Mines and Minerals (Regulation and Development) Act 1957. 
The State Government under the delegated authority was also competent 
to enact the West Bengal Minor Mineral Rules 1973. The ordinary 
earth utilised by petitioners in the instant case is brick earth. Petitioners 
are not entitled to any relief and the Rule is discharged ... (Para 6) 

Cases referred to :— 


(1) Shyam Sundar Rathi v. Additional District Magistrate, Bankura 
& ors. 1977 Calcutta High Court Notes P. 139 

(2) State of West Bengal v. Jagadambika Prasad Singh, AIR 1969 
Cal 281 

(3) Ajit Kumar Gurey & ors y. State of West Bengal, 80 CWN 981 

(4) Haradhan Mondal v. State of West Bengal & ors, 78 CWN 236 

(3) Bipin Behari Mukherjée & ors. yv. State of West Bengal & ors. 
1977 (1) CLJ 323 
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(6) M/s. Amarsingh Modilal y. State of Haryana & ors., AIR 1972 
Punjab and Haryana 356 
(7) Laddu Mal v. State of Bihar, AIR 1945 Pat 491 
(8) Baijunath Kedia v. The State of Bihar & ors., AUR 1970 SC 1436 
(9) Bhagwan Das v. State of U. P. & ors., AIR 1976 SC 1393 
P. K. Sen Gupta and Ramapati Roy aks ... for Petitioners 
A. P. Sarkar, S. A. Khan and Profulla Kr. Chatterjee si for State 

The judgment of the Court was as follows :— 

The Short facts concerning the instant Rule are as follows :— 

The petitioners had been carrying on the business of brick making 
in the name and style of Chimanlaland Company and such manufacture 
of bricks was being carried on by the petitioner by using ordinary earth 
from the lands referred to in annexure ‘A’ to the writ petition. The 
petitioner contended that the said plots of land were highly fallow lands 
and were unfit for agricultural works. The petitioner applied for a permit 
in the prescribed form sometime in the year 1969 before the Additional 
District Magistrate (E. A.), 24-Parganas, through the JLRO Baruipur LR 
Circle, for digging and using earth from the said land for the purpose of 
manufacture of bricks, and on July 31, 1973 special permission was gran- 
ted for one year and subsequently, the said permit was renewed upto 3tst 
of March 1974 for digging and using earth for manufacturing bricks from 
the said lands of the petitioners. On May 21, 1971, the Additional Dis- 
trict Magistrate (E. A.), 24-Parganas served a notice upon the petitioners 
directing them to take out a Mining Lease under the West Bengal Minor 
Minerals Rules 1959 for a term not exceeding one year at a time. The 
petitioners, however, objected to such notice being issued to the petitioners 
and on June 22, 1973 the JLRO., Baruipur LR Circle, intimated the 
petitioners that at the time of inspection by the SLRO. Sadar, the 
petitioners were absent and as such, the petitioners were requested to 
produce the stock Registers and Challans etc. in support of the production 
of bricks. since 1967 failing which ex-parte decision would be taken in 
assessing the Royalty against the manufactured bricks and action would 
also be taken for cancellation of the digging permit. It appears that the 
respondent No. 2 also made a petition of complaint before the Sub- 
Divisional Magistrate at Alipore and prayed for restraining the petitioners 
from digging earth under section 144 Cr.P.C. On October 18, 1973, the 
learned Sub-Divisional Magistrate Alipore, drew up a proceeding under 
section 144 Cr. P. C. and after considering the cause shown by the peti- 
tioners the learned Magistrate dropped the said proceeding sometime in 
January 1974. The respondent No. 1, namely, the Additional District 
Magistrate (LR), thereafter served the memo dated 2nd of March, 1974 
and 26th of April 1974 directing the petitioners to take out a Mining Lease 
within a fortnight failing which legal action would be taken against the 
petitioners. It was also stated in the impugned memo that the petitioners 
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should show cause by May 6, 1974 as to why action for contravention of 
the terms and conditions of section 4 sub-sections (2A) and 2(B) of the 
West Bengal Land Reforms Act should not be taken. 

2. Being aggrieved by the said impugned notices and/or memo. 
dated May 21, 1971, March 2, 1974 and April 26, 1974 issued by the 
Additional District Magistrate (LR), 24-Parganas, the petitioners moved 
the Constitutional Writ Jurisdiction of this Court and the instant Rule was 
issued. 


3. Mr. Sengupta the learned Counsel appearing for the petitoners 
contended that “ordinary earth” utilised by the petitioners for manufacture 
of bricks was not minor mineral and as such there was no occasion on the 
part of the Central Government and/or the State Government to regulate 
such manufacture of bricks by the petitioners under the Mines & Mine- 
rals (Regulation & Development) Act 1957 or any Rules: framed under 
the said Act Mr. Sengupta also contended that the said “ordinary earth” 
is not a minor mineral within the meaning of the Mines and Minerals 
(Regulation and Development) Act, 1957 and as such the Central Govern- 
ment and/or the State Government had no authority to ask the petitioners 
to take lease in respect of such “ordinary earth” utilised by the petitioners 
for manufacture of bricks and consequently the State Government was not 

also entitled to ask for any royalty for such manufacture of bricks Mr. Sengu- 
pta contended that it has since been decided by this Court in the case of (1) 
Shyam Sundar Rathi v. Additional District Magistrate, Bankura & ors., tep- 
orted in Calcutta High Court Notes, page 139 that Section 4(2A) & 4(2B) of 
the West Bengal Land Reforms Act are ultra vires for want of legislative 
competence in view of the fact that the State Government had encroached 
the field carved out by Section 2 of the Mines and Minerals (Regulation 
and Development) Act, 1957 and as such, the State Government had no 
legislative competence to enact the said provisions of sections 4(2A) and 
4(2B) of the Land Reforms Act. Mr. Sengupta thereafter referred to a 
number of decisions of this Court concerning the claim of the State Gover- 
nment for royalty for manufacture of bricks and contended that in none 
of the said decisions of this Court “ordinary earth” was taken into con- 
sideration and it was also not held in any of the said decisions that 
“ordinary earth” was minor mineral within the meaning of the Mines and 
Minerals (Regulation and Development) Act 1957 (hereinafter referred to 
as the Central Act of 1957). One of such decisions of this Court as referred 
to by Mr. Sengupta is the decision made in the case of (2) State of 
West Bengal v. Jagadambika Prasad Singh, reported in AIR (1969) Calcutta 
231. In the said decision Rule 17(1)(i) and Schedule 1 of the West Bengal 
Minor Minerals Rules were taken into consideration and it was.held that 
the said Rules and the Sehedule in so far as the same related to “ordinary 
earth” for making bricks was ultra vires section 15(1) of the Central Act 
of 1957 and Rule 17(1)(i). In the said decision, however, it was not 
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decided what is meant by “ordinary earth”. Butit was held that “ordi- 
nary earth” is not ordinary clay. Mr. Sengupta then referred to the 
decision made in the case of (3) Ajit Kumar Gurey & ors. v. State 
of West Bengal, reported in 80 CWN page 981. It was held in the 
said decision that unless earth was removed from the sub-soil by any 
process, it cannot be called a “mining operation” and the removal of silt 
obtained from river water by accumulating that water on the surface 
of the land by artificial device could not be held to be ordinary clay 
under section 3(e) of the Central Act of 1957. Mr. Sengupta also drew 
the attention of the Court to another decision of this Court made in 
the case of (4) Haradhan Mondal v. State of West Bengal & ors. reported 
in 78 CWN page 236. Mr. Justice D. Pal held in the said case that “brick 
earth’ is a mineral and the Central Government was competent to declare 
the same to be a minor mineral under section 3(e) of the Central Act of 
1957. It was further held that as the Central Government has by a noti- 
fication declared ‘Brick earth’ to be a minor mineral, the State Govern- 
ment was competent to make Rules for the regulation of leases in’ respect 
of ‘Brick earth’ and it was not necessary to decide whether Brick earth’ 
was ‘ordinary clay’ within the meaning of section 3(e) of the Central Act 
of 1957. It was further held in the said decision that all silts may not 
be ordinary clay but silt suitable for brick making and used for such 
purposes, comes within ‘the expression ‘Brick earth’. Mr. Sengupta lastly 
drew the attention of the Court to the decision of this Court made in 
the case of (5) Bipin Behari Mukherjee & Ors. v. State of West Bengal & 
ors., reported in 1977(1) CLJ page 323. Mr. Justice Chittatosh Mukherjee 
held in the said case that “brick earth” isa minor mineral and as such the 
State Government was quite competent to frame rules for regulating the 
leases relating to “brick earth” 

4. Referring to all the said decisions, Mr. Sengupta contended that 
it has now been held by this Court that “brick earth” isa minor mineral 
and as such within the delegated authority under the Central Act of 1957, 
the State Government can frame rules relating to the regulation of such 
“brick earth” but in none of the decisions it has been held that the “or- 
dinary earth’ isa “brick earth”. In the instant case, Mr. Sengupta 
contended that the petitioners had been utilising ‘ordinary earth” for the 
purpose of manufacturing bricks and until and unless “ordinary earth” 
is held to be a mineral over which the Central Government had authority 
to legislate within the scope and ambit of Entry No. 54 of List I of the 
7th Schedule, the Central Government cannot have any authority to legi- 
slate relating to regulation of “‘ordinary earth” and if the Central Gover- 
nment has no authority to legislate on ‘ordinary earth’ treating the same 
as minor mineral, the State Government under the delegated authority 
under the Central Act of 1957 cannot also legislate in respect of such 
“ordinary earth”. Accordingly, the demand made by the State Government 
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under the West Bengal Minor Mineral Rules 1973 for royalty from the 
iar for utilising “ordinary earth” for manufacture of bricks is 
illegal and without authority. Mr. Sengupta contended that it will appear 
from Entry No. 54 of List I under the 7th Schedule of the Constitution 
that. exclusively the Central Government can legislate for regulation of 
mines and mineral development to the extent to which such regulation and 
development under the control of the Union is declared by Parliament by 
law to be expedient in the public interest. Save as aforesaid, by virtue 
of Entry No. 23 of List If of the said 7th Schedule, the State Govern- 
ment has the authority to legislate relating to the regulation of mines and 
minerals development. Mr. Sengupta contended that Minor Minerals 
were defined in Section 2 of the said Central Act of 1957 but ‘brick 
earth’ was not mentioned as minor mineral under the provisions of section 
3(e) of the said Central Act of 1957. It may be stated, in this connec- 
tion that under the authority of section 3(e) of the Central Act of 1957 
the Central Government subsequently issued notification in the official 
gazette and declared “‘brick earth” as a minor mineral but Mr. Sengupta 
contended that unless and until it is declared by section 2 of the said 
Central Act of 1957 that “brick earth” is a mineral in respect of which 
it is expedient in the public interest that the Union should take over 
the control for regulation and the development of such “brick earth”, 
the Central Government has no authority to include the “brick earth” 
under the said Central Act of 1957 and the notification issued by the 
Central Government under section 3(e) by which “brick earth” was 
declared to be a minor mineral was of no consequence in the absence of 
such declaration under section 2 of the Central Act of 1957. Accordingly 
Mr. Sen Gupta contended that even assuming that the earth utilised by 
the petitioner for manufacture of bricks was “brick earth”, in the absence 
of the said declaration, brick earth could not be treated as minor mineral 
under Central Act of 1957 and as such by the authority derived from the 
Central Government, the State Government also could not ask for roya- 
lty or mining lease for such “brick earth”. 

5. Mr. Sarkar the learned Counsel appearing for the State respon- 
dents firstly contended that admittedly the petitioner had been manufac- 
turing brick with the earth in question for a number of years and it is 
thus quite apparent and evident that the said earth was and is suitable 
for the purpose of manufacture of bricks. Mr. Sarkar also contended 
that the petitioners had also been taking out licence for such manufacture 
of bricks for a number of years and as such, the petitioners are not entitled 
to allege that the earth utilised by the petitioners for the manufacture of 
bricks was not “brick earth” and/or such earth could not be held to be 
a minor mineral within the meaning of the Central Act of 1957. 
Mr. Sarkar in this connection referred to the decision of the Punjab and 
Haryana High Court made in the case of (6) M/s. Amar Singh Modi Lal 
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v. State of Haryana & Ors, reported in AIR 1972 Punjab and Haryana 
page 356. Inthe said Full Bench decision of the Punjab and Haryana 
High Court, it was held by the majority decision that in determining 
the meaning of the word ‘mineral’ in the Central Government Notification 
No. G.S.R. 436 and in considering whether ‘brick earth’ comes within the 
connotation of that word, evidence of experts was inadmissible and the 
Same was also held irrelevant. It was further held that the word ‘mineral’ 
is devoid of definition and is capable of a vast variety of meanings. The 
Parliament has used it in its widest connotation and no construction of 
its narrow meaning was intended. It wasalso held in the said decision 
that the question whether a particular substance was or was not mineral 
within the meaning of the Instrument in which it was mentioned, is 
absolutely a question of fact to be decided according to the circumstances 
of the particular case. After tracing the legislative history relating to the 
said Entry No. 54 of List I of 7th Schedule and the Central Act of 1957 
and the rules relating to mines and minerals framed thereunder, it was 
held by the majority decision of the Punjab and Haryana High Court, 
that “brick earth” was mineral and under Entry No. 54 of List I, the 
Central Government had the legislative competence to enact in respect of 
the ‘brick earth’. Mr. Sarkar also referred to a decision of the Patna 
High Court made in the case of (7) Laddu Mal v. State of Bihar, reported 
in AIR 1965 Patna 491. It may be mentioned, in this connection, that 
the said decision of the Patna High Court was also relied on in the afore- 
said decision of the Punjab and Haryana High Court. It was -held 
in the said decision of the Patna High Court that “brick-earth” was not 
included in the original definition of minor minerals in Central Act of 
1957 but subsequently by notification issued under the provision of section 
3(e) of the Central Act of 1957 “brick earth” was declared to be a minor 
mineral. It was held that the Central Government has the legislative 
competence to include “brick-earth” as minor mineral and the ‘brick earth” 
was also included in the category of minor mineral by the aforesaid noti- 
fication and as such no exception can be taken if by the Central Act of 
1957 or any rules framed thereunder, regulation and development of such 
minor mineral, namely, the “brick earth” was made. It was also held in 
the said decision that the two relevant items in the two Lists in the 
Seventh Schedule of the Constitution, namely, Entry No. 54 of List 1 
and Entry No. 25 of List II donot appear to have kept any mineral out 
of the legislative competency of the Legislatures. It was further held 
that when the Constitution was made in 1950, ‘brick-earth’ was also consi- 
dered to be a mineral. In the Mineral Concession Rules, 1949, the defini- 
tion of minor minerals included ‘brick earth’ and it must be held that 
Constitution makers were aware of the legal concept of mineral 
when they mentioned mineralin the Lists in the Seventh Schedule. 
It was further held that no inference ‘can be raised that our Constitution 
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makers and legislators also understood that ‘brick earth’ was not 
mineral and, as such, the ‘brick earth’ was kept outside the spell of Entry 
54 of List I. Mr. Sarkar in this connection also referred to a decision of 
the Supreme Court made in the case of (8) Baijnath Kedia v. The State of Bi- 
har and ors, reported in AIR 1970 SC page 1436. It was held by the Supreme 
Court that the entire legislative field in relation to minor minerals has been 
withdrawn from the State Legislature by the enactment of the Mines and 
Minerals (Regulation and Development) Act, 1957. In the said decision, 
section 2 of the Central Act, 1957 was taken into consideration by the 
Supreme Court and the Supreme Court also considered the definition 
of Mines and Minerals under the said Central Act of 1957 and noted that 
besides the minerals referred to in section 3, other minerals which the 
Central Government may by notification in the official gazette declare as 
a minor mineral, will also be a minor mineral. Mr. Sarkar accordingly con- 
tended that in view of such decision of the Supreme Court, it is no longer 
open for the petitioners to contend that ‘brick earth’ which was declared 
as minor mineral by notification issued by the Central Government was 
not minor mineral and such notification was issued without jurisdiction. 

6. Mr. Sarkar further contended that the Supreme Court also con- 
sidered the legislative fields of the Central Legislature and the State Legis- 
lature under the aforesaid Entry No. 54 of the Union List and Entry No. 23 
of the State List. It was held by the Supreme Court in the said decision 
that Entry 54 of the Union List speaks both of Regulation’ of mines and 
minerals development and entry 23 of State List is subject to Entry 54 of 
Union List.. It is open to Parliament to declare that it is expedient in the 
public interest that the control should vest in Central Government. To 
what extent such a declaration can go is for Parliament to determine and 
this must be commensurate With public interest. Once this declaration is 
made and the extent laid down, the subject of legislation to the extent laid 

«down, becomes an exclusive subject for legislation by Parliament. Any 
Legislation by the State after such declaration and trenching upon the field 
disclosed in the declaration must necessarily be unconstitutional becua- 
se that field is abstracted from the legislative competence of the 
State Legislature. Mr. Sarkar also contended that in Bepin Behari 
Mukerji case since referred to hereinbefore, Chittatosh Mookerjee, 
J. agreeing with D. Pal. J. also held that “brick earth” is minor 
mineral within the meaning of Central Act of 1957 and, as such, the 
State Government was quite competent to frame rules relating to 
“brick earth” under the authority derived from the said Central Act 
of 1957. Mr. Sarkar also referred to the decision of the Supreme ~ 
Court made in the case of (9) Bhagawan Das v. State of U. P. and ors., 
reported in AIR 1976 SC page 1393. It was held in the said decision that 
in view of definition of mining operation and minor minerals under 
sections 3(d) and 3(e) of the Central Act of 1957 and rules 2(5)(7) of the 
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Rules framed by the Government of U. P. under the Central Act of 1957, 
minerals need not be subterranean. Relying on the aforesaid decisions 
Mr. Sarkar contended that it is thus quite apparent that the Supreme 
Court, Punjab and Haryana High Court, Patna High Court and this Court 
(per Chittatosh Mookerjee J. and D. Pal J.) have held persistently that 
“brick earth” is a minor mineral and there is no want of legislative compete- 
nce for the Central Government to declare “brick earth” as mineral. In rep- 
ly to such contention of Mr. Sarkar, Mr. Sengupta however contended that 
under section 2(jj) of the Mines Act, 1952 mineral was defined’ and it was 
stated that mineral is something which should be taken out from the 
earth. But bare earth as such was not defined as mineral under the said 
Mines Act, 1952, Mr. Sengupta further contended that so far as silt is 
concerned, silt is deposited on mother earth and, as such, silt is taken out. 
Mr. Sengupta also referred to section 3(1)(b) of the Mines Act and 
stated that the expressions “earth and fullers earth” were used in the said 
section. Accordingly Mr. Sengupta contended that the Legislature was qui- 
te aware of the distinction between “earth” and “fullers earth” and it can- 
not be contended that the Legislators intended to include “ordinary” earth 
as mineral so far as the Entry 54 of List I is concerned. Referring to the 
Full Bench decisions of the Punjab and Haryana High Court, Mr. Sengupta 
contended that the contention which was raised in the instant case was 
not considered by the Punjab and Haryana High Court and entirely on a 
different consideration, the Punjab and Haryana High Court held that 
“brick earth” was a minor mineral. Accordingly, the said decision will be of 
no assistance in the matter of adjudication of the dispute raised in the instant 
case. It may however be noted in this connection that in the said Full Ben- 
ch decision of the Punjab and Haryana High Court, it was held that it was 
too late in the day to abandon the wider and comprehensive connotation. 
It was held that the word ‘mineral’ is not a term of art of either Chemis- 
try, Geology or Mineralogy. It is a common English word in a wider 
amplitude and there was no warrant for reducing its larger import to the 
limited confines of a chemical formula. It was further held in the said 
decision that no authority could be cited wherein the word ‘mineral’ could 
be circumscribed by a precise scientific definition and, in fact, the unani- 
mous view of authoritative pronouncement on the point would show the 
large and the unconfined sense in which the word ‘mineral’ has always been 
aceepted and used. Referring to the decision of the Patna High Court in 
the said case of Laddu Mal, Mr. Sengupta contended that the question as 
to requirement of a declaration under section 2 of the Central Act, 1957 was 
not taken into consideration by the Patna High Court and, accordingly, 
the said decision is also not an authority for the contention raised by the 
petitioner in the instant case. After considering the respective submi- 
ssions of the learned counsel for both the parties, it appears to me 
that Entry 54 of list Eis very wide in its amplitude and it is a settled 
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law that for interpretation of any entry of the Seventh Schedule of the 
Constitution the Court must try to give meaning of an entry in its 
widest possible amplitude. In my view, the term ‘mineral’ includes 
“brick earth” and there was no want of legislative competence for the 
Central Government to include “brick earth” as mineral and or minor 
mineral under the Central Act of 1957. I respectfully agree with the 
aforesaid’ views expressed by the Punjab and Haryana High Court, the 
Patna High Court and also the aforesaid views expressed by Mr. Justice 
D. Pal and Mr. Justice Chittatosh Mookerjee that “brick earth” is a 
minor mineral within the meaning of the Central Act of 1957. It has to 
be noted in this connection that the Supreme Court specifically held in 
the said case of Baijnath Kedia that the entire legislative field in relation. 
to minor minerals has been withdrawn from the State Legislature by the 
enactment of the Mines and Minerals (Regulation and Development) 
Act, 1957. In view of the said decision of the Supreme court and also in view 
of the fact that the Supreme Court has not held that subsequent notification 
cannot include any other mineral as minor mineral, it cannot be contended 
by the petitioner that “brick earth” is not a minor mineral and as such, the 
Central Government had no legislative competence to deal with the “brick 
earth” for the purpose of regulation and development of such minor 
mineral. Accordingly, it cannot also be contended that the State Govern- 
ment under the delegated authority was also not competent to enact the 
West Bengal Minor Mineral Rules, 1973. [am also not inclined to accept 
the contention of Mr. Sengupta that the ordinary earth utilised by the 
petitioner in the instant case is not “‘brick earth”. It has to be noted that 
for a number of years, admittedly, the petitioner is utilising the earth from 
the‘Jands in question for. the purpose of manufacture of bricks and if the 
said earth is suitable for the manufacture of brick as will be evident from 
the aforesaid circumstance, it is no longer open to the petitioner to 
contend that such earth is not “brick earth”. Accordingly, the petitioner 
is not entitled to any relief in this Rule and the Rule is discharged but I 
make no order as to costs. 

C. Rules 5459(W) to 5461 (W) of 1974. 

These Rules were also heard analogously with the, Civil Rule No. 
5462(W) of 1974 because the facts and circumstances and also the points of 
law involved in these Rules are also similar. In view of the decision 
made in CR 5462(W) of 1974, these Rules are also discharged but there 
will be no order as to costs. 

S. P. M. 
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[ CRIMINAL REVISIONAL JURISDICTION ] 
Before Justice Mrs. Jyotirmoyee Nag 
Decision : September 8, 1978 
Subhas Chandra Kamalia : ... Petitioner 
Versus 

The State of West Bengal bist Se ... Opposite Party* 

Gold Control Act 1968, ss 27 (4), 41 (b), 55, 58, 66, 78— Charges 
and Contráventions. 

Petitioner’s shop, house and locker in a bank were searched 
and some ornaments were seized. Adjudication proceedings were 
started against him under sec. 78 of Gold Control Act 1968 and he 
was asked to explain and produce documents to support his owner- 
ship. possession and custody of the gold materials seized, but he failed to 
produce documents. Aùthorities under Gold Control Act filed a com- 
plaint before S.D.M. Who framed charges under secs. 27(1), 41(b) 
and 55 of the Act. Petitioner in this Rule challenged the proceeding 
and contended (1) that the charges under those sections were incon- 
sistent with the Statements made in the body of the charges, and (2) 
that the search and seizure conducted by the Inspector was in violation 
of secs. 58 and’ 66 of the. Act. 

HELD: The charges framed by the S.D.M. is not very happy 
but that is no reason for quashing the entire proceeding. Searches were 
in accordance with the Gold Control Act and there was no contrayen- 
tion of either provision of sec. 58 or sec. 66 of the Act. The charges 
framed by the S.D.M are quashed and the S.D.M is directed to 
reconsider the question of framing the charges in accordance with law in 


the light of the observations made. {Para 3,4 and 5) 
N. C. Banerjee and A. K. M ukherjee bh .. for Petitioner 
S. M. Sanyal I kat ee for Opposite party 
B. Mitra, P. P.) and A. K. Pal is s: sei jor State 


The judgment óf the Court’ was as follows :— 

This! Rule is directed’ against a proceeding under Gold Control Act, 
1968 pending before thé learned Sub-divisional Judicial Magistrate, Contai, 
being Case No. 3360 of 1975 against the petitioner u/ss. 27(1) and 41(b) 
of the Gold Control Act, 1968 punishable u/s. 85(1) of the said Act and 
also for violation of section 55 of the Gold Control Act punishable u/s. 
87 of the said Act. 

2. The facts of the case leading to the framing of the charges are 
as follows :—On 19th of February, 1974, there was a search of the petitio- 
ner’s shop named and: styled ‘Messrs. Gangamoni Jewellers’ and certain 
gold articles were seized by the Officer conducting the search. On 20.2.74 
the residence of the petitioner was searched and some gold articles were 

*Criminal Revision No. 2092 of 1977. 
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seized from that shop. On 28.2.74 the petitioner’s locker at Contai Co- 
operative Bank Ltd. was searched and some ornaments were seized. After 
the seizure, the petitioner was asked to show cause and an adjudication 
proceeding was started against the petitioner u/s. 78 of the Gold Control 
Act. An opportunity was given to the petitioner to explain away the 
incriminating the circumstances appearing against him. He was asked to 
produce documents in support of his lawful ownership, possession and 
custody/control of the ornaments and gold materials seized but he failed 
to produce the same. Thereafter, on completion of investigation the 
authorities under the Gold Control Act, filed a complaint before the lear- 
ned Sub-divisional Magistrate at Contai who after considering the 
materials before him viz, the evidence of witnesses and documentary 
evidence framed the impugned charges. Several points have been taken 
by the learned Advocate for the petitioner for quashing the entire proc- 
eeding. The learned Advocate for the petitioner has drawn my attention 
to the charges which appear to be not consistent with the statements made 
in the body of the charges. The contravention alleged is u/s. 27(1) and 
u/s. 41(b) of the Gold Control Act and yet in the body of the charges 
under the first head it appears as follows :—That on or about the 19th, 
20th & 28th day of February, 1974 at Contai town Sri S.K. Singha Roy, 
Inspector, Central Excise, Gold Cell, Calcutta, Sri D. N. Chakraborty, 
_ Inspector, Central Excise, Gold Cell, Calcutta & Sri B.N. Mukherjee, 
Inspector, Central Excise, Gold Cell, Calcutta and their team searched the 
shop styled as “Gangamoni Jewellers” at Contai town, residence at Contai 
town (Kumarpore) and the locker No. 22 at the Contai Co-operative Bank 
Limited, Contai respectively and found primary gold and gold ornaments 
in total 3938.00 grams approximately of value Rs. 108072-00 P. in your 
control, custody and possession which exceeded the limit of stock permi- 
tted to youasa certified goldsmith and as such the limit of stock permi- 
tted u/ss. 27(1) and 41(b) of the Gold Control Act. 1968. It will be 
found from the seizure lists which have been made Exhibits in the case 
that so far as primary gold is concerned 39,800 & 11,800 was found from 
the petitioner’s jewellery shop at Contai and 157.00 grams of: primary gold 
in the form of bars and balls were seized from the residence of the petiti- 
oner. So the total quantity of primary gold seized is less than 300.00 
grams, up to quantity to whicha certified goldsmith is entitled to keep 
u/s. 42(2) of the Gold Control Act. In framing the first charge the lear- 
ned Magistrate took all the gold found at different places viz. the residence, 
the locker and the jewellery shop of the petitioner, lumping up the primary 
gold along with gold materials gold ornaments and broken gold ornaments 
together with bronze based gold ornaments and as such the charge is 
defective for the following reasons. First there is no limit under the Act 
to the petitioner as a certified gold-smith of keeping gold ornaments given 
to him by customer, of any quantity provided he keeps account of the same 
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in the proper form prescribed under the Act and the Rules framed there 
under. Section 27(1) of the Gold Control Act refers to a dealer. It reads th- 
us :—No person shall commence, or carry on, business as a dealer unless he 
holds a valid licence issued in this behalf by the Administrator. The petitio- 
ner does not claim to bea dealer but he is a certified goldsmith as alre- 
ady stated above. Therefore, there can be no question of being charged 
for doing business as a dealer without a valid licence. 


3. The learned Advocate appearing for the opposite party No. 2 
representing the Central Excise Calcutta and Orissa has submitted that the 
quantity of new gold ornaments seized being altogether (1588 grams + 
90.00 grams + 160.450 grams and 1315.500 grams) the total being 3143.950 
gr. would go to show that all that huge quantity of new ornaments of the 
said petitioner were made for sale and that can only be by a dealer with 
the requisite valid licence. As he did not have the necessary licence he 
would come within the purview of section 27(1) of the Gold Control Act 
and so he would also be liable u/s. 41(b) which reads as follows :— “A 
certified goldsmith shall not, save as otherwise provided in this Act, buy 
or agree to buy or sell or agree to sell any primary gold, article or orna- 
ment. The learned Advocate appearing for the opposite party No. 2 
submits that the huge quantity of new gold ornaments for which he had 
no documents were made from primary gold for the purpose of sale 
and, therefore, although the statements made in the body of the charge 
is defective, he cannot escape the liability for contravention of the 
two sections already quoted viz, section 27(1) and section 41(b). He 
does not dispute that the charges framed by the learned Magistrate are 
certainly very unhappy but that is no reason for quashing the entire pro- 
ceeding. The learned Magistrate may be directed to frame new charges 
on the basis of the observations made above. I am inclined to agree with 
the submissions made by Mr. Sanyal, learned Advocate for opposite 
party No. 2 in this behalf. So far as second charge is concerned, which 
is for violation of section 55 of the Gold Control Act, 1968 and the Rules 
framed thereunder making the same punishable u/s. 27 of the Gold 
Control Act, 1968 it is for not maintaining a true and complete account 
of possession of the primary gold ornaments. Mr. N.C. Banerjee learned 
Advocate for the petitioner submits that it is true that the petitioner 
could not produce the documents required to be kept under the Act he 
gave an explanation for the same that due to death of his father his account 
books were mislaid and, therefore, he could not produce them at the time 
of the seizure nor even atthe time of adjudication proceeding but subs- 
equently an account in G.S. form ‘B’ was submitted by him. The lear- 
ned Advocate Mr. Sanyal for opposite party No. 2 has drawn my atten- 
tion to the private account book kept by the petitioner. That account 
Book does not give a true picture of the gold ornaments as well as primary 
gold bars and balls seized from various places by the Officer under the 
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Gold Control Act and hence he argues that the account submitted in 
(G.S. form 13) subsequently was false and fabricated document. It will 
be seen however that this document whether false or fabricated or gen- 
uine was not exhibited in the case, reason for not doing so does not 
appear to be very cogent. The next point taken by Mr. Banerjee 
appearing on behalf of the petitioner is that the search and seizure were not 
according to law as the same was in violation of the provisions of sections 
58 and 66 of the said Act. 


4. Mr. N. C. Banerjee has contended that an Inspector under the 
Gold Control Act made the search in connection with the shop, the house 
and locker of the petitioner that the Inspector is not a Gold Control 
Officer u/s 58(1) of the Act and so the search and seizure were not in 
accordance with law. But 1 find from Ext. 1 which is an authority given 
to the Inspector concerned to search the said places was given by the 
Superintendent Central Excise gold cell Calcutta and Orissa and this autho- 
rity to search is u/s. 58(2) of the Gold Control Act Section 58 (2) of the 
Gold Control Act reads as follows :- 

Any Gold Control Officer, not below the rank of a Superintendent 
of Central Excise, empowered in this behalf by the Central Government 
may, if he has any reason to suspect that any provision of this Act has been 
or is being, or is about to be, contravened, authorise any officer of Govern- 
ment toenter and search any premises, vaults, lockers, or any other 
place, whether above or below ground, or may himself do so”. Apart 
from this section Government notification No. F. 1/8/68 CC. 11 dated 
1.9.68 empowers the Superintendent of Central Excise Gold Cell Calcutta 
to authorise any other officer to make a search. Further it ‘appears 
from the evidence of P W 5 who conducted the search in the shop 
Ext. 1 the letter of authority and Ext. 14 the letter of authority 
for searching the house of the petitioner and the locker at Contai, 
Co-operative Bank belonging to the petitioner that two Superintendents 
viz. S$. R. Dhar and P. N. Chatterjee accompanied them and were 
present when the said places viz. the house, shop and locker were 
searched. Therefore if it is argued that the Inspector not being a Gold 
Control Officer, who conducted the searches and, as such, the searches 
were not in accordance with law, the presence of the Superintendents 
nullify that contention. Therefore, I overrule the submissions made by 
Mr. Banerjee that the searches were not in accordance with the provisions 
of the Gold Control Act. Next, it is contended by Banerjee that the search 
and the seizures are under different provisions of the Gold Control Act, the 
search is provided u/s. 58 and seizure u/s. 66 of the Act. Section 58 provides 
if the Gold Control Officer has any reason to suspect” that any provision of 
this Act has been, or is being or is about to be, contravened, then he may 
search. Whereas u/s. 66 it is provided that if any Gold Control Officer 
has “‘reason to believe” that in respect of any gold any provision of this 
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Act has been; or is being, or is attempted to be contravened, then, he may 
seize. Therefore, unless suspicion ripens into belief, the Gold Control 
Officer cannot seize the articles concerned but in the letter of authority 
Ext. 1 is stated that there is “reasonable cause to suspect”? that the provi- 
sion of the Gold Control Act, 1968 have been or about to be contravened, 
in respect of certain quantity of gold. Therefore, the authority to search the 
house, shop and the locker contains authority to seize the said gold. The 
words “reason to believe” does not appear in the letter of authority on the 
contrary it is stated that he is authorised to seize if he has ‘reasonable cause 
to suspect’. Therefore the letter of authority to seize is not in accordance 
with law. There may be a difference in the expressions stated above, but 
that is difference without a distinction and for practical purposes also such 
a distinction would involve the duty upon the officer concerned to give a 
separate authority to seize upon a further consideration of ‘reasonable 
belief’, Such a construction would defeat the object of the Act. If the 
seizures do not follow the searches that would provide an opportunity to 
the accused to remove the offending gold. I am unable to give such a 
construction to the wordings of the two sections. 


5. Accordingly I hold that there have been no contraventions of. 
either provision of section 58 or section 66 as contended by Mr. Banerjee. 
The last point taken by Mr. Banerjee is regarding the sample taken of the 
primary gold, gold ornaments and broken gold ornaments Mr. Banerjee 
contends’that such a sample do not suffice to bring home the charges 
against the petitioner. Samples should have been taken from each of the 
gold articles, gold ornaments and particularly from each of the broken 
pieces of gold ornament. That contention relates to the merits of the case 
which will be decided by the learned trial Court at the time of the trial. 
Fhis last point alone would not suffice for the purpose of quashing the 
instant proceedings. Accordingly, I quash the charges framed by the learned 
Magistrate against the petitioner and I direct him to re-consider the quse- 
tion of framing the charges in accordance with law in the light of the 
observations made by me above. 

The Rule is accordingly disposed of. 

Let the records go down immediately, 

N. C. S. 


38 Bishnu Kumar Misra v. S. D. O. Howrah [1979 (1) CLI 


{ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr, Justice Sabyasachi Mukherji 
Decision: November 8, 1978 
Bishnu Kumar Misra R is ie Petitioner 
Versus : 

S. D. O Howrah and others ... Respondents” 

Urban Land (Ceiling and Regulation) Act 1976, secs, 2(0), 2 (q) and 
33,—Whether land was agricultural and excluded — Power of competent 
authority, implied— Provision of appeal in the Act is inadequate—is 
petition to Court maintainable. 


Petitioner is the owner and occupier of about 1.88 decimal of 
agricultural land which is recorded as Sali in the land records. 
Intending to sell the said land and not knowing it was unnecessary 
petitioner applied to the competent authority for permission under the 
Urban Land (Ceiling and Regulation) Act 1976. The Competent Autho- 
rity caused an enquiry to be made, refused permission and directed 
registering authorities not to register any conveyance in respect of the 
said land, Petitioner then moved a writ petition under Art. 226 of the 
constitution of India and, challenged the order of refusal. Petitioners’ 
contention is that hisland is agricultural land it does not come 
within the purview of the Urban Land (Ceiling and Regulation) Act, 
1976, there is no scope of refusing to grant any certificate or permis- 
sion to sell or transfer such agcicultural land by any authority under 
the said Act. Competent Authority had no authority to direct register- 
ing authorities not to register any deed of sale in respect of the said 
land that the competent authority had no ‘power to enquire as to 
whether the land was agricultural or not and that the enquiry report 
was perverse. Respondents contended that since there was provision for 
appeal against the order under sec. 33 of the Act the writ petition 
under Art. 226 of the constitution of [ndia was not maintainable. 

HELD: under sec. 2(0) and 2 (q) of the Urban Land (Ceiling 
and Regulation) Act 1976, urban land does not include any such land 
which is mainly used for the purpose of agriculture. Petitioners land 
being agricultural does not come under the purview of the Act. (para 16) 

An enquiry into the question as to whether any particular land is 
agricultural or not is an incidental requirement of the implementation of 
the Act, power to enquire should be implied (Para 18) 

On the evidence of record the irresistable conclusion is that the plots 
in question were mainly used for agriculture and as such entitled to 
exclusion from the purview of urban land under the Act. The en- 
quiry report was on an erroneous basisand the permission was refused 
on a misdirection of law, the order, the enquiry report and the direction 
upon the registering authorities are erroneous. (Para 19) 

*C. O. No. 3311 (w) of 1978. 
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The impugned orders are illegal and have resulted in substantial injury 
to the petitioner and have been passed in violation of the provisions 
of the Act. Appeal in such circumstances as contemplated by sec. 33 of the 
Act would not have provided any remedy for redress of the injury suffered 
in this ease. 


The Rule is made absolute. (Paras 21, 22) 
Cases referred to :— 

(1) 1. T. Commissioner y. Benoy Kumar, AIR 1957 SC 768 

(2) Meenakshamma y. Commissioner of W.T., AIR 1967 A. P. 198 


Ranjit Kumar Mukherjee ite ... for the Petitioner 
Biswanath Bajpayee Re des for the Respondents 


The judgment of the Court was as follows :— 


In this application under Article 226 of the Constitution 
the petitioner challenges the proceeding in respect of Case No. Misc./ 
Agriculture/58 of 1978 under the Urban Land (Ceiling & Regulation) 
Act, 1976 and the order dated 24th of May, 1978 passed by S.D.O. & 
Competent Authority under The Urban Land (Ceiling & Regulation) 
Act, 1976 and also the order dated 27th/29th of May, 1978 passed by 
S.D.O. & Competent Authority Howrah under the said Act. The petiti- 
oner states that petitioner is the sole owner and occupier of about 1.88 
decimals (about 7545 square metres) of agricultural land in Mouza Bally, 
Khatiun No, 2777, Dag Nos. 5973 and’5974. According to the petitioner 
the aforesaid agricultural land is entered in the land records as such long 
before the 28th of January 1976 which is the appropriate date under the Ur- 
ban Land (Ceiling & Regulation) Act, 1976 hereinafter referred to as the said 
Act. It is the case of the petitioner that the said agricultural land is reco- 
rded in the land records as “Sali? and the same was and is actually being 
used for cultivation of paddy and other crops having regard to the agricul- 
tural seasons and natural advantages and cultivation facilities. It is the case 
of the petitioner that excepting any particular period or any particular time 
or any particular portion of the land when cultivation could not be carried 
on or crops could not be raised due to financial or other difficulties the said 
agricultural land was and is all along put to cultivation and raising of crops. 
The petitioner, further, alleges that the petitioner engages labourers who 
cultivate and prepare the said land from time to time as and when required 
to raise the crops. Further, according to the petitioner, the nature and 
character of the soil and the shape and the size and location of the said 
land are such that nothing but cultivation and raising of crops are possible. 
The petitioner has annexed a copy of the land records which indicate the 
said land as “Sali”. The said records however were prepared in the year 
1956. The petitioner states that he wanted to sell the land and buyers 
began to come and examine the said land and petitioner was wrongly advised 
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to apply for permission from Sub-divisional Officer, Howrah who is the 
competent authority in Howrah under the said Act. The petitioner states 
that there was no need for obtaining any permission or certificate from 
the said authority as the land in question was agricultural land and was not 
urban land or vacant land under the said Act. According to the petitioner, 
if the land is agricultural land then the same does not come within the 
purview of the said Act and therefore there is no question of any per- 
mission for transaction in respect of said a gricultural land nor is there any 
scope of any certificate that the land in question is agricultural land under 
the said Act. The petitioner has in this connection relied on several 
provisions of the said Act and also certain provisions. of certain allied ` 
Acts and the Constitution of India. I will deal with the said provisions 
later. But as mentioned hereinbefore, the petitioner, according to the 
petitioner now under a misapprehension had applied on the 29th of 
September before the apropriate authority for issuing a certificate that the 
land'in question is agricultural land. The said application was registered 
Misc. Agricultural Case No. 58 of 1978- under the said’ Act. Thereupon 
the petitioner received:an intimation: from the K.H.O.L./Enquiry Officer 
under the said. Act, who is the respondent No. 2 in the present application ` 
whereby the petitioner was requested’ to be present with necessary documents 
on the 5th of April, 1978. The petitioner states that the petitioner duly. 
appeared and produced all the documents-as required to-prove that the 
land’ was‘agricultural land-and that the petitioner has a good and marketable 
title to the said agricultural land. Thereupon, upon repeated enquiries, 
the petitioner alleges, that the petitioner came to understand. that the 
petitioner would not be granted-the said certificate certifying the land’ in 
question was agricultural land on the basis of an enquiry report made by’ 
the'second respondent. Thereafter an order was purported be’passed‘on 
the 24th of May, 1978 refusing permission to the petitioner to sell the said 
land in. question which the petitioner claims to be agricultural land. 

2. As the subject matter of challenge in this application is the 
order passed under the said Act based upon the said certificate it may be 
relevant to refer to the report of the respondent No. 2. After referring 
to the documents of title produced in favour of the petitioner the respon- 
dent No. 2 has observed that the right or title to the land in favour of 
the petitioner was sound. Thereafter the said respondent has proceeded 
to observe, inter alia; as follows: 

“Local enquiry on spot inspection it is found presently the plots 
are not being used mainly for the purpose of agriculture however old 
traces of paddy cultivation was found in the plots. 

I talked to two local persons namely Jndu Mohan Saha s/o Bhim 
Chandra Saha, Vill. Sapuipara and Ajit Roy s/o Profulla Kr. Roy Vill. 
Sapuipore both of whom informed’ me paddy was cultivated in the 
plots upto the year 1976: 
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While presenting documents the applicant produced papers from 
which it appears the plots were subject matter of a case u/s 144 under 
reference case No. M.P, Case No. 535 dated 17-5-77 between the appli- 
cant and Agradut Club for the locality who allegedly tried to make 
the plots a play ground, 

Whatever may be the ground the aforesaid plots are not being 
used mainly for the purpose of agriculture presently”. 

3. It may be mentioned that the said report was made on the 19th 
of May 1978 and the inspection was held on the 5th of April 1978. 
Thereupon, on the 24th of May 1978 the respondent No.1 recorded that 
after reading the enquiry report and the marginal note “permission is 
refused” and he directed the parties to be intimated. Such order was 
passed on the 29th of May, 1978. Itfurther appeats that on the 27/29th 
of May, 1978 the respondent No. 1 wrote to the District Registar Howrah 
as follows :— 


“Sri Bishnu Kr. Misra son of Sri Bhupal Krishna Misra of 104 
Dewangazi Road, P. O. and P. S. Bally, Dist. Howrah applied on 
25.2.78 for a certificate in respect of plot No. 5973 and 5974 under 
Kh. No. 2777 of Mouza & P. S. Bally, Howrah. 


_ No certificate has been issued from this office, and hence registra- 
tion for any sale deed or any other deed in respect of the above 
noted land shall not be allowed”. 

The District Registrar, Howrah is respondent No. 3:to the present 
application. : 

4. The main contention of the petitioner as mentioned hereinbefore 
is that the land in question is agricultural land and, therefore, the same 
does not come within the purview of the said Act and therefore there is no 
scope of refusing to grant any certificate by any authority under the said 
Act nor any scope of refusing to grant permission to sell or transfer such , 
agricultural land by any authority under the said Act. Furthermore, there 
is no authority and jurisdiction on the part of the respondents Nos. 1&2 to 
direct the respondent No. 3 not to register any document of sale in respect 
of the land in question. The petitioner has also contended that in any 
event on the basis of the facts found the enquiry report was perverse and 
it should have been held by the respondents Nos. 1 & 2 that the land in 
question was agricultural land and therefore the refusal of the permission to 
sell the land in question was based on no evidence or on unsufficient evi~ 
dence or was a perverse finding. 


5. In order to appreciate the contentions urged-by the petitioner it 
would be necessary to refer to certain provisions of the said Act. The said 
Act which received the assent of the President on the 17th of Feb. 1976 is 

- an Act to provide ‘‘for the imposition of a ceiling on vacant land in urban 
agglomerations, for the acquisition of such land in excess of the ceiling limit 
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to regulate the construction of buildings on such land and for matters con- 

~ nected therewith, with a view to preventing the concentration of urban land 
in the hands of a few persons and speculation and profiteering therein and 
with a view to bringing about an equitable distribution of land in urban ag- 
glomerations to subserve the common good.” The purpose of the Act as 
stated in the preamble is as follows :— 

“Whereas it is expedient to provide for the imposition of a ceiling 
on vacant land in urban agglomerations, for the acquisition of such land 
in excess of the ceiling limit, to regulate the construction of buildings on 
such land and for matters connected therewith, witha view to preven- 
ting the concentration of-urban land in the hands of a few persons and 
speculation and profiteering therein and with a view to bringing about an 
equitable distribution of land in urban agglomerations to subserve the 
common good ; 


And whereas Parliament has no power to make laws for the states 
with respect to the matters aforesaid except as provided in Article 249 
and 250 of the Constitution” ; 
The Act was passed in pursuance of clause (1) of Article 252 of the Cons- 
titution and the resolutions have been passed by Houses of Legislature of 
the States of Andhra Pradesh, Gujrat, Hariyana, Himachal Pradesh, Karna- 
taka, Maharashtra, Orissa, Punjab, Tripura, Uttar Pradesh and West Bengal 
that the matters referred to in the preamble should be regulated by the 
Parliament by law. The Act provides certain definitions and it is necessary 
to refer to some of these definitions for the purpose of determining the 
controversy in the instant case. 
6. Section 2(n) defines ‘urban agglomeration’ as follows :— 
(n) “Urban agglomeration,” — 
(A) in relation to any State or Union territory specified in column (1) 
` of schedule I, means,— 
rn ()) the urban agglomeration specified in the corresponding entry in 
column (2) thereof and includes the peripheral area specified in the corres- 
ponding entry in column (3) thereof; and 
“ (ii) any other area which the State Government may, with the previ- 
gus approval of the Central Government, having regard to its location, 
. population (population being more than one lakh) and such other relevant 
factors asthe circumstances of the case may require by notification in the 
Official Gazette, declare to be an urban agglomeration and any agglomera- 
tion so declared shall be deemed to belong to category D in that schedule 
. and the peripheral area therefor shall be one Kilometre ; 
(B) in relation to any other State or Union Territory, means any 
area which the State Government may with the previous approval of the 
Central Government, having regard to its location, population (population 
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being more than one lakh) and such other relevant factors as the circu- 
mstances of the case may require, by notification in the Offcial Gazette 
declare to be an urban agglomeration and any agglomeration so declared 
shall be deemed to belong to category D in Schedule I and the periphe- 
ral area therefor shall be one kilometre ;” 

7. Section 2(O) defines ‘urban land’. It means as follows :— 

(O) “urban land” means, — 

(i) any land situated within the limits of an urban agglomeration and 
referred to as such in the master plan; or l 

(ii) ina case where there is no master plan, or where the master 
plan does not refer to any land as urban land any land, within the limits 
of an urban agglomeration and situated in any area included within the 
local limits ofa municipality (by whatever name called), a notified area 
committee a town area committee, a city and town committee, 
a small town committee, a cantonment board or a panchayat but does 


not include any such land which is mainly used for the purpose 
of agriculture. 


Explanation—for the purpose of this clause and clause (q).— 

(A) “Agriculture” includes horticulture, but does not include— 
(i) raising of grass. 

(ii) dairy farming, : ' 

(iii) poultry farming, 

(iv) breeding of live stock, and . 

(v) such cultivation, or the growing of such plant as may be 
- prescribed ; 


(B) land shall not be deemed to be used mainly for the purpose 
of agriculture, if such land is not entered in the revenue or land records 
before the appointed day as for the purpose of agriculture ; 

Provided that where on any land which is entered in the revenue 
or land records before the appointed day as for the purpose of agri- 
culture, there is a building which is not in the nature of a farm house, 
then so much of the extent of such land as is occupied by the build- 
ing shall not be deemed to be used mainly for the purpose of agriculture : 

Provided further that if any question arises whether any building 
is in the nature of a farm-house, such question shall bereferred to 
the State Government and the decision of the State Government thereon 
shall be final. 

(C) notwithstanding anything contained in clause (B) of this Expla- 
nation, land shall not be deemed to be mainly used for the purpose of 
agriculture if the land has been specified in the master plan for a purpose 
other than agriculture ;” 


8. Sub-section (q) of S. 2 deals with the ‘vacant land’ in the 
following terms :— 
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(q) “vacant land” means land, not being land mainly used for the 
purpose of agriculture, in an urban agglomeration, but does not include 

(i) land on which construction of a building is not permissible 
under the building regulations in force in the area in which such land is 
situated ; 


(ii) in an area where there are building regulations, the land occu- 
pied by any building which has been constructed before, or is being 
constructed on, the appointed day with the approval of the appropriate 
authority and the land appurtenant to such building ; and 

(iii) in an area where there are no building regulations, the land 
occupied by any building which has been constructed before, or is 
being constructed on the appointed day and the land appurtenant to such 
buildings ; : 

Provided that where any person ordinarily keeps his cattle, other 
than for the purpose of dairy farming or for the purpose of breeding of 
livestock, on any land situated in a village within.an urban agglomeration 
(described as a village in the revenue records), then, so much extent of the 
land as has been ordinarily used for the keeping of such cattle imme- 
diately before the appointed day shall not be deemed to be vacant land 
for the purposes of this clause. } 

9. Section 3 of the Act provides that except as otherwise provided 
in the Act, on and from the commencement of Act no person shall be 
entitled to hold any vacant land in excess of the ceiling limit in the 
territories to which this Act applies under sub-s. (2) of S. 1. Ceiling 
limit has been provided by S.4 of the said Act. For the purpose of 
the controvérsy in this application it is not necessary to refer to the said 
section, Section 5 deals with the transfer of vacant land, and provides 
under what conditions’ vacant land can be transferred. 

10. Section 6 enjoins that persons holding vacant land in excess of 
ceiling limit should file statement. It is not necessary to refer to the 
said section nor to S.7 which deal with the filing of statement in case 
where vacant land is held by person situated within the jurisdic- 
tion of two or more competent authorities. Section 8 deals with 
preparation of draft statement as regards vacant land in excess of ceiling 
limit and it contemplates an enquiry and sub-s. (1) of S. 8 for that 
purpose provides as follows ; 

“(1) On the basis of the statement filed under S. 6 and after 
such inquiry as the competent authority may deem fit to make the 
competent authority shall prepare a draft statement in respect of the 
person who has filed the statement under S. 6.” 

11. The other sections are not quite relevant for the present purpose. 
Section 26 of the Act which -deals with the notice to be given before 
transfer of vacant lands is in the following terms : — f : 
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“(1) Notwithstanding anything contained in any other law for the 
time being in force, no person holding vacant land within the ceiling 
limit shall transfer such land by way of sale, mortgage, gift, lease 
or otherwise except after giving notice in writing of the intended trans- 
fer to the competent authority. 


(2) Where a notice given under sub-s. (1) is for the transfer of 
the land by way of sale, the competent authority shall have the first 
option to purchase such land on behalf of the State Government at a 
price calculated in accordance with the provisions of the Land Accqui- 
sition Act, 1894 (1 of 1894) or of any other corresponding law for 
the time being in force and if such option is not exercised within a 
period of sixty days from the date of receipt of the notice, it shall be 
presumed that the competent authority has no intention to purchase 
such land on behalf of the State Government and it shall be lawful 
for such person to transfer the land to whomsoever he may like ; 


` Provided that where the competent authority exercises within the 
period aforesaid the option to purchase such land the execution of the 
sale deed shall be completed and the payment of the purchase price thereof 
shall be made within a period of three months from the date on which 
.such option is exercised.” ` 


12. Sub-section 3 of the said section is not relevant for our present 
purpose. Section 27 deals with the prohibition on transfer of urban 
property and is in the following terms : 


“(1) Notwithstanding anything contained in any other law for 
the time being in force, but subject to the provisions of sub-s (3) of 
S. 5 and sub-s. (4) of S. 10, no person shall transfer by way of sale, 
mortgage, gift, lease for a period exceeding ten years, or otherwise, 
any urban or urbanisable land with a building (whether constructed 
before or after the commencement of this Act) ora portion only of 
such building for a period of ten years of such commencement or from 
the date on which the building is constructed, whichever is later, except 
with the previous permission in writing of the competent authority. 

(2) Any person desiring to make a transfer referred to in sub-s. 
(1), may make an application in writing to the competent authority in 
such form and in such manner as may be prescribed. 

(3) On receipt of an application under sub-s (2), the competent 
authority may, after making such inquiry as it deems fit, by order in 
writing, grant or refuse to grant the permission applied for ; 

Provided that the competent authority shall not refuse to grant the 
permission applied for unless it has recorded in writing the reasons for 
doing so and a copy of the same has been communicated to the 
‘applicant ; i 
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(4) Where within a period of sixty days of the date of receipt of 
an application under this section the competent authority does not 
refuse to grant the permission applied for or does not communicate the 
refusal to the applicant, the competent authority shall be deemed to 
have granted the permission applied for.” l 

13. Sub-sections (5) and (6) of S. 27 are not material for our present 
purpose. It may be mentioned that refusal of permission is contemplated 
on receipt of an application of sub-s. (2) of S. 27 by any competent auth- 
ority after making an enquiry as it deems fit and proper. The registration 
of document in certain cases is regulated under S. 28 and the said section 
is in the following terms :— i 

“28. Regulation of registration of documents in certain cases ~ 
Notwithstanding anything contained in any other law for the time 
being in force, where any document required to be registed under 
the provisions of clauses (a) to (c) of sub-s. (1) ofS. 17 of the Regist- 
ration Act, 1908 (16 of 1908) purports to transfer by way of sale, 
mortgage, gift, lease or otherwise any land or any building (including 
any portion thereof), — 

(a) in the case of any transfer referred to in S. 26. no registering 
officer appointed under that Act shall register any such document unless 
the transferor produces before such registering officer evidence to show 
that he has given notice of the intended transfer to the competent 
authority under that section and, where such transfer is by way of 
sale, period of sixty days referred to in sub-s. (2) of that section has 
elapsed ; $ ‘ 

(b) in the case of any transfer referred to in S. 27, no registering 

. Officer appointed under that Act shall register any such document 
unless the transferor produces before such registering officer the per- 
‘mission in writing of the competent authority for such transfer or 
satisfies the registering officer that the period of sixty days referred 
to in sub-s. (4) of that section has elapsed.” ` 

14, The other sections of the Act are not relevant for our present 
purpose. But S. 33 deals with appeal by any person aggrieved by an order 
made by the competent authority under this Act. Section 34 also deals 
with revision by the State Government in certain cases in respect of which 
orders have been passed under the Act in respect of which no appeals 
have been preferred under S.12 or S. 30-or S. 33 of the Act. It is not 
necessary to deal with the other provisions of the Act. 


15. In this connection reliance was placed on S. 14(M) of the West 
Bengal Land Reforms Act, 1955 which fixed ceiling ‘area of certain land 
holding in certain categories. It is not necessary to refer for the present 
purpose to the actual provisions of the said section. The purpose of 
such reliance was the contention urged on behalf of the petitioner that 


` 


1979 (1) CLJ] Bishnu Kumar Misra v. 8. D.. O Howrah 47 


agricultural land beyond the ceiling could not beheld by any person by 
the provision of the West Bengal Land Reforms Act, 1955. Therefore, 
the Urban Land (Ceiling & Regulation) Act, 1976 would have no operation 
in respect of the said agricultural land. My attention was also drawa 
to sub-s. (9) of S. 51A of the West Bengal Land Reforms Act, 1955 which 
provides that every entry in the records of rights finally published under 
sub-s(2)including an entry revised under sub-s. (4) or corrected under S. 51B 
shall, subject to any modification by an order on appeal under sub-s. (5) be 
presumed to be correct. This appears in Chapter IHI of the West Bengal 
Land Reforms Act, 1955 which provides for the maintenance and revision 
of the record of rights. But in my opinion the correctness mentioned in the 
sub-s.(9) of S. SLA of the West Bengal Land Reforms Act,must be for the 
purpose of the said Act. Reliance was also placed on S.5 of the West 
Bengal Land Reforms Act, 1955 which deals with the transferability of 
holding of a raiyat. Learned Advocate for the petitioner also drew 
my attention to sub-s (4) of S. 44 of the West Bengal Estates Acquisi- 
tion Act, 1953 which provides thatevery entry in the record of right 
finally published under sub-s. (2) including an entry revised under sub-s. 
(2a) made under S. 42A or corrected under S. 45 or S. 45A shall, subject 
to any modification by an order on appeal under sub-s, (3), be presumed 
to be correct. The purpose of drawing my attention to this provisions 
as mentioned hereinbefore was to emphasise that the record of rights indi- 
cating land to be agricultural as in this case must be taken to be the correct 
and conclusive basis and therefore there was no scope of any enquiry under 
the Urban Land (Ceiling & Regulation) Act, 1976 as to whether the land 
in respect of which transaction was contemplated was really agricultural 
or not. Butthe correctness of the entry is not in dispute in the 
instant case before me. Even if the entry is presumed to be correct the 
question is, whether for the purpose of The Urban Land (Ceiling & Reg- 
ulation) Act, 1976 that by itself concludes the matter. In this connection 
learned advocate emphasised that under the 7th Schedule to the Consti- 
tution, List II, Entry 18 which authorises the States to legislate in respect 
of transfer and alienation of-agricultural land and the Urban Land (Ceiling 
& Regulation) Act was passed in accordance with Article 252 of the 
Constitution, the State Legislatures have only empowered the Union Parli- 
ament to legislate upon urban land in urban agglomeration and there was 
no abdication of the right of the States te deal with transfer or sale of 
agricultural land. Learned Advocate emphasised that this aspect of the 
matter was important in order to consider whether any permission was 
necessary for transfer or sale of agricultural land or there was scope 
for any enquiry as to whether any particular land was urban land or not. 
16. It is important in this connection as I have noted before that 
urban land has been defined in S. 2(0) of the said Act but it specifically 
states that such urban land does not “include any such land which is mainly 
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used for purpose of agriculture”. Agriculture for the purpose of .said 
section and sub-s. (q) of S. 2 has been defined. Explanation (B) to sub-s. 
(0) of S. 2 stipulates that land shall not be deemed to be used mainly for 
the purpose of agriculture if such land is not entered in the revenue or 
land records before the appointed day as for the purpose of agriculture. 
There is certain proviso to the said explanation which I have set out before. 
In my opinion the primary consideration which entitles -a land within an 
. urban agglomeration or land as contemplated under clauses (i) & (ii) of 
‘sub-s. 2(0) to exclusion is if such land on the appointed day is used 
mainly for the purpose of agriculture, but even the user mainly for the 
purpose of agriculture would not exclude any such land from the con- 
cept of urban land if it otherwise comes within clauses (i) & (ii) of sub-s. 
2(0) of the Act unless it is so entered in the revenue or land records 
before the appointed day as being used for agriculture subject to the 
land mentioned in the proviso to Explanation B of S. 2(0) of the said 
Act. But the Explanation B to S. 2(0) of the Act does not state 
that land shall be deemed to be used for agriculture if it is so entered in the 
land records but puts the deeming provisions in the negative form. The 
. Tole and function of deeming provisions in statutes are well defined. The 
deeming provision normaly creates a fiction upon which the statute can 
operate. But such deeming provision should not be extended beyond the 
scope contemplated by the legislature. Therefore, in my opinion, the pro- 
per construction should be that entry in the land records as such subject to 
the proviso to that explanation and subject to clause (C) of Explanation of 
S. 2(0) of the said Act, shall not be final and shall not exclude from the 
concept of ‘urban land’ if the same otherwise comes within clause (i) or (ii) 
of S. 2(0) of the Act if such land is not on the appointed day used mainly 
for the purpose of agriculture. This, in my opinion, is manifest froma 
reading of the provisions of the Act keeping in the background the purpose , 
and object of the Act. Ido not think that it was intended that entry in 
the land record as such would make the land within the urban agglomera- 
tion mainly used for agriculture even if the said land is not used mainly for 
the purpose of agriculture on the appointed day. Apponited day has been 
defined in S. 2(a) and for the State of West Bengal it means the date of the 
introduction of the said Act in the Parliament, i. e. 28th January 1976 when 
the Bill was introduced. Therefore to merit exclusion the land if it is within 
clause (i) or (ii) of S. 2(0) of the Act must have been mainly used for 
purposes of agriculture. 
It was contended that there was no specific provision which authorises 
any enquiry by any authority under the said Act to determine whether any 
“urdan land is or was mainly uesd for agriculture or not. It was emphasised 
that where enquiries were contemplated it had been so specifically provided 
under S. 27,.S. 28 and S. 8 of the said Act. But in respect of this question 
no specific provision had been made to determine whether any such land 
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included-within the urban agglomeration was mainly used for the purpose 
of agriculture. ; 

17. Learned Advocate for the petitioner contended that whether or 
not the land was or is used mainly for the purpose of agriculture or 
whether the description of the land for the purpose of transfer is correct 
or not can be -determined by the registering authority under S.21 and 
S. 71 of the Indian Registration Act, 1908. Ifa land is misdescribed or 
the value is understated for the purpose of the Indian Registration Act, 
the registering authority might on recording of the reasons refuse to 
register, but, in my opinion, that does not detract or defeat the authority 
of the Urban Land (Ceiling & Regulation) Act, 1976 to enforce the 
provisions of this Act. 

18. It is true that there is no specific provision in the Act whereby 
an authority under the said Act is empowered to hold an enquiry into the 
question as to whether any particular land is agricultural land or not or 
whether such land is mainly used for agriculture or not but such an 
enquiry being an incidental requirement of the implementation of the. 
Act, in my opinion, should be implied. It is true that from one point of 
view this Act imposes restrictions on certain properties and therefore in so 
far as it imposes restrictions must be strictly construed. But it has also to 
be borne in mind that this isa social welfare legislation passed with the 
concurrence of several states and the machinery provision of the said Act 
should be liberally construed though one would wish that the Act was. 
clear or precise which unfortunately the Act is not. I am, therefore, unable 
to accept the contention that the Act does not authorise any enquiry by 
the competent authority to determine the question whether any certificate 
can be given as to whether a particular land within the urban agglomer- 
ation is entitled to be excluded because it was or is mainly used for 
agriculture. 


19. The next contention, therefore, that requires consideration is, 
whether the authority in question has determined this question in proper 
light. The land in question fulfils the requirements of Explanation B of S. 
2(0) of the said Act. It is also not hit by the proviso to Explanation 
B of S. 2(0) of the Act nor does it come within the explanation 
(C) of S. 2(0) of the Act. Therefore, the main and material question 
that falls for consideration is whether at the time of the introduction 
of the Bill in the Parliament the land was used mainly for the pur- 
pose of agriculture. This Act came into effect onthe 17th of Febru- 
ary 1976 though certain transactions prior to that date have also 
come within the mischief of the said Act and the Bill was introduced 
in the Parliament on 28th January, 1976. Therefore, an important 
requirement for the land being considered to be agricultural land has 
been fulfilled. But in the enquiry which was conducted in April, 1978 
the respondent No. 2 has observed that on the local enquiry on the 
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spot it was found that the plots are ,‘presently not being used for the 

purpose of agriculture. But he notes that there are traces of paddy ' 
cultivation in the plots He also notes that he has talked with two 

persons who had informed him that paddy was‘ cultivated upto the 

year 1976. The respondent No. 2 does not reject that version. He 

has further noted that there was some dispute in May 1977 between’ 
the petitioner and some club of the locality who tried to make the 
plots a play ground. But there is no evidence that the plots in question 
were used as play ground. As I have mentioned before it is not necessary 

to determine whether in 1978 the plots are used mainly for agriculture 
or not but. whether on the date of introduction of the Bill or the date of the’ 
coming into operation of the Act the plots were used mainly for agricu- 

Iture is the vital question. Now on that there is conclusive evidence that 

the plots were used mainly for agriculture because there was evidence of’ 
paddy cultivation and there is no evidence that the plots were used for 
other purpose, of course there is no evidence that subsequently even the 

plots were used for any other purposes even upto 1978 April or May when 

the enquiry was held. Therefore, on the evidence on record the irrestible 
conclusion is that the plots in question were mainy used for agriculture, 
and as such entitled to exclusion from the purview of urban land under 
the Act. The concept of the user for agricultural purposes is not new 

for the purpose of the said Act as the concept appears in numerous fiscal 

statute. In determining whether a land is agricultural land the present’ 
criterion and not the potentiality of the land is material. Ifaland is origi- 
nally used for the puroses of agriculture or purposes subservient to or allied 

to agriculture it conld be said to be used for agricultural purposes. The 

fact thata land is left fallow at say a particular year or a particular period’ 
owing to certain adverse seasonal condition or to some other reason would 

not make the land which is used for agricultural purposes not agricultural: 
land. See in this connection the observations of the Supreme Court in 

the case of I. T. Commr. v. Benoy Kumar, AIR 1957 SC page 768 and’ 
the observations of the Division Bench of the Andhra Pradesh High' 
Court in the case of © Meenakshamma v. Commr. of W.T. AIR 1967 AP- 

page 198. In that view of the matter as the enquiry report was 

on an errpneous basisand the permission was refused on misdirection) 

of law, in my opinion, the order of the respondent No. 1 the enquiry: 

report of the respondent No. 2and the direction of the respondent No.’ 
1 upon the registering authorities are erroneous. i 

20. It was, however, contended that there was an alternative remedy 
by virtue of S 33 of said Act and under Article 226 as amended. — 

21. The impugned orders are illegal and have resulted in substantial 
injury to the petitioner and have been passed in violation ofthe provisions 
of the said Act. When the petition was entertained there was substantial 
and arguable point, that the orders were beyond the scope of the Act, 
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‘involved, which I have not been able to accept bécause of -the reasons 
mentioned before. Appeal in such circumstances as contemplated by S. 33 
of the said Act would not have provided any remedy for redress of the 
injury suffered in this case. 

_ 22. Jx that view of the matter 1 would make the rule absolute in 
terms of prayers (a), (b) & (c) of the petition if the document is otherwise 
registrable. Inthe facts and -the circumstances of this case, however, 
there will be no order as to costs. ` 


K. M. G. 


[ SPECIAL JURISDICTION (INCOME-TAX} ] 
Before Mr. Justice Samarendra Chandra Deb and 
Mr. Justice Sudhindra Mohan Guha 


Messrs. Agarwal Hardware Works (P) Ltd. Jes ...Applicant . 
Versus 
Commissioner of Income Tax, West Bengal .. Respondent* 


Revenue or Capital Expenditure: Payments made by the assessee 
for the rights granted and technical assistance offered to the assessee by 
the foreign company — Whether allowable as revenue expenditure. 

The assessee, a private Limited company carries on business of 
manufacture and sale inter, alia of mild steel rods and bars used in 
reinforced concrete construction or structures. The assessee entered 
into an agreement with Messrs. Tor-Isteg Steel Corporation of 
Luxembourg. In terms of the said Agreement the assessee was required 
‘to pay a specified sum in consideration of rights granted and technical 
assistance offered to the assessee by the foreign company. The Income 
Tax Officer disallowed: ‘the assessee’s claim. The Appellate Asstt.. Com- 
„missioner allowed the claim whereas the Tribunal rejected the claim on 
the ground that the said expenditure was a capital in nature. On a 
reference at the;instance of the assessee : 

HELD: The agreement in question has to be read as a whole fn 
order to see whether by incurring expenditure the assessee has acquired 
mere licensce to use the patents, technical knowledge and the trade mark 
for the purpose of producing profits in the conduct of its business or whe- 
‘ ther ‘the assessée has acquired an asset or advantage of enduring benefit 
of its business. 

In_ the instant case where foreign company is the owner of the patents, 
technical-know-how and the trade mark such assets are trading assets 
and the assessee is merely entitled to use the said assets in terms of the 
agreement as the licensee. 

An expenditure incurred for acquiring a mere benefit is not a capital 


*Income-Tax Reference No. 452 of 1974. 
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expenditure and on no commercial or legal principles it can.be said that 
by payment of the amount in question the assessee has acquired or 
brought into existence assets or enduring benefits of its business. 
Cases referred to :— 
(I) Paterson Engineering Ltd., v. Duff, 25 TC 43 
(2) British Borneo Petroleum Syndicate Lid. v. Cropper, 45 TC 201 
. (3) Ananta Ram Khem Chand v. C. I.T., Punjab, 5 IFR 511. 
(4) Constantinesco y. Rex, 11 TC 730 
(5) Handley Page v. Butterworth, 19 TC. 326 
(6) Evana Medical Supplies Ltd. v. Moriarty, 37 ITR 540 
(7) Jeffrey v. Rolls-Royce Ltd.. 40 TC 443 
(8) Musker v. English Electric Co. Ltd. 41 TC 556 
(9) Wolf-Electric Tools Ltd. v. Wilson, 45 TC 326 
(10) C.I. T., Bombay-City-] v. Ciba of India Ltd., 69 ITR 692 
(11) Atherton v. British Insulated and Helsby Cables Ltd., 10 TC 155 
(12) John Smith y. Moore (H. M. Inspector of faxes); 12 TC 266 
at P. 282 
(13) Assam Bengal Cement Co. Ltd. v. C.I. T., West Bengal, 27 
ITR 34 
(14) C.I, T. (Central) Calcutta v. Assam Oil Co. Ltd., 107 ITR 261: 
(15) Commissioner of Inland Revenue y. British Salaa Aero Engines 
Ltd., 22 TC 29 ' 
(16) Pingle Industries Ltd. v. C. 1. T., Hyderabad, 40 ITR 67 
(17) Abdul Kayoon v. C. I.T., 44 ITR 689 
(18) Moolchand Suganchand v. C. I. T. 86 ITR 647 
(19) Goten Lime Syndicate v. C. I. T., 59 ITR 718 
(20) C.T. T. (Central), Calcutta v. Hindusthan General Eleetric Corpn. 
Ltd., 81 ITR 243 
(21) C.I. T., v. Lucas- T. V. Ltd. (No. 1), 110 ITR 338 
(22) Addl. C. 1. T., Madras-II and Anr. v. Southern Structural Ltd., 
110 ITR 890 
(23) C.I. T., Madras-II v. I. A. E. C. (Pumps) Ltd., 110 ITR 353 
{24) Mysore Kirloskar Ltd., v. C. 1. T., Mysore, 67 ITR 23 
(25) Hylam Ltd., y. C. 1. T., A. P., 87 ITR 310 
(26) C.I. T., v. Devidas Vithaldas, 68 ITR 388 
(27) Devidas Vithaldas v. C. I. T., 84 ITR 277 
(28) ACC. Vickers Babcock Ltd. vy. C.1. T., Bombay City-II, 103 
ITR 321 at p. 336 
(29) C.I. T., West Bengal-I v. Associated Electrical Industries (India) 
Pyt. Ltd., 101 ITR 844 
(30) Setabgunj Sugar Mills Ltd. v. C. I. T., Calcutta, 41 ITR 274 at 
Page 277 
(31) Commissioner of Income Tax, Madras v. Prithvi Insurance Co. 
` Ltd., 63 ITR 632 
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(32) Produce Exchange Corporation Ltd. v, Commissioner of Income 
Tax (Central) Calcutta, TTYTR 739 
(33) The Standard Refinery & Distilleries Ltd. v. Commisstoner of 
Income tax, Calcutta, 79 ITR 589 
` (34) Scales v. George Tnomson & Company, Limited, 13 TC 83 
' at page 89 f 
(35) Fenner Woodroffe & Co. Ltd: y. C. I. T., 102 ITR 665 
(36) C.I. T., West Bengal-IIT v. Indian Oxygen Ltd., 112 ITR 1024 
'R. N. Bajoria, Sanlo) Bhattacharjee and Niladri 
Bhattacharjee das se for the Applicant 
` Ajit Sengupta and B. K. ‘Naha Saree .. for the Respondent 
The judgment of the Court was as follows :— 
Deb, J.: This Reference under section 256(1) of the Income-tax 
Act, 1961 arises out of the assessment proceedings for the assessment year 
. 1968-69. 
2. The assessee is a private limited company. It carries on busi- 
ness of manufacture and sale, inrer alia, of mild steel rods and Bars used 


in reinforced concrete constructions or structures. 

The assessee and M/s. Tor-Isteg Steel Corporations of Luxem- 
bourg (hereinafter referred to as the foreign company) entered into an 
agreement dated February 15, 1967. In this agreement the assessee has 
_ been described as the “Licensee” and the foreign company as “Tor-Isteg”. 
‘It reads, inter alia, as follows :— 
Art, 1 

Tor-Isteg grants to the Licensee a full license to use the following 
patents registered in Luxembourg relating to high tensile steel wires and/or 
bars known as ‘Ribbed Tor steel for reinforced concrete constuctions : 

Art. 2 

During the period of this Agreement : 

(a) Tor-Isteg and the Licensee shall make available to each other all 
information in their respective possession relating to the working of and 
improvements to each of the patents ; 

(b) Should the Licensee or any of his employees, or any one else 
acting ‘under any sub-license granted by him with the written consent of Tor- 
Isteg make any improvement or addition to or discovery in respect of any 
of the patents, then the Licensee will make a complete disclosure thereof, 
immediately that fact which comes to the notice of the Licensee, to Tor-Isteg 
who will enjoy the full benefit thereof without any consideration therefor 
and utilise the improvement in any manner deemed fit by Tor-Isteg. 

Art, 3 

(1) Tor-Isteg shall supply and disclose all technical, engineering 
and manufacturing, information, including specifications, drawings etc, 
(which may be in its possesion) to the Licensee as miay be reasonably 
required by the Licensee in order to use the patents to the best advantage. 


-a 
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(2) “Torisi to this end will make aválabiė to the. Licenses “the 
“service of one or more European exparts to assist in the production stage 
(rollin g twisting etc). 

« (3) - Tor-Isteg shall at its own cost do everything necessary to keep 
Seach of the patents in force and to obtain such extensions thereof from 
time to time as it can legally obtain. 

Art. 5 - 
The licensee will use his best endeavours to exploit the patents to 
the maximum advantage. In this connection : 
.. , (d). the Licensee shall fully endeavour to its utmost to promote: the 
utilisation’ of Ribbed-Tor-steel. 
Art. 6 
(a) In çonsideration of the rights granted and technical assistąnce 
Offered to the Licensee in terms of this Agreement the Licensee shall pay 
Tor-Isteg a royalty and technical fee calculated as follows on an ‘annual 
bassis of production : -- 
1. Rupées nine per ton for the first 50, 000 tons of Ribbed Tor- 
steel under the terms of this agreement ; 
2. Rupees seven per ton for. epi over 50,000 tons. 
Art- 8 
(a) This Agreement shall continue for as long as any of the’ 
patents or any renewals thereof remain in force, and/or the Licensee uses i 
the trade mark RIBBED TORSTEEL or any other registered trade mark of 
Tor-Isteg. , ; 
(c) Tor-Isteg shall have the right to terminate, thiş agréement if from 
Ist January 1968 the Licensee has not produced at least 5000 tons ‘of 
Ribbed Tor-Steel during any calendar year except for reasons beyond 
their control. 
-Art. 9 
This agreement shall automatically be terminated if any of the parties 
commits'a breach of its ‘obligations under this Agreement and shall not 
_have remedied that breach within one month after receipt of notice from 
‘the other party requiring it to remedy that breach. 
` Art. 10 l 
All steel produced under the terms of this Agreement shall be =. 
under the trade mark “RIBBED TORSTEEL”. Tor-Isteg convenants s that 
the Licensee shall be entitled to use the said tarde mark. 
Art. I] 

If the ‘patents cease to be in force in the Union of India, the Licensee 
will continue the use of the registered trade mark mentioned in Art. 10 
-and obtain the same services from Tor-Isteg mentioned in ‘Art. 3 
against payment of a fee of 50% of those mentioned in -Art. 6 the 
repatriable amount ‘mentioned therein being reduced scored by 
50%. : ; 5 : - . ek 


’ 


t 
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‘Art. 13` 

Tor-Isteg reserves the right to grant license for the production of 
Ribbed Tor-steel in the Union of India to one or more prospective firms 
other than the Licensee if and when Tor-Isteg considers it necessary in the 
interest of better utilisation of its patents.” 

3. In the relevant previous year the assessee paid Rs. 18,825/- to 
the foreign company under Article 6(a) of the agreement. The Income- 
tax Officer has disallowed the assessee’s claim namely that this expenditure 
is allowable as a revenue expenditure. The Appellate Assistant Commiss- 
ioner hás allowed the claim but the Tribunal has rejected it. 

4. Iwill-now state the relevant facts found by the Tribunal. The 
foreign company has granted similar licences to five other Indian parties. 
“Ribbed Tor-steel” is a new variety of twisted mild steel rod used in, 
reinforced concrete constructions or structures. The assessee has not 
installed any new machinery for the purposes of manufacturing “Ribbed 
Tor-steel”. It has manufactured those goods with the help of its existing 
machinery. And that this agreement was entered into by the assessee with 
a view to manufacture this new variety of goods. 

5. In view of its aforesaid findings, the Tribunal held that the 
assessee has acquired an asset or an advantage of an enduring nature in 
the sense that it enabled the assessee to start a new line of business and 
therefore the aforesaid payment was not a revenue but a capital expenditure 
and was not‘an admissible deduction. 

6. The assessee then madean application under section 256(1) of 
the Act by formulating four questions. The Tribunal disallowed question 
l and after consolidating the remaining questions referred the same to 
this Court in the following terms : 


“Whether, on the facts and inthe circumstances of the case and 
on a proper construction of the agreement between the assessee Com- 
pany and Tor-Isteg Steel Corporation, the Tribunal is justified in hold- 
ing that the sum, of Rs. 18,825/- paid by the assessee Company to the 
said foreign Company by way of royalty and ‘technical fee in terms of 
Article 6(a) of the agreement is not revenue expenditure but capital 
expenditure and is, therefore, not an admissible deduction ?” 

7. Asin our opinion the question should be answered in the nega- 
‘tive, I would like to dispose of the cases cited at the Bar for convenience 
. before dealing with the arguments of Mr. Ajit Sengupta, learned counsel 
for the revenue. 

8. The case of (1) Paterson Engineering Lid. v. Duff, 25 T.C. 43, deals 
with the express prohibitions under the Income-tax Act, 1918 of England 
and the case of (2) British.Borneo Peiroleum Syndicate Lid. v. Cropper, 45 
T.C. 201, deals with a royalty agreement which was appropriated as a 

capital asset.. These ‘cases therefore do not assit the revenue. | 
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9. It is unnecessary for us to discuss the cases of (3) Ananta Ram Khem 
Chand v. Commissioner of Income. tax, Punjab, 5 ITR 511, (4) Constantinesco 
y. Rex, 11 TC 730, (5) Handley Page v. Butterworth, 19 TC 328, (6) Evans 
Medical Supplies Ltd v. Moriarty, 37 ITR 540, (T) Jeffrey v. Holls Royce 
Lid, 40 TC 443 (8) Musker v. English Electric Co, Ltd., 41 TC 556, & (9) 
W olf-Electric Tools Ltd. v. Wilson, 45 TC 326, as these cases are on receipts 
and not on expenditure and the Supreme Court has considered some of 
these case in (10) Commissioner of Income-tax, Bombay City-I, V. Ciba 
of India Ltd,, 69 ITR 692. and at page 700 of the report says this : 


“The nature of a receipt as capital or revenue is not always deter- 
minative of the nature of the outgoing in the hands of the person who 
pays it,” 

Similarly, no useful purpose will be served in discussing the guide lines 
stated in (11) Atherton v. British Insulated and Helsby Cables Ltd., 10 TC 
155 at page 192 of the report, and in (12) John Smith v. Moore (H.M. 
Inspector of taxes) 12 TC 266 at page 282 of the report, as the Supreme 
Court has already discussed them in (13) Assam Bengal Cement Co. Lid. 
v. Commissioner of Income-tax, West Bengal, 27 ITR 34. : 

10. The cases of (14) Commissioner of Income-tax (Central) Calcutta 
v. Assam Oil Go. Ltd. 107 ITR 261, (15) Commissioner of Inland Revenue 
v. British Salmson Aero Engines Ltd., 22 TC 29, (16) Pingle Industries 
Lid. v Commissioner of Income-tax, Hydrabad, 40 ITR 67. (17) Abdul 
Kayoon v. Commissioner of Income-tax, 44 ITR 689, and (18) Moolchand 
Suganchand v. Commissioner of Income-tax, 86 ITR 647, were decided on 
the terms of the respective leases and the agreement which are totally 
different from the terms of the agreement before us. 

11. Therefore the aforesaid cases have no application to the facts 
and circumstances of the case before us and, apart from it, in (19) Goten 
Lime Syndicate v. Commissioner of Income-tax, 59 ITR 718, the Supreme 
Court said that each case has to be decided on its own facts and on the 
legal principles applicable to it. Further, at page 727 of the report, the 
Supreme Court also says this :— 

“Tt is not the law that, in every case, if an enduring advantage 
is obtained, the expenditure for securing it must be treated as capital 
expenditure.” 

12. A Division Bench of this Court has followed the above extract 
in (20) Commissioner of Income-tax (Central), Calcutta v. Hindusthan 
General Electrical Corporation Ltd, 81 ITR 243. In this case the assessee 
was a manufacturer of electrical motors. It entered into a collaboration 
agreement for the purpose of manufacturing electrical motors of “Simplex 

_ design” which the assessee was not hit here manufacturing. Therefore it 
was a new variety of goods of an allied nature which the assessee manufact- 
ured under that collaboration agreement. And by following the ciba case, 
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(supra), it was held that the assessee did not acquire any asset or any 
enduring benefit for its business and that the amount paid by the assessee 
for technical information etc. was a revenue expenditure. 

13. It may now be noted here that the Income-tax Officer in reje- 
cting the claim of the assessee has followed the Mysore Kirloskar case, 
(infra), which was decided before the Ciba case was decided by the Supr- 
eme Court. Whereas, the Appellate Assistant Commissioner in allowing 
the claim of the assessee has followed the Ciba case and the Hindusthan 
General Electrical Corporation case, (supra). According to the Tribunal 
the facts of this case and the facts of Hylam case, (infra), are the same. 
Therefore by following the Hylam case the Tribunal has disallowed the 
assessee’s claim. i 

14. The Madras High Court in (21) Commissioner of Income-tax vV. 
Lucas T.V. Ltd. (No. 1), 110 ITR 338, and in (22) Additional Commissioner 
of income-tax, Madras-II and Anr. v. Southern Structural Ltd., 110 ITR 
890, by following the Ciba case has held that the respective assessees did 
not acquire any asset or enduring benefit for their business and the amounts 
paid by them under the agreements were revenue expenditure. 

15. In (23) Commissioner of Income-tax. Madras II ~v. LA. E.C,. 
(Pumps) Ltd., 110 ITR 353, the Madras High Court distinguished the 
` case of (24) Mysore Kirloskar Ltd. v. Commissioner of Income-tax, .Mysore, 
67 ITR 23, and by following the Ciba case held that the assessee acquired a 
mere licence to use the patents, designs and the technical knowledge under 
the collaboration agreement and the entire amount paid by the assessee as 
licence fee was allowable as a revenue expenditure. i 

16. In Mysore Kirlosker case, (supra) it was held that the initial 
and lumpsum payment under the first limb of clause 12(i) of the colla- 
boration agreement for supply of technical know-how for manufacturing 
two types of new machines was a capital expenditure. As the agree- 
ment did not provide for the return of the technical know-how, it was 
held that the assessee was entitled to use the technical knowledge even 
after the termination of that agreement and that the said “knowledge was 
acquired for manufacturing new types of machines, i, e., to bring into 
existence new business”. 

17. The terms of that agreement are not fully set out in the 
judgment. It is not a case on sale or assignment of or any licence to use 
any registered patent, design or trade mark. It relates to the use of 
technical know-how for 15 years provided the terms of that agreement 
were carried out by the assessee. Further, the amount payable under the 
first limb of clause 12(i) of that agreement was an initial, predetermined 
and lumpsum amount and that the said expenditure was to be made “not 
only once and for all” but was also not related to the anuual turnover 
of the assessee’s business. 

18. Therefore, the Mysore Kirlosker case was decided on different 
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facts. But we will again come back to it as it was followed by the Andhra 
Pradesh High Court in (25) Hylem Ltd. v. Commissioner of Income-tax. 
A. P. 87 ITR 310, in which the assessee was a manufacturer of copper 
laminates. Under the first collaboration agreement the English company. 
granted to the assessee a non- -assignable licence to use its registered patents 
to manufacture an allied product namely copper-clad laminates. Under 
that agreement royalty payable by the assessee to the English company 

- was based on a certain percentage of the annual turnover of the assessee 
subject to a ceiling of £ 5000. The second agreement relates to supply `of 
technical knowledge for manufacturing those goods for which the consul- 
tancy fee payable by the assessee was based ona certain percentage of the 
net annual sales of the products during the term of that agreement which 
did not provide for the return of the technical information etc. after its 
termination. It was held that the amounts paid as royalty and consul- 
tancy fee were capital expenditure. 

19. Several grounds were.given for the aforesaid conclusion. The 
first ground proceeds on the basis that the assessee had acquired the 
business in patents of the English company in India and that the English 
company had parted away with its capital assets namely the patents and 
the technical knowledge for ever in-favour of the assessee and that the 
assessee had acquired those assets or enduring benefits for its new business. 
In other words, the first ground is based on an outright transfer of the 
businesss including the patents and the technical know-how by the English 
company in favour of the assessee. 

` 20. But with due respect we are unable to agree with it. By read- 
ing the terms of the agreement set out in that judgment it appears to us 
that the English company did not transfer the said business to the assessee 
and that the English company granted a mere licence to the assessee to use 
the patents and the technical knowledge for manufacturing those goods. 
Further, both the amounts payable under the agreements were solely related _ 
to the annual turnover of the assessee and were not predetermined amounts 
and were not even related to any capital value of any asset. 

` 21. Furthermore, the case of the (26) Commissioner of Income-tax 
v. Devidas Vithaldas, 68 ITR 383, which was followed in Hylem case has 
been reversed by the Supreme Court and its judgment is reported in (27) 
Devidas Vithaldas v. Commissioner of Income-tax, 84 ITR 277. 

22. The second ground in Hylem case is based on the fact that 
the second agreement did not provide for the return of the technical infor- 
mation etc. after the termination of that agreement and therefore it was 
held that the assessee company was entitled to use the technical know-how 
after the end of the period of the agreement. But with due respect we are 
unable to agree with it for the reasons stated later on. 

23. Then by following the Mysore Kirloskar case it was held that the 
special knowledge relating to the patented processes was not in respect of 
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any product which Hylem company was manufacturing “but it related to 
a new product” and “although allied in nature of the products that were 
being manufactured” by Hylem company, it was an “acquisition of an 
advantage or an asset for the extension” of its business. The Ciba case 
was distinguished on several grounds and one of them was that the techni- 
cal know-how in Ciba case was with regard to the same products which 
Ciba of India was already manufacturing, whereas in Hylem case, “the 
special knowledge relates to a new product which Hylem company” was 
not hitherto manufacturing.” : 

24. But in (28) ACC-Vickers Babcock Ltd. v. Commissioner of 
Income-tax, Bombay City-II, 103 ITR 321 at page 336 of the report, the 
Bomby High Court did not agree with the aforesaid distinction and rightly 

pointed out that the technical know-how also extended to new products which 
Ciba of India was to manufacture after the agreement came into operation. 

25. In Ciba case, after construing the agreement, the Supreme 
Court held that the Swiss company has neither assigned its rights under the 
patents or trade marks to the assessee nor has made any attempt to part 
with the technical knowledge absolutely in favour of the assessee. 

26. The Supreme Court also held that the assessee was a mere licensee 
for a limited period of the Swiss company with the right to use the patents 
and trade marks of that company and that under the agreement the assessee 
acquired a mere right to receive the technical information etc. for the 
purpose of carrying on its business as a mnufacturer and dealer of pharma- 
ceutical product for a limited period and that the Swiss company did not 
part with any assets of its business by making the technical knowledge 
available to the assessee. : 

27, The Supreme Court further held that even for the period of the 
agreement the assessee was not entitled exclusively to use the patents and 
trade marks of the Swiss company and that although the licence was for a 
period of five years, it was liable to be terminated in certain eventualities 
even before the expiry of the period. 

28. The Supreme Court also held that the object of that agreement 
was to obtain the benefit of the technical assistance for running the business 
of the assessee and that the licence granted to the assessee was subject to the 
rights actually granted or which might be granted after the date of the agre- 
ement to other persons by the Swiss company. It was also held that the 
assessee was expressly prohibited from divulging confidential information 
to third parties without the consent of the Swiss company. 

29. In view of the aforesaid facts emerging from the said agreement 
and that the stipulated payment was recurrent and dependant upon the 
sale and that too only for the period of the agreement, the Supreme Court 

held that the assessee did not acquire any asset or an enduring benefit for 
its business and that the amount paid by the assesses under that agreement 
to the Swiss company was a revenue expenditure. 
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30. It may now be noted here that Ciba of India was incorporated 
on December 13, 1947 as a subsidiary company of the Swiss company. On 
December 17, 1947 the agreement was entered into between Ciba of India 
and the Swiss company and thereafter on January 1, 1948 the pharmaceu- 
tical section of the Swiss company was taken over by Ciba of India and 
then it went into production. 

31. Therefore those products, as rightly pointed out by their lord- 
ships of the Bombay High Court, were new products so far as Ciba of 
India was concerned and yet the Supreme Court did not even think it fit 
to take that factor into account for determining the said issue. Simi- 
lary, in Hindustan General Electric Corporation Ltd. case, (Supra), although 
the product was a new product, the Division Bench of this Court did not 
find it necessary to take it into consideration for deciding the same ques- 
tion. Therefore, a new product of an allied nature cannot be regarded as a 
decisive factor. 

32. In (29) Commissioner of Income-tax, West Bengal-1, v. Asso- 
ciated Electrical Industries (India) Pyt. Ltd., 101 ITR 844, the assessee 
was a manufacturer of electrical motors. It entered into a ‘collaboration 
agreement: No new machinery was installed by the assessee for the pur- 
pose of manufacturing the electrical motors for which the design was 
obtained and the manufacture was done with the help of the existing 
machinery. New types of electrical motors were manufactured and, there- 
fore, Hylem case, (Supra), was cited. But without saying anything on that 
case it was held by a Division Bench of this Court that the amount paid by 
the assessee to the foreign collaborator under that agreement was a revenue 
expenditure with a finding that those motors were mere improvements oven 
the earlier motors manufactured by the assessee. 

33. In our opinion the question as to whether an assessee is carry- 
ing on the same business or has started a new line of business by adding 
a new product of an allied nature isa mixed question of law and fact. In 
(30) Setabganj Sugar Mills Lid. v. Commissioner of Inceme-tax, Calcutta, 
41 ITR 274 at page 277 of the report, the Supreme Court says: “The 
question whether, on the application of the settled tests, different ventures 
carried on by an individual ora company form the same business is a 
mixed question of law and fact”. 

34. The Supreme Court has also laid down certain guidelines to 
determine that question not only in the aforesaid case but also in the cases 
of (31) Commissioner of Income-tax, Madras v. Prithvi Insurance Co. Ltd., 
63 ITR 632, (32) Produce Exchange Corporation Ltd. vy. Commisstoner of 
Income-tax, (Centrai), Calcutta, 77 ITR 739, and (33) The Standard 
Refinery & Dtstilleries Ltd. yv. Commissioner of Income-tax, Calcutta, 79 
ITR 589. Those guidelines or tests are too well known to be reiterated 
here. And yet they were overlooked in, Mysore Kirloskar case and in 


Aylem case. 
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35. An assesseee may carry ona number of different ventures but 
merely on that ground it cannot be said that he is carrying on different 
businesses. Similarly, a mere inclusion of a new type of goods of an allied 
nature in his exisiting business cannot automatically lead to a conclusion 
that he has started a new line of business or has extended his existing 
business. Take the case of a shop-keeper: he sells khadi dhoties ; then 
he sells khadi sarees too. On this fact alone it cannot even be suggested 
that he has either started a new line of business or has extended his 
business. ` 

36: Further, the collaboration agreements of this nature are normally, 
if not universaly, entered into with a view to manufacture goods. The qua- 
lity of the goods produced by the use of technical know-how must always 
be different from the quality of the goods produced earlier without the aid 
of the technical know-how. In view of the qualitative changes in the goods, 
both the products cannot be the same and in that sense the goods pro- 
duced with the aid of the technical know-how must be a new product. 

37. A simple illustration will make the position clear. The Water- 
man fountain pens manufactured before the Second World War are not 
the same fountain pens manufactured now a days by that company. 
Their quality has completely changed and in that sense they are new 
products. And yet on no commercial principle it can be said that the 
Waterman company by manufacturing new fountain pens by utilising the 
scientific developments and the technical knowledge has either extended 
its business or has started a new line of business. 

38. It is beyond dispute that no one is permitted to use the patents 
or designs without the licence of their owner. Generally speaking, the 
technical know-how for the use of the patents or designs is like a manual 
ora guidebook to manufacture the goods in accordance with the patented 
inventions or the designs. The goods produced earlier must be different 
from the goods produced subsequently by the use of the patents designs 
and the technical know-how. It must be a new product but merely on that 
ground it cannot even be urged that a new line of business has been 
started or an existing business has been extended. 

39. The matter has to be approached on commercial principles 
and the guidelines laid down by the Supreme Court in the aforesaid cases 
which are based on the classical sayings of Mr. Justice Rowlatt in (34) 
Scales v. George Thomson & Company, Limited, 13 TC 83 at page 89 of 
the report, which is too well-known to be cited here. 

40. For all the foregoing reasons and with due respect we are not 
in agreement with the second ground in Mysore Kirloskar case, (supra). 
and the corresponding ground in Hylem case, (supra). 

41. As already stated, it has been held by the Tribunal that the 
facts in Hylem case and the instant case are same becuuse Hylem company 
was already manufacturing copper laminates and started manufacturing 
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copper-clad laminates which was an allied product and the assessee before 
us was already manufacturing twisted mild still rods used in reinforced 
concrete constructions or structures and the “Ribbed torsteel”’ is a twisted 
mild steel rod used in reinforced concrete constructions or structures. In 
other words, the finding of the Tribunal is that ‘Ribbed torsteel” is an 
allied product and that the assessee has manufactured this allied product 
with the help of its existing machinery. Therefore merely because it is a 
new variety of goods, it cannot be said that’ the assessee has starteda new 
line of business. And this disposed of one of the main arguments of 
Sengupta. , 

42. In (35) Fenner Woodroffe & Co. Ltd y. Commissioner of Income- 
tax, 102 ITR 665, the Madras High Court has followed the Mysore Kirlos- 
kar case and the Hylem case, (supra). No patent or trade mark was 
involved in. this case. It was a case of supply of technical know-how and 
the agreement did not provide for return of such knowledge after its ter- 
mination. It was held that the assessee was entitled to use the technical 
Knowledge for ever and has therefore acquired an asset or enduring benefit: 
for its business‘and that the remuneration paid by the agsessee was a 
capital expenditure. 

43. Now, in (36) Commissioner of Income-tax, West Bengal-IlT v. 
Indian Oxygen Ltd, reported in 112 ITR 1024 and also in 1977 Tax. L.R 
504, the collaboration agreement did not provide for the return of any 
information, processes etc. after the termination of the agreement. By 
citing the Fenner W oodroffe Co. case it was argued that the assessee was 
entitled to use the technical know-how after the termination of that agree- 
ment and has therefore acquired an enduring benefit for its business and 
accordingly the amount paid by the assessee for technical know-how was 
a capital expenditure. But speaking for this court I rejected those argu- 
ments. l l e 

44. It may be noted here that there is a typing mistake in my said jud- 
gment which should be read as ‘clause 10(c) in place of ‘clause 10(b)’ of the 
agreement in the Fenner Woodroffe case which was distinguished as then 
advised. Mr. Sengupta submits that we should not differ from’ this case 
‘including the Mysore Kirloskar case and the Hylem case, (supra). But 
we are not impressed by his argument for the reasons already given in 
rejecting the arguments in the Indian Ox) gen case, (supra), and also for the 
reasons given later on. 


45. Almost every commercial transaction is entered into for the 
mutual benefit of both the parties. And yet each case has to be decided 
on its own facts and the legal principles involved in it. Further, the 
aim and object of the expenditure would determine its character namely 
whether it is a capital or a revenue expenditure as said by the Supreme 
Cou't in the case of Assam Bengal Cement Co. Ltd., (supra). 
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46. The matter has to be looked at from the commercial point of 
view and the agreement before us has to be réad: as a whole in order 
to see whether by incurring the expenditure under Article 6(a) of the 
agreement the assessee has acquired a mere licence to use the patents, 
technical knowledge and the trade mark for the purpose of producing profits 
in the conduct of its business or whether the assessee has acquired an 
asset or an advantage for the enduring benefit of its business. If 
falls within the first category, the payment must be regarded as a 
revenue expenditure. If, on the ‘other hand, it falls within the last 
category, the expenditure may be regarded asa capital lay out in the 
absence of any special circumstances. 

47. The Central Board of Direct Taxes has also taken the same 
view in Circular No. 21 of 1969 dated July 1969, after the Ciba case 
(supra), was decided by the Supreme Court. It may also be noted 
here that the aforesaid Circular does not even say anything about any 
new variety of an allied product manufactured under any collaboration 
agreement and that the Tribunal has overlooked this Circular in the same 
way it was overlooKéd in the Hy/em case and in the Fenner Woodroffe 
case. ‘ 

48. Now Mr. Sengupta argues that Rs. 18,825/- paid by the 
assessce to the foreign company under Article 6(a) of the agreement is 
a capital receipt in the hands of the foreign company and therefore this 
expenditure is not a revenue expenditure in the hands of the assessee and 
accordingly the source or manner of this payment is of little consequence. 

49. In view of the first sentence of Article 12 and the provisions of 
Articles 2(b), 5(d), 8(a) and 11 of the agreement which is for an 
indefinite period and does not provide for the return of the technical 
knowledge after the termination of the agreement, he argues that the 
assessee is entitled to use the patents, trade mark and the technical know- 

` ledge for an indefinite period and has thereby brought into existence 
these assets or advantages for the enduring benefit of its trade by incurring 
this expenditure and has also become the owner of these assets and 
therefore this amount paid by the assessee to the foreign company under 
Article 6(a) of the agreement is a capital expenditure. 

50. Mr. Sengupta further argues that the exploitation of the 
patents and the technical knowledge cannot help the assessee in running 
its business carried on by it before entering into this agreement and there- 
fore the expenditure incurred by the assessee under this Article has not 
been incurred for running its business or working it with a view to 
produce profits but has been incurred with a view to acquire a right to 
produce and sell these goods and therefore it should be held that this 
expenditure is not a revenue expenditure. i 

51. But we are not impressed by his arguments. The nature of 
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this ‘receipt in the hands of the foreign company is not a relevant consider- 
ation. That apart, this amount cannot be regarded as a capital receipt 
in its hands for the reason stated in the next paragraph. Further, the 
amount payable under Article 6(a) if not an initial or a lumpsum or a 
predetermined amount and it is not to be paid “once and for ali”. 
Therefore its source or mode of payment cannot be ignored by us. 

52. To us it appears that the patents, the technical knowledge for 
the use of these patents and the trade mark are the trading assets of the 
foreign company. The foreign company has not sold or assigned 
these assets to or in favour of the assessee. It has not Parted away 
with these assets for ever in favour of the assessee. The foreign company 
has not wound up its business in India. It has kept these assets for using 
them as its stocks-in-trade under Article 13 of the agreement and has also 
granted similar licences to five other Indian parties. Therefore this 
amount cannot be regarded as a capital receipt in the hands of the foreign 
company. 

53. Theassessee has not acquired any capital asset under this 
agreement. The foreign company has granted a mere licence to the 
assessee to use the patents and the trade mark under Articles 1 and 10 of 
the agreement. The technical information etc. to be supplied to the asse- 
ssee under Article 3 of the agreement is like a manual or a guide-book 
for using these patents. The assessce has acquired a mere non-exclusive 
licence to use these assets belonging to the foreign company during the 
period of the agreement. Further, the agreement does not provide that 
the‘assessee shall be entitled to use the patents, technical knowledge and 
the trade mark after the termination of the agreement therefore the assessee 
has no right to use them after the termination of the agreement. 

54, Theassessee has no power to grant sub-licence without the 
consent of the foreign company under Article 2(b) of the agreement. The 
foreign company has retained its proprietory rights and the interests in 
these assets and therefore without its consent the assessee cannot divulge 
the secrets of the technical knowledge to others. 

55. The benefit of any improvement or additional discovery rela- 
ting to the patents shall be enjoyed by the foreign company under Article 
2(b) of the agreement without making any payment and the foreign 
company will be entitled to use them in any manner it may deem it. 
Under Article 4 the foreign company is to do everything to keep the 
patents in force and to obtain extensions thereof at its own costs. These 
two ‘Articles read together along with the other relevant Articles conclu- 
sively show that the assessee has not become the owner of the patents or 
the technical knowledge and, as already stated, the technical knowledge 
here is like a manual or a guide-book for using the patents. 

56. The agreement not being for any fixe period can be termina- 
ted by either party at any time by giving a reasonable notice on the other 
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party. Further, Article 9 provides for an automatic termination of the 
agreement. Moreover, Article 8(b) overrides Article 8 (a) of the agree- 
ment, because under Article 8(b) the foreign company is entitled to 
terminate the agreement if the assessee does not-produce at least 5000 tons 
of these goods during any calendar year except for the redsons beyond 
its control. In view of this right of the foreign company under Article 
8(b) it cannot be said that the assessee has become the owner of these 
assets, because, as already stated the assessee has no right to use them 
after the termination of this agreement. 


57. The assessee is not to pay anything for the patents after they 
cease to be in force in India as stated in Article 11 of the agreement. And 
if thereafter the assessee uses the trade mark and obtains the technical 
services and assistance mentioned in sub-articles (2), (3), (4) and (5) of 
Article 3, ithas to pay 50% of the fees mentioned in Article 6(a) as 
stated in Article 11 of the agreement which clearly shows that the payment 
under Article 6(a) is related solely to the use of the patents, the trade ' 
mark and the technical knowledge, services and assistance to be received 
by the assessée from the foreign company. 


58. Article 11 also shows that for the use of the patents, technical 
knowledge and the trade mark as a licensee the assessee is to make an annual 
recurring payment on the basis of the annual production of these goods. 
Further, the opening sentence of Article 12 makes it abundantly clear 
.that the agreement relates only to the production and sale of these goods 
under the patents in India. 


59. The foreign company is the owner of the patents, the technical 
know how and the trade mark and these assets are its trading assets. The 
assessee is merely entitled to use them in terms of the agreement as a 
licensee of the foreign company and that too not exclusivly even during 
the period of the agreement. And the moment the agreement will stand 
terminated the assessee will not be entitled to use them any further. 


60. Under no circumstance the aSsessee can return the technical 
knowledge acquired by it to the foreign company, for it is elementary that 
any konwledge once acquired can never be returned although the printed 
materials from which such knowledge is acquired may be returned. But 

. this technical knowledge, as already stated, cannot be used by the assessee 
after the termination of the agreement, because under the agreement the 
. assessee has not acquired any right to use them after its termination. 


61. Further, to hold that the assessee is entitled to use the technical 
know-how after the termination of the agreement is to make a new contract 
between them by taking away this asset from its owner namely the foreign 
company which is wholly unwarranted by law. Mereover, if the agree- 
ment is killed by its breach or termination, the right to use the technical 
knowledge is also extinguished. 
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62. And it may now be noted here that all the foregoing principles 
were overlooked in Mysore Kirloskar case, in Hylem case and in Fenner 
Woodroffe case. (Supra), And these are only some of the reasons for overru- 
ling the argument of Mr.,Sengupta that we should follow these decisions. 

63. Now the agreement before us isfor an indefinite period. The 
licence granted to the assessee to use the patents, technical knowledge 
and the trade mark is also for an indefinite period and it is terminable at 
any time. Where an advantage or benefit is terminable at any time at the 
volition of either party, it can never be regarded as an enduring advantage 
or benefit in the way a capital asset endures. 

64. Further, Article 6(a) does not provide for payment of any lump- 
sum amount. The expenditure under this Article is not to be made “once 
and forall’. It is also not an initial or a predetermined amount. This 
Article does not also provide for payment of any maximum or minimum 
amount. If more is produced, more is payable. Ifless is produced, less 
is payable. And if nothing is produced, nothing is payable. 

65. In other words, the amount payable under this Article is not only 
an indefinite amount but is also of a recurring nature, and is solely related 
to and based on the annual production of the goods. It is not at all related 
to any fixed or capital sum or the capital value of any asset. This Article 
in our opinion excludes the very idea of a capital lay out. Therefore the 
expenditure under this Article cannot be regarded as a capital expenditure 
under any circumstances. 

66. The question now is whether this expenditure can be regarded 
as revenue expenditure. Article 6(a) is the only Article which provides for 
payment and that too only of two sums namely (i) royalty and (ii) technical 
fee. By the payment of royalty the assessee, as already stated, has not 
acquired any capital asset nor has brought into existence any enduring 
benefit or advantage for its business. And it has paid the technical fee in 
consideration of the technical assistance and services received by it from 
the foreign company. 

67. Further, by reading the agreement read as a whole we are of 
opinion that the aim and object of this expenditure is not to bring into 
existance any asset or enduring advantage or benefit for the assessee’s 
business but to produce profits in the conduct of its business. The assessee 
has acquired a mere non-exclusive licence to use these assets belonging to 
the foreign company and that too is terminable atany moment on a rea- 
sonable notice by either party or by the foreign company in terms of the 
Article already mentioned. 

68. Moreover, an expenditure incurred for acquiring a mere bene- 
fit is not a capital expenditure. And on no commercial or legal principle it 
can be said that by the payment of this amount the assessee has acquired 
or brought into existence an asset or an enduring advantage or benefit for 
its business. The assessee has incurred this expenditure wholly and 
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exclusively for the purposes of its business namely to produce profits in the 
conduct of its business and this expenditure, not being of a capital nature, 
must be regarded as a revenue expenditure. 

69. We accordingly answer the question in the negative and in favour 
of the assessee. 

70. Having regard to the facts and circumstances of the case and 
the valuabie assistance rendered at the Bar, we do not propose to make 
any order as to costs. 

Guha, J. : I agree. 


P. R. 
[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice N. C. Mukherjee 
Decision : ee 26, 1978 
S. N. Guha Roy : £ ate Petitioner 
Versus 
Kanai Lal Paul bs .. Opposite party* 


Calcutta Thika Tenancy Act 1949, secs. 9 and 27 pplication for 
entering on holding—Application under sec. 151 of the Code of Civil 
Procedure before Thika Controller, whether maintainable— Petition, if 
barred by limitation—Whether petition under Art. 227 of the constitu- 
tion of India is maintainable, when sec. 27 of the Act provides for 
appeal. 

Petitioner landlord filed an application under sec. 9 of the Calcutta 
Thika Tenancy Act 1949 for entering on the holding on the ground 
of abandanment by the respondent thika tenant. Thika controller 
granted the applicition. Respondent then filed an application under sec. 
151 of Code of Civil Procedure before the Thika controller for setting 
‘aside the order of entering on the holding. Thika controller allowed 
the application and set aside the previous order. Thereupon, petitioner 
moved the High Court challenging the order of the Thika controller. 
Respondent contended that the application was barred by law of limitation 
and that application under Art 227 of the constitution was not main- 
tainable. Petitioner contended that application under sec. 151 of the 
‘Code of Civil Procedure was not maintainable since the Thika controller 
was not a court and Thika controller’s order was not appealable under 
sec. 27 of the Act. 

HELD: Provisions of sec. 9 of the Calcutta Thika Tenancy Act had 
‘been fully complied with by the petitioner. Petitioner’s application is not 
barred by law of limitation. His application under Art. 227 of the 
Constitution of India is maintainable. There is no period of limitation for 

*C. R. No. 3173 of 1977. 
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application under Art. 227 of the constitution. The order passed by 
the Thika controller under sec. 151 of the Code of Civil Procedure is set 
aside and the order passed by him for entering by the petitioner is restored. 
Rule is made absolute. (para 4) 


Cases referred to :— 
(1) Sujata Mattra v. State of West Bengal & Ors., 1978 Cal. HC 
Notes 831 
(2) Sibani Rani Dutt v. Balai Chandra Datta, 68 CWN 1064 
(3) Mrs. Namita Dhar y. Amalendu act AIR 1977 Cal. 187: 1977 


Cal. HCN 87 
(4) S. N. Guha Roy v. Protima Rani Kundu, 1978 CHN 18 
Ashoke Chandra Guha and Sunit Krishna Dutt S ... for Petitioner 
Nanigopal Sarkar et N ... for Opposite party 


The judgment of the Court was as follows :— 


This Rule arises on an application under S. 115 of the Code of Civil 
Procedure, read with Article 227 of the Constitution of India and is directed 
against the order passed by the learned Munsif, 2nd Court, Sealdah, acting 
as the Thika Controller, allowing an application under S. 151 of the Code of 
Civil Procedure and setting aside the earlier order allowing the landlord to 
re-enter on the ground of abandonment by the thika tenant. In Misc. 
Judicial Case No. 40 of 1975:the petitioner filed an application under S. 9 
of the Calcutta Thika Tenancy Act for entering on the holding on the 
ground that the thika tenant voluntarily abandoned his holding without 
notice to the landlord and without arranging for the payment of his 
rent which fell due. Along with the application necessary notice in the 
prescribed forms was filed. The notice was duly published at the holding and 
after examining the landlord the application was allowed by order dated 
‘Sth July, 1975. On 7th of August, 1975 an application was filed: by the 
thika tenant under S. 151 of the Code of Civil Procedure praying for setting 
aside the ex-parte order dated ¿5th July, 1975. After hearing both the 
parties the application under S. 151 was allowed and the order dated 5th 
July, 1975 was set aside. Being aggtieved, the landlord has come up to 
this Court. 

2. Mr. Nanigopal Sarkar, learned Advocate appearing ọn behalf of 
the opposite party, in the first place, contends that the application is hope- 
lessly barred by limitation and even assuming that the application may be 
treated as one under Article 227 of the Constitution of India, after.the 
amendment of Article 227 such an application challenging an order of the 
Thika Controller does not lie. It is true that on the face of it the applica- 
tion is barred by limitation. But when the petitioner did not file any 
separate application under S. 5, in the application reasons for delay in filing 
the same have been mentioned. Again, on 21st September, 1978 an appli- 
cation was filed under S. 5 of the Limitation Act stating the very same facts 
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which were stated in the original application. If the application be treated 
asone under Article 227 then for filing such an application there is no 
period of limitation. The question is whether such an application is main- 
tainable. Ina very recent decision reported in (1) 1978 CHN 831 Sm. 
Sujata Maitra v. State of West Bengal & ors)., it has been held “there may be 
cases where an appeal from an order of a tribunal or authority is provided 
to a court within the hierarchy of courts, established by statutes, such 
courts exercising appellate power in their turn, subordinate and inferior to 
the High Court, and judgments of such courts may be subject to appeal 
or revision by the High Court. In such cases, the judgments of such 
subordinate courts also are subject to judicial interference under Art. 227 
in appropriate circumstances’. Relying on this decision I am of opinion 
that this application is maintainable. 

3. Mr. Ashoke Chandra Guha, learned Advocate appearing on behalf 
of the petitioner, challenges the order very ‘much on the ground that an 
application under S. 151 of the Code is not maintainable asthe Thika 
Controller is not a court, but a persona designata and that being so, S. 151 
of the Code of Civil Procedure is not applicable to a case pending before 
the Thika Controller. Moreover, any order passed by a Thika Contro- 
ller is appealable under S. 27. of the Act. On that ground also an appli- 
cation under S. 151 for setting aside an order passed by the Thika Contro- 
ller is not maintainable. in support of his contention Mr. Guha relies on a 
decision reported on (2) 68 CWN 1064 (Sibani Rani Dutta v. Balai Chandra 
Dutta & ors.) In this case, it has been laid down that “where the Code 
itself makes an express provision for a particular remedy, the party, who 
does not avail of such remedy, cannot, as a rule, be allowed to resort to 
S. 151, for, to do so would be to defeat the object and utility of 
the Code itself’. In the case before their Lordships an ex parte, order 
allowing an application for setting aside a sale under S. 174(3) of the Bengal 
Tenacy Act was challenged. It was held that the said order is appealable 
and that being so, S. 151 does not lie. In the present case also, as has 
already been stated, the order passed by the Thika Controller under S. 9 
is appealable. Again, the tenant could take steps under sub-s. (3) of S. 9 
of the Act. In the present case nothing has been done and as such Mr. 
Guha contends that application under S. 151 is not maintainable. Mr. Guha 
also relies on a decision reported in (3) AIR 1977 Cal. 187 (1977 CHN 87 
(Mrs. Namita Dhar v. Dr. Amalendu Sen) where myself sitting with B. C. 
Ray, J held that “an appeal lay against a particular order. But instead 
of preferring an appeal an application was filed under Section 151. 
‘That application was rejected. Against the said order no revision lay 
to this Court.” Thus, on a consideration of the facts of the case and 
the legal position I am of opinion that. the application under Article 
227 is maintainable and that being so, there isno question of limita- 
tion. Moreover, the delay in filing the application has been 
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sufficiently explained. Further I find that the application which has been filed 
under S. 151 of the Code before the Thika Controller is not maintainable. 


4. With regard to the merits of the case Mr. Guha contends that 
the proceeding under S. 9. of the Act is a summary proceeding. The 
landlord is only required to show that the tenant abandoned the holding 
without making any arrangement for payment of rent. If these two 
conditions are satisfied, then the landlord may file an application under 
S. 9 after the expiration ofa period of 2 months from the date of . 
voluntary abandonment. Along with the application he was required to 
file notice referred to in sub-s. (2) and subject to the provisions of sub-sec. 
(3) and of S. 10 may enter on the holding and let out the same to 
another tenant or occupy it himself. Itis seen from the record that 
the notices were duly filed in Form no. 1 appended to the rules as provided 
under Rule 6 of the Calcutta Thika Tenancy Rules. The tenant 
examined himself and stated that he came to know about the proceedings 
under S. 9 only when the landlord wrote a letter to his tenant Shri 
Bomkesh Pal demanding payment of rent. Bomkesh stated that the 
letter came on 2. 8. 75. Thereafter, he filed an application. It may be 
mentioned that Bomkesh was a very important witness. But the tenant 
has not examined him. The petitioner, however has examined one 
Swadesh Bala Dey, vegetable vendor who sells vegetable at the goli of 
the house of her landlord, namely, the thika tenant. It is her evidence 
that she did not see any person in 1976 to affix any notice on any door of 
the house. She however states that if any notice was affixed on any door 
it would not have escaped her notice. This evidence is far from con- 
vincing and simply because she did not see the process server affixing the 
notice it cannot be said that the notice was not served. On the other 
hand, the petitioner has examined the process server, who very clearly 
States that on 18.4.75 he served the notice. He proves his report which 
is Ext. A. It is true that there is no signature of any witness on the 
Teport. But the process server states that none agreed to put his 
signature on the report. The petitioner has also examined his rent 
collector who states that on several occasions in 1975 he went to collect 
rent, but he did not find the defendant there. This being the position, 
it cannot be said that the opposite party succeeded in establishing that the 
notice referred to in S. 9 has not been properly published. The tenant, 
if he was aggrieved by the publication of the notice under sub-s. 2, could 
have taken steps under sub-s. (3). Uf it is the case of the tenant that he 
did not know about the publication of the notice then after having come 
to know about the publication of the notice he could challenge the order 
passed by the Thika Controller under S. 9 by preferring an appeal under 
S. 27 0f the Act. Mr. Guha in this connection refers to a decision 
reported in (4) 1978 CHN 181 (S. N. Guha Roy y. Sm. Pratima Rani 
‘Kundu). In this case, it has been held that “S. 9 requires the landlord 
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to file the prescribed notice showing that he intends to treat the 
holding as abandoned. The notice was duly filed and duly published as 
required under S. 9 ‘read with rule 6 of the Rules framed under the Act. 
It is immaterial whether the landlord was aware of the address of the 
thika tenant or not. The section does not require the landlord to pursue 
his tenant and serve a notice upon him as is required in the case of 
service of anotice to quit upona tenant. That being so, if the landlord 
fulfilled the requirement of S. 9, it is enough for his purpose.” Relying 
on this decision in the present case also I find that the provisions of S. 
9 have been fully complied with. Mr. Sarkar, learned advocate appearing 
on behalf of the opposite party contends that in view of the Calcutta 
Thika Tenancy (Stay of Proceeding) Temporary Provisions) Act, 1978 . 
the present proceeding, should be stayed. Section 3 of the Act lays 
down that all applications for ejectment of thika tenants, all appeals 
from orders made on such applications and all proceedings in executions 
of orders for ejectment of thika tenants under the provisions of the 
Calcutta Thika Tenancy Act, 1949 which are pending at the date of 
commencement of this Act or which may be made, preferred or com- 
menced after such date, but before the expiry of this Act, in respect of 
any land whichis a “‘vacant land.’ within the meaning of the Urban 
Land (Ceiling and Regulations) Act, 1976, shall be stayed for the period 
during which this Act isin force. In my opinion, 8.3 of this Act has 
no application to the present case as the present proceeding is not one 
for ejectment of a thika tenant. I therefore find no merits in the appli- 
cation under S. 151. 

5. In the result, the application succeeds and the Rule is made 
absolute. The order passed by the learned Thika Controller under S. 151 
of the Code is set aside and the order passed by the learned Thika 
Controller on 5th July, 1975 is restored. Let the records go down early. 
There will be no order for costs in this Rule. 

K. M. G. 





[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Chandan Kumar Banerjee 
f Decision : May 24, 1978 
Sri Kalidas Mukherjee izi rn i Petitioner 
Versus : 
The State of West Bengal & Ors. oe ... Respondents* 
Constitution of India, Art. 226— Violation of principles of natural 
justice and fundamental rights.—-Due process of law. 


Petitioner is the owner ofa plot of land and the building standing 
*Civil Rule No. 18140 (w) of 1975. 
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thereon in Uttarpara. On November 24, 1975, the sub-assistant Engineer, 
PWD a respondent went to the said plot and verbally directed petitioner 
to demolish the said building and deliver up vacant possession of the 
plot within 96 hours and threatened that in default the said building 
would be demolished by the State Government at the cost of the 
petitioner and possession would be taken forcibly by employees of the 
Government. No notice or order in writing was served on the petitioner 
or shown to him. Ina writ petition, the petitioner challenged the autho- 
rity of the respondents to direct demolition of the building and conten- 
ded thatthe said verbal order or direction was wholly illegal, arbitrary 
and in violation of the principles of natural justice and fundamental 
rights of the petitioner. 

HELD: Respondents cannot direct the petitioner to demolish his 
building'‘and to make over possession to government by an executive fiat 
without taking due process of law, nor can they take possession or 
demolish the property of the petitioner. The Rule is made absolute. 
Respondents are directed not to take any further step for demolition of the 
building except in accordance with law. (Para 5) 

Case referred to :— 

(1) Bishan Das and ors. v. State of Punjab & ors., AIR 1961 SC 1570 
Mrinal Kanti Das 2h oe se for Petitioner 
No one ` ... for Respondents 


The judgment of the Court was as re — 

By this application under Article 226 of the Constitution in the Con- 
stitutional Writ Jurisdiction of this Court the petitioner has challenged the 
authority of the respondents to direct the demolition ofthe building of 
the petitioner on holding No. 263 G.T. Road under the Uttarpara Munici- 
pality. The land whereon or on part whereof the said building stands is 
recorded as Dag No. 1366 under R.S. Khatian No. 1542 in Mouza Uttar- 
para in the name of the petitioner. The building according to the petitio- 
ner was constructed by the grandfather of the petitioner late Rajkissen 
Mukherji of Uttarpara more than 150 years back abutting on the Grand 
Trunk Road. The said building is assessed to Municipal rates and taxes 
by the Uttarpara Municipality and the petitioner is paying the Municipal 
rates and taxes. According to the petitioner there has never been any 
objection with regard to the said building by any one at any time before. 

, 2. On the 24th November, 1975 the Sub-Assistant Engineer, Public 
Works Department, Serampore, the respondent No. 12A, along with seve- 
ral other officers visited the locality of the petitioner including the land 
of the petitioner and directed the petitioner verbally to demolish the stru- 
cture on the said plot and to deliver up vacant possession thereof within 
96 hours and threatened that in default the said structures would be demo- 
lished by State Government at the cost of the petitioner and possession 
would be taken forcibly by the officers men . and employees of the State 
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Government. The petitioner thereafter made representations and enquiries 
at the offices of the Executive Engineer, Public Works Department, Hooghly 
Division, Chinsura and Assistant Engineer, Public Works Department, 
Sub-Divisional Office, Serampore, the respondents No. 8 and 9 respectively, 
against the said verbal instructions of the respondent No. 12A, but the 
petitioner was directed to act according to the verbal directions as given 
by the respondent No. 12A. The further case of the petitioner is that 
on the 25th November, 1975 the petitioner made verbal representations to 
the respondents explaining his case and demanding justice but the res- 
pondents did not pay any heed to his representations. The petitioner 
further states that no notice or order in writing was either served on the 
petitioner or shown to him and there is no proceeding or order passed 
against the petitioner in any proceedings under any Act or provision of law 
directing demolition of the said building of the petitioner. The said verbal 
order or direction of the respondent No. 12A is wholly illegal, arbitrary 
and in violation not only of principles of natural justice but also the fund- 
amental rights of the petitioner. 


3. Inspite of service of the Writ and copy of the petition on the 
respondents no affidavit has been filed by or on behalf of the respondents 
and no one has appeared on behalf of the respondents. Mr. Mrinal Kanti 
Das, learned Advocate for the petitioner has submitted that the order is 
wholly arbitrary, malafide and illegal. There is no written order or any 
proceedings under the law directing the petitioner to demolish his building 
and the said verbal order is not only in violation of the principles of natu- 
ral justice but in gross and blatant violation of the fundamental rights of 
the petitioner and right to property of the petitioner is sought to be taken 
away by an executive fiat. Mr. Das relied on the decision of the Supreme 
Court in (1) Bishan Das and ors. v. State of Punjab and others, reported in 
AIR 1961 SC 1570, and strongly relied on the following observations of 
the Supreme Court : 


“A trustee even of a public trust can be removed only by pro- 
cedure known to law. Hecannot be removed by an executive fiat. 
Itis by now well settled that the maxim, what is annexed to the soil 
goes with the soil, has not been accepted as an absolute rule of law of 
this country ; a person who bonafide puts up construction on land 
belonging to others with their permission would not be a trespasser, 
nor would the buildings so constructed vest in the owner of the 
land by the application of the maxim quidquid piantatur solo, solo 
cedit. 

4. Before we part with this case, we feel it our duty to say 
that the executive action taken in this case by the State and its officers is 
destructive of the basic principle of the rule of law. The facts and the 
position in law thus clearly are (1) that the buildings constructed on 
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this piece of land did not belong to Government, (2) that the petitioners 
were in possession and occupation of the buildings, and (3) that by virtue 
of enactments binding on the Government, the petitioners could be dispo- 
ssessed, if atall, only in pursuance of a decree of a Civil Court obtai- 
ned in proceedings properly initiated. In these circumstances the action 
of the Government in taking the Jaw into their hands and disppossessing 
the petitioners by the display of force, exhibits a callous disregard of 
the normal requirements of the rule of law apart from what might 
legitimately and reasonably be expected from a Government functioning 
in a society governed by a Constitution which guarantees to its citi- 
zens against arbitrary invasion by the executive of peaceful possession 
of property.” 

© 5. In the present case the petitioner is directed to demolish his 
structure and to make over possession to the Government authorities 
by an executive fiat, without taking recourse to due process of law, which 
the executive authority cannot do nor can they take possession or 
demolish the property of the petitioner. The Rule is, therefore, made 
absolute. The respondents are directed not to take any further steps 
in the matter for demolition of the building of the petitioner except in 
accordance with law. There will be no order as to costs. 


S. P. M. 





{ CONSTITUTIONAL WRIT JURISDICTION J 
Before Mr. Justice Sabyasachi Mukherji 
Decision: June 20, 1978 
Madan Mohan Varma & ors. ase ... Appellants 
Versus 

University of Calcutta & ors. “8 ; Respondents” 

Mass copying by examinees- Calcutta University Statutes, Statute 
12 — Authority of the Vice-chancellor,— Natural justice, whether violated— 
Giving of individual notices, whether required. 

Petitioners were three candidates in the LL. B. examination held by 
the University of Calcutta. On May 3,5 and 10, 1978 final examination 
was held of three subjects. Examination of three other subjects were 
yet to take place. On May 11, university council passed a resolution 
cancelling the LL. B. examination on the ground of unfair means adopted 
by the examinees. Petitioners challenged the action of the university and 
alleged there were no sufficient material for taking such action. 

HELD; Decision of the University was based on reports of visiting 
teams formed from teachers ” association. University had not acted 
without material or without sufficient materials. The vice-chancellor ts 

*Matter no. 387 of 1978. 
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authorised to ensure discipline of students under statute 12 of the Calcutta 
university statutes. Having regard to the allegations involved in this case, 
no question of giving individual notices arises. The action of the univer- 
sity was neither violative of the principles of natural justice nor based on 
no relevant materials. The action of the university cannot be impugned 
Application is dismissed. (Para 3) 


Cases referred to :— 


(1) Bihar S. E. Board v. Subhas chandra, AIR 1970 SC 1269 
(2) B. Louis v. Nagpur university, AIR 1973 SC 5 
(3) B.C. Das Gupta v. Bijoyranjan, AIR 1953 Cal, 212 


The judgment of the Court was as follows :— 


This is an application by three petitioners who claim to have been 
candidates in the last LL. B. examination held by the University of 
. Calcutta. In this application they challenge the action of the uni- 
versity in cancelling the said LL. B. examination and the resolution 
passed by the University Council on the 11th May, 1978 and postponing 
the other papers of the said examination. It appears that on the 3rd May, 
1978, Sth May, 1978 and on 10th May, 1978 final LL. B. Examination was 
held of the following subjects: Rules of Court, Drafting and pleading 
and Law of Equity. Examination of three other papers, viz., Company 
Law, Labour Law and Taxation had yet to take place when the cancella- 
tion order was passed. The ground for cancellation of the said examina- 
tions and of postponing of the rest of the examinations was stated by the 
University to be ‘mass copying’ by most of the examinees in thé examina- 
tions so far held. On behalf of the petitioners it was contended that 
there were no materials before the University to come to the conclusion 
that there had been mass copying and as such the action of the University 
was not justified. It was urged that the said action had jeopardised the 
future prospects and the career of the students and the University did not 
act in good faith having regard to natural justice and in consonance with 
fairplay. 


_ 2. In the case of (1) Bihar S. E. Board v. Subhas Chandra, AIR 1970 
SC 1269, the Supreme Court had to consider a similar position. There the 
Supreme Court was considering “the cancellation of examination by the 
Bihar School Examination Board. The Supreme Court observed that a 
case of this type was not a case of a particular individual who was being 
charged with adoption of unfair means but of the conduct of all the exa- 
miness or at least a vast majority ofthem ata particular centre. It was 
not a question of charging anyone individually with unfair means but 
“condemnation of the examination as inffective for the purpose it was held. 
In those circumstances the Board was not obliged to give opportunity to all 
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the candidates to represent their cases. The Supreme Court noted that the 
examination was vitiated by the adoption of unfair means ina mass scale 
and in those circumstances it would be wrong to insist that the Board 
must hold a detailed inquiry into the matter. The Supreme Court, 
further, observed that there were sufficient materials on which it could be 
demonstrated that the University was right in its conclusion the examina- 
tions ought to be cancelled then the academic standards required that the 
University’s appreciation of the problem must be respected. Similar view 
was expressed in a slightly different context by the Bombay High Court in 
the case of (2) B. Louis v. Nagpur University AIR 1973 SC 5. 

3. Counsel for the petitioners, however, drew my attention to the 
decision of the Division Bench of this Court in the case of (3) B. C. Das 
gupta v. Bijoyranjan, AIR 1953 Calcutta 212 and he drew my attention to 
the observations of the Division Bench at page 215 where the Division 
Bench observed that such decisions as to whether the candidates had been 
guilty of unfair means and what punishment should be inflicted must be 
arrived at fairly and in consonance with the principles of natural justice. Co- 
unsel fcr the petitioners urged that in this case there was no material at least 
no sufficient material before the university authorities to take the decision 
that it did. [t appears from the affidavit of Dr. Sankari Prasad Banerjee, 
affirmed on the 7th June, 1978 that reports were received by the univer- 
sity authorities about mass copying and other breaches of discipline. The 
Vice-Chancellor thereupon appointed visiting teams from amongst the 
teachers represented by West Bengal College and University Teachers’ 
Association and also Calcutta University Teachers’ Association and 
directed those visiting teams to visit each of the LL. B. examination centres 
and submit reports as to how the examinations were going on and as to 
whether there were any unfair means adopted by the examinees concerned. 
After visiting each of the centres such visiting teams submitted their 
teports and copies of the said reports are annexed to the affidavit and 
marked with the letter ‘B’. I have gone though the reports annexed to the 
said affidavit and these state, infer alia; “We are convinced from the 
experience of personal inspection and observation that almost all candidates 
have resorted to unfair means of seerious nature. Be it further mentioned 
that during our inspection, candidates of some rooms threatened us with 
physical violence and used ugliest abusive language”. The reports of the 
different centres are more or less in similar terms. If on the basis of these 
reports the University Council had taken the decision at its meeting of 12th 
May, 1978, as mentioned in sub-paragraph (e) of paragraph 7 of the affidavit 
of the Registrar, in my opinion, it cannot be said that the university had 
acted without material or without sufficient materials. On this resolution of 
the University Council the Vice-Chancellor has taken the decision to cancel 
the examination. The Vice-Chancellor is authorised to ensure the disci- 
pline of the students under the Statute 12 of the Calcutia University 
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Statutes. Having regard to the nature of the allegations involved in this 
case, in my opinion, no question of giving individual notices arises. In 
that view of the matter the action of the University cannot be said to be 
either violative of the principles of natural justice or based on no relevant 
materials at all. . In the background of the ratio of the decision of the 
Supreme Court referred to hereinbefore, in my opinion, therefore, the 
action of the university cannot be impugned. 
In the premises, the challenge fails and the application is dismissed, 

The Rule Nisi is discharged. Interim order, if any, is vacated. 
There will, however be no order as to costs. 

P. R. 





{ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice G. N. Roy 
Decision: September 25, 1978 
Aswini Kumar Pati 5 is Petitioner 
Versus 
The University of Burdwan & Ors. oe Respondents” 


Burdwan University Act, sec. 17(3)—Statute 22 (Affliation)— Duties 
and owers of Vice-Chancellor. 

Ray, Respondent No. 7 was appointed the Principal of the Saldiha 
college affliated to the University of Burdwan, College authorities 
were not satisfied with his work and he had to resign his post. Petitioner 
is the Secretary of the Governing Body of the college. Inspector of 
colleges informed petitioner that Burdwan University Council on Feb- 
ruary 10, 1978 issued directions to the Governing Body of the College 
to re-instate Ray, as Principal. Governing Body of the College held 
an inconclusive meeting when the petitioner suggested that the action of 
the university council should be tested ina court oflaw. D.M. who 
was the President of the Governing Body and was present at that 
meeting informed the Vice-chancellor of Burdwan University by a letter 
stating that the direction of the University was not likely to be accepted 
by the Governing Body over which the petitioner had great influence, 
that the matter may be taken to court and suggesting immediate super- 
session of the Governing Body. Immediately on receipt of the letter., 
Vice-chancellor on March 10, 1978 passed the order superseding the 
Governing Body and appointing D. M. as an Administrator. Petitioner 
made an application to High Court challenging the legality and 
validity of the said order and obtained a Rule. Petitioner contended 
that University of Burdwan or Vice-chancellor had no power to super- 
sede the Governing Body, nor to re-instate the Principal or appoint the 
Administrator, that the reasons for supersession and appointment were 

*C, R. No. 1392 (w) of 1978 and C.R. No. 1391 (w) of 1978. 
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nonest and imaginary, that the order was malafide and passed in a 
colourable exercise of power. Respondent No.1 contended that the 
application was not maintainable at the instance of the petitioner who 
had not been authorised by the Governing Body. 


HELD: The direction to re-instate the dismissed principal by the 
University of Burdwan was not maintainable in law. The order of re- 
instatement not having been passed by any statutory authority clothed 
with power of re-instatement, the direction for re-instatément of the 
Principal is illegal and without jurisdiction. The anxiety of the university 
authority for an aggrieved teacher may be appreciated but the order 
of re-instatement cannot be sustained ina court of law. Petitioner ‘is the 
Secretary of the Governing Body and he is affected by the impugned order. 
Accordingly to assail his right to remain in the Governing Body which 
is sought to be ‘superseded illegally, the petitioner is entitled to move 
this writ application before this court. The direction passed by the 
university of Burdwan was not legally binding on the govering Body 
and as such for enforcing a direction which cannot be lawfully 
enforced. The order of supersession of the Governing Body and consequen- 
tial appointment of the Administrator is unwarranted. The Rule is made 
absolute and the impugned order directing supersession of the Governing 
Body, re-instatement of the Principal and appointment of the Administrator 
is quashed, 

Cases referred to :— 

(1) The Commissioner o Income tax v. Dinesh Ch. H. Shah, AIR 
- 1972: SC 29 
(2) Ramchandra y. Adhar Biswas, AIR 1952 Cal. 72 : 
(3) Panchanan Jash v. Board of Secondary Education West Bengal, 
71 CWN 189 l 
(4) Director General Ordinance Factories Employees Association v. 
Union of India, AIR 1969 Cal. 149 . 
(5) Ramesh Prasad Singh v. State of Bihar, AIR 1978 SC 327 
(6) J. N. & Company v. State of Andhra Pradesh, AIR 1971 SC 1507 
(7} Jasbhai Motibhai Desai y. Resam Kumar, AIR 1976 SC 578 
(8) Calcutta Gas Company (P) Ltd. v. State of West Bengal, AIR 
1962 SC 1044 
(9) University of Calcutta v. Khagendra Nath Sen, 1975 (2) CLJ 132 
S. D. Banerji, Dipankar Gupta, S$. Pal, Shibdas Banerji 


Probhuddha Laha and Madan Mohan Mullick ae for Petitioner 
Tapas Banerjee and Tarun Chatterjee --- ... for respondents Nos. I to 4 
N. N. Gupta (G. P.) and Suprokah Banerjee .. ... for respondent No. 5 
Amulya Kumar Mukherjee bes an for respondent No. 7 


The judgment of the Court was as follows :— 
In the instant application, the petitioner as Secretary to the Gover- 
ning Body of Saldiha College challenged the legality and validity of the 
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order dated March 10, 1978 passed by the Vice-Chanceller of Burdwan 
University superseding the Governing Body of Saldiha College in the 
District of Bankura until the Governing Body of the said College is recons- 
tituted in accordance with the directions issued by the University and also 
appointing Shri Ajoy Sinha, the District Magistrate, Bankura as an Admi- 
nistrator of the said College for the purpose of discharging the powers 
and functions of the Governing Body of the said College. 

2. The short facts of the case are that the Saldiha College was an 
institution affiliated to the University of Burdwan and recognised as such 
and the said College was founded in the year 1966 by Vivekananda Siksha 
Niketan, a Society registered under the West Bengal Societies Registration 
Act, 1961. The respondent No. 7 Shri Mukul Ranjan Roy was appointed 
on probation for a period of one, year as Principal of the aforesaid College 
with effect from July 30, 1975. But it appears that the authorities were 
not satisfied with the said Principal and it was alleged by the Governing 
Body of the said College that the said Principal failed to discharge his 
function properly and could not enforce discipline amongst the staff and 
the students and he had also failed to develop and create academic atmos- 
phere in the College. The said Principal thereafter tendered his resigna- 
tion voluntarily. It may be noted in this connection that the said allegations 
were denied by the said Shri Mukul Ranjan Roy and it was contended by 
Shri Roy that as he did not allow undue interference by the Secretary of the 
Governing Body in the matter of his discharging duties and functions and 
also improper handling of the College cash, the said Secretary and other 
members of the Governing Body became displeased with him and he was 
compelled to tendera letter of resignation. It appears that on February 
23, 1978, the Inspector of Colleges, University of -Burdwan informed the 
petitioner by a letter that the Burdwan University Council in its meeting 
held on February 10, 1978 considered the case of Shri Mukul Ranjan Roy 
for reinstatement as Principal of the said College and it was further resol- 
ved that the direction be issued to the Governing Body of the College to 
- reinstate Shri Mukul Ranjan Roy in his alleged substantive post of Principal 
of Saldiha College with effect from July 1, 1976 in terms of Government 
Order No. 1349 (7)-EDN(V) dated 7/8.9.78, The Governing Body there- 
after held a meeting but the said meeting was notconcluded. But it 
appears that the Governing Body particularly the Secretary of the Gover- 
ning Body was of the view that such direction could not have been passed 
by the University Council and the action of the University Council 
should be better tested ina Court of Law. It further appeared that Shri 
Ajoy Sinha, the District Magistrate, who also happened to be the President 
of the Governing Body wrote a letter to the Vice-Chancellor of Burdwan 
University, inter alia, informing him that the said direction of the Univer- 
sity was not likely to be accepted by the Governing Body of the said 
College and although the meeting of the Governing Body was not 
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concluded and had to be adjourned, he personally felt that the Secretary had 
been wielding considerable influence on the other members of the Gover- 
ning Body and it was quite likely that the direction of the University 
would not be accepted by Governing Body of the College and asa matter 
of fact, some of the members of the Governing Body had been thinking 
to take the legal view on the said direction passed by the University 
Council to reinstate Shri Mukul Ranjan Roy and if necessary to test such 
direction of University ina Court of law. It further appears that the 
President of the Governing Body namely Shri Ajoy Sinha suggested that 
in such circumstances the Governing Body of the College should be super- 
seded immediately so that the direction of the University should be imple- 
mented. It further appears that immediately after receipt of the said 
letter from the District Magistrate, Bankura, the Vice-Chancellor passed 
the aforesaid Order superseding the Governing Body of the said College 
and appointing Shri Sinha as an Administrator for discharging the duties 
and functions of the Governing Body until reconstitution of a new Gover- 
ning Body of the said College. 

3. Mr. Dipankar Gupta, the learned Counsel appearing for the 
petitioner contended that there was no power of the University of Burd- 
wan and/or the Vice-Chancellor to supersede the Governing Body of the 
Saldiha College, namely a Private College affiliated with the said Univer- 
sity of Burdwan and to appoint an Administrator on such supersession of 
the Governing Body. Mr. Gupta next contended that even assuming that 
the University Council could pass an order of suspension of the Governing 
Body of a Private College and could appoint an Administrator under the 
Burdwan University Act and the statutes and regulations framed there- 
under, the reasons for such supersession of the Governing Body and 
appointment of the Administrator in the impugned memo of the Vice- 
Chancellor were non-est and imaginary and as such in any circumstance, 
the impngned action as contained in the said impugned memo was unwarr- 
anted and void. Mr. Gupta next contended that in any event there was 
no emergency which authorised the Vice-Chancellor to take such exparte 
action and on that score also the impugned memo is liable to be struck 
down. Mr. Gupta further contended that the impugned order is malafide 
and was passed in a colourable exercise of power and it will be quite appa- 
rent from the facts and circumstances of the case that the said impugned 
order was passed solely for reinstating Shri Mukul Ranjan Roy as Princi- 
pal of the College although the Vice-Chancellor and/or the University of 
Burdwan had no authority to direct for reinstatement of an employee of a 
Private College. Mr. Gupta also contended that the malafide action of 
the University and/or the Vice-Chancellor will also be quite apparent from 
the fact that the said impugned order was passed on the basis of the sugge- 
stion given by the District Magistrate, Bankura and by the said impugned 
Order the Vice-Chancellor wanted to ensure that the Secretary of the 
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College might not persuade the other members of the Governing Body 
not to give effect to the said direction of the University to reinstate Shri 
Roy. Mr. Gupta contended that the impugned order is also malafide 
and was passed in a colourable exercise of power because it was also 
intended to prevent the Secretary or the members of the Governing Body 
to move the Court of law against the direction of University to reinstate 
Shri Mukul Ranjan Roy with a retrospective date. Mr. Gupta in support 
of his contention that there was no power of the Vice-Chancellor and/or 
the University of Burdwan to supersede the Governing Body of a Private 
College and to appoint an Administrator contended that it will appear 
from the impugned order itself that the Vice-Chancellor of the Burdwan 
University in the purported exercise of his power conferred by Section 
17(3) of the Burdwan University Act read with provisions of Statute 12 
(Affn) of the Statutes passed the impugned order of supersession of the 
Governing Boby and appointment of Shri Ajoy Sinha as -the Administrator 
to discharge the duties and functions of the Governing Body of Saldiha 
College. Mr. Gupta contended that Section 12 of the University Act 
provides for the powers and duties of the Vice-Chancellor and Section 17(3) 
provides as follows :— 


“In any emergency which in the opinion of the Vice-Chancellor 
requires that immediate action should be taken, he may take such action 
as he may deem necessary and shall at the earliest opportunity to 
report his action to the authority which would have ordinarily dealt 
with the matter. 


Provided that where any such action taken by the Vice-Chancellor 
prejudicially affects any person in the service of the University, such 
person shall be entitled to prefer, within 30 days from the date on which 
he receives notices of such action an appeal to the University.” 


4. Mr. Gupta contended that under the provisions of Section 17(3) 
if there is any real emergency which warrants an immediate action to be ta- 
ken by hte Vice-Chancellor, the Vice-Chancellor may take appropriate action 
but such action is required to be reported at the earliest opportunity to the 
authority which would have ordinarily dealt with the matter. In the 
instant case, because of the supersession of all the Committees of the 
University and appointment of University council as the Supreme 
body of University it was necessary for the Vice-Chancellor to report 
to the University Council of Burdwan any emergency action taken by 
him at the earliest opportunity. Mr. Gupta contended that provisions 
of Ssction 17(3) does not lay down any power of the Vice-Chancellor 
as such but only authorised the Vice-Chancellor to take action in 
an emergent circumstances requiring him to report such action to the 
appropriate authority at the earliest opportunity. Mr. Gupta contended 
that therefore it is necessary to find out whether under the provisions of 
the University Act and the statutes and regulations framed thercuader, 
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the Vice:Chancellor and/or the University had really any power to’ pass an 

order for supersession of the Governing Body and appointment of an 

administrator of a Private College affiliated to the University. Mr. Gupta 

contended ‘that if there was no such power under the statute then the pro- 

visions of section 17(3) giving the Vice-Chancellor a power to take action 

in any’ emergency cannot empower the Vice-Chancellor to take recourse to' 
an action, not warranted under the Act and/or the Statutes and Regulations ° 
framed thereunder. Mr. Gupta also referred to the provisions of Statute ' 
22 (Affiliation) referréd to in the impugned order. For appreciating the 

réspective contentions of the learned Counsel appearing for the parties, it is 

desirable to set out the provisions of Statute 22 (Affiliation) : — 


“Statute 22 Subject to any decision by the Executive Council to 
` the contrary, if any doubt or difficulty arises in regard to the inter- , 
pretation or application of these Statutes, or if any matter arises which 
is not covered by the Statutes, the Vice-Chancellor may issue such. 
direction as he may consider proper and shall report the fact before the 
next meeting of the Executive Council.” 


5. Referring to this Statute 22 (Affiliation), Mr. Gupta contended 
that there was no question of any. doubt or difficulty regarding interpreta- 
tion or application of the statute framed under the University Act. Mr. 
Gupta also contended that Statute 22 (Affiliation) cannot be read to em- 
power the Vice-Chancellor to take any action, not covered by the Statutes, 
according to his own pleasure. Mr. Gupta submitted that if any action 
of the Vice-Chancellor cannot be passed under the authority of 
the University Act and the regulation and/or statutes framed the- 
treunder and/or if any action of the Vice-Chancellor is otherwise 
illegal, then such action cannot. be made legal by a reference to 
provision of Statute 22 (Affiliation) and it cannot be contended by the 
authority of the University that any action deemed proper and just by. 
the Vice-Chancellor may be passed by the Vice-Chancellor under Statute . 
22 (Affiliation) although such power and/or action is not otherwise 
authorised by the University Act and/or the Statutes and/or regulations 
framed théreunder or by any other law. Mr. Gupta contended that a. 
direction for reinstatement of an employee can only be passed by a- 
Statutory authority being clothed with a Statutory power and if such 
direction cannot be passed by the Burdwan University, being not. main- 
tainable in law, the Vice-Chancellor cannot take recourse to the emergency 
power under a Statute 22 (Affiliation) read with Section 17(3) of the 
Universities Act and in such circumstances, the proposed action ‘is abso- 
lutely illegal and void and of no consequence. 


6. In support of Mr. Gupta’s next contention that even ass- 
uming that the University Council could pass orders for supersess- 
ion of the Governing Body of a private College and appointment of: 
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an Administrator for cogent and valid reasons, there was no such 
reason in the instant case and the reasons contained in the impugned 
order of the Vice-Chancellor being mon-est and imaginary the said 
impugned order is void and malafide on the face of it, Mr. Gupta 
contended that it will appear from the impugned order that one of 
the reasons which induced the Vice-chancellor to pass the said em- 
ergency order was that Burdwan University Council had been pleased 
to issue direction to the Governing Body of Saldiha College to get it re- 
constituted in terms of the Ordinance 3 (GB) of the Ordinance relating 
to the Governing Bodies of Affiliated Colleges and in pursuance of 
St. 18 (Affn.) relating to Affiliation of Colleges. Mr. Gupta contended 
that this ground contained in the impugned order and/or memo of 
_ the Vice-Chancellor is simply imaginary. Mr. Gupta firstly contended 
that so far as Saldiha College is concerned, there was no occasion 
for constitution of the Governing Body of the said College in terms 
of Ordinance 3 (GB) because under Ordinance 11 (1) (GB) there is 
a provision for special constitution and in such cases there is no 
_ question of reconstitution of the Governing Body in terms of Ordi- 
nance 3 (G8). Mr. Gupta contended that as a matter of fact, the Sal- 
diba College had been contending all along that a special Constitution 
of the said College in terms of Ordinance 11 (1) (GB) and not a 
genéral constitution under Ordinance 3 (GB), should be accepted. Mr. 
Gupta contended that after a series of correspondence between the 
Governing Body and the authorities of. the Burdwan University, a 
special Constitution. under Ordinance 11 (1) (GB) was approved by the 
Burdwan University for three years from August 1, 1976 and the tenure 
of the said special Constitution of the Governing Body had not yet 
expired. There was no further communication in this regard from the 
University of Burdwan and at no point of time after the said approval 
of the special constitution of the Governing Body for three years 
from August 1, 1976, the Governing Body of the College was instru- 
cted to reconstitute the Governing Body. Under such circumstance. 
the statement made in the impugned memo of the Vice-Chancellor to 
the effect that the Burdwan University Council had been pleased to 
issue direction to the Governing Body of the College to reconstitute 
in terms of Ordinance 3 (GB) is absolutely incorrect and to say the 
least, is imaginary. Mr Gupta contended that any action taken on 
the basis of such imaginary ground by the Vice-Chancellor is not 
maintainable in law and on that score alone the impugned memo has 
- got to be struck down. Mr. Gupta further contended that it was 
stated in the impugned memo that the Governing Body of the Saldiha 
College had not been functioning properly for a considerable period 
. and the Governing Body had not been able to implement the deci- 
sion taken by the Unive-sity Council from time to time. According 
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to Mr. Gupta, such contentions made in the impugned order are also 
imaginary and not borne out by the records. Mr. Gupta referred to 
the various documents annexed to the Writ Petitions and the af- 
davits made in respect thereof and contended that it will appear 
that there was initially an adverse report of a special Committee appoin- 
ted by the Burdwan University so far as the College administration 
and the handling of College accounts were concerned. It will however 
appear that thereafter the Vice-Chancellor, out of his own accord, 
forwarded a copy of such report to the Secretary of the Governing 
Body of the Saldiha College so as to enable him to make his sub- 
mission against such adverse report and after getting the comments 
and/or explanations from the Secretary, the Vice-Chancellor himself 
was satisfied that the College administration was being run quite 
efficiently and as a matter of fact, the Vice-Chancellor himself spoke 
highly about the College administration and strongly recommended to 
the Chairman of the University Grants Commission for the release 
of funds in favour of the College. Mr. Gupta also referred to the 
letter of the then District Magistrate, Bankura wherein the allegation 
of Shri Mukul Ranjan Roy about maladministration and mishandling 
of College fund were commented upon by the District Magistrate 
very adversely and it was pointed out by the District Magistrate that 
such allegation made by a Principal after relinquishing his post 
should not be taken into consideration. Referring to these documents 
at length Mr. Gupta contended that it is thus quite apparent that 
no action was taken by the Burdwan University at any point of time 
on the basis of the report made by the Committee appointed by the 
Burdwan University and in the facts of the case it can be reason- 
ably presumed that the University accepted the Secretary, explanation 
Mr. Gupta also referred to the report of the Junior Accounts Officer, 
Government of West Bengal, Education Directorate wherein irregular- 
ities pointed out by the said special committee of the University were 
clearly explained and it was held by the Junior Accounts Officer that 
the said report was based on misconception of facts and- was due 
to some wrong reporting to the members of the said Committee. It 
will appear from the said report of the Education Directorate of 
State Government that the College administration had been taking steps 
to improve the standard of the College by all means and there was 
no misappropriation of College funds atany point of time. Mr. Gupta 
contended that there was no other new material before the University 
authorities on the basis of which the Vice-Chancellor could reasonably 
come to the finding that the Governing Body of the Saldiha College 
had not been functioning properly for a considerable period and/or the 
Governing Body had hot been able to implement the decision and 
directions issued by the Executive Council and University Council 
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from time to time, in this connection. Mr. Gupta referred toa decision 
of the Supreme Court made inthe case of (1) The Commissioner of 
income Tax v. Dinesh Ch. H. Shah, reported in AIR 1972 SC page 29. 
It was held in the said case that a mere change of opinion regarding 
chargeability of income on the part of the re-assessing officer, different 
from his previous opinion or that of his predecessor-in-office does not 
justify taking action under section 34(1)(b) of the Income Tax Act. 
Referring to the said decision, Mr. Gupta contended that accepting 
the explanation of the Secretary and further report of the Junior 
Accounts Officer, Education Directorate, Government of West Bengal, 
the Vice-Chancellor and the University authorities spoke highly of the 
College administration and recommended to the Chairman, University 
Grants Commission to release funds in favour of the College and there 
was no other new material. The Vice-Chancellor was therefore precluded 
to suddenly change his opinion and/or to reassess his previous decision 
řelating to the administration of the Saldiha College. Accordingly, the 
impugned action taken on the basis of such imaginary grounds is 
malafide and was made in a colourable exercise of power. Mr. Gupta 
contended that immediately after receipt of the letter from the District 
“Magistrate suggesting to supersede the Governing body and to appoint 
an Administrator of the College, the said ex-parte action was taken by 
the Vice-Chancellor of the University inthe purported exercise of his 
authority under section 17(3) read with Statute 22 (Affiliation). It is 
thus quite clear that the reasons which were mentioned in the impugned 
order were non-est, but the real reason was to reinstate the said Shri 
Mukul Ranjan Roy and to supersede the Governing Body of the College 
so that there may not be any resistance from the said Governing 
Body in implementing the illegal direction of the University to rein- 
state Shri Mukul Ranjan Roy. Mr. Gupta contended that it -is thus 
evident that the reasons which were set out in the impugned orders were 
nonest and/or imaginary but the real reason was entirely different. Mr. 
Gupta further contended that the University and/or the Vice-Chancellor 
had no authority whatsoever to direct for such reinstatement of an 
employee ofa private College. Mr. Gupta submitted that itis all the 
more deplorable that such illegal exparte action was taken in hot haste 
by the: Vice-Chancellor in the purported exercise of his authority in a 
special circumstance i.e. pretending an emergent situation for the sole 
purpose of preventing the Secretary and/or the other members of the 
Governing Body to come to a Court of law or before this Court to test 
the legality and validity of the direction passed by the University of 
Burdwan. Mr. Gupta submits that it will be quite apparent from the letter 
of the District Magistrate, Bankura that the Governing Body’s meeting 
was not then concluded and had to be adjourned but he personally 
believed that the Secretary was capable of wielding considerable influence 
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over the other members of the Governing Body and could possibly 
persuade them to follow his line of action. The District Magistrate also 
pointed out that discussions were also held in the sgid inconclusive 
meeting for testing the said direction of the University to reinstate Shri 
Mukul Ranjan Roy ina Court of Jaw and/or before this Court. Mr- 
Gupta contented that the District Magistrate suggested that the 
Governing Body should be superseded so that the direction of the 
University should be implemented without any hindrance. The Vice- 
Chancellor of the University immediately acted on such suggestion of 
the District Magistrate of Bankura and by that process illegally superseded 
the Governing Body beyond his lawful authority. Mr. Gupta contended 
that it is unfortunate that for giving immediate effect to the said sugges; 
tion of the District Magistrate of Bankura, the Vice-Chancellor acted 
malafide and in colourable exercise of power by referring to some 
imaginary grounds. Mr. Gupta contended that it isnow a well settled 
law that an order of reinstatement can be passed only in three cases, 
namely (a) when a competent Court passes an order of reinstatement 
on the ground that the order of termination was made in violation of 
Article 311 of the Constitution, (b) when an order of reinstatement 
is passed by a statutory authority being clothed with statutory power 
to re-instate and (c) when an order of reinstatement is passed by an 
Industrial Tribunal under the Industrial, Disputes Act. Save as aforesaid 
no other authority can pass an order of reinstatement. Mr. Gupta 
contended that in the instant case, a direction of reinstatement of a 
Principal of a Private College was passed by the University Council 
of Burdwan without thinking for a moment that such order of , reinstate- 
ment could not have been passed under the law of the land. Mr. Gupta 
contended that it is extremely unfortunate that the Governing Body 
of the College was superseded and an Administrator was appointed without 
any authority so that the illegal direction of the University is implemented 
immediately. 


7. Dr. Banerjee, the learned Councel appearing for the Burdwan 
University fairly conceded that no direction was issued to the Governing 
Body of the College requiring them to reconstitute the Managing Comittee 
in terms of Statute 3(GB) and reference of such direction in the impugned 
order is not correct. But Dr. Banerjee submitted that such decision of requ- 
iring the Governing Body to be re-constituted was, as a matter of fact, 
taken by the University Council in its meeting and the Vice-Chancellor, bei- 
ng a member of the Council, was aware of such decision of the Council and 
as such he had stated in his impugned order that a direction had been issu- 
ed to the Governing Body of the College to reconstitute the Managing 
Committee in terms of Statute 3 (GB) although such direction had not 
yet been issued as a matter of fact. Dr. Banerjee also submitted that 
although approval was given to the reconstitution of the Governing Body 
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of the Saldiha College by the Burdwan University in 1976 and in the letter 
of approval of reconstituted . Governing Body of Saldiha College, it was 
stated that such reconstitution was made under Statute 11 (GB), but 
on close analysis of the correspondence which passed between the Univer- 
sity authorities and the College authorities, it will be clear that such rec- 
onstitution was really made in terms of Statute 3 (GB) and not in terms 
of 11 (GB). Dr. Banerjee also fairly conceded that whether the Gover- 
ning Body was really constituted in terms of Statute 3 (GB) or 11 (G,B) 
was of little consequence because the approval of the reconstitution of the 
Managing Committee had been given for three years with effect from 1.8.76 
and, accordingly, it cannot be denied that on the date of passing the 
impugned order by the Vice-Chancellor, a validly constituted . Managing 
Committee had been functioning and its tenure had not then expired. But 
Dr. Banerjee contended that after scrutinising the facts of the case, the 
University Council decided that such Governing Body should be reconst- 
ituted in terms of 3 (GB) and it cannot be contended that the University. 
Council had no authority to take such decision that the Governing Body 
of a particular College should be constituted in a particular way. Dr. 
Banerjee also contended that the Vice-Chancellor was clothed with emerg- 
ency power as referred to hereinbefore because exegencies of circumstances 
may require the Vice-Chancellor to exercise such emergency power. Dr. 

Banerjee also submitted that such emergency power was to be exercised by 
the Vice-Chancellor only as a stop gap arrangement and the Vice-Chance- 
llor was required to refer his decision to the appropriate Committee as 
referred to in the University Act and the Statute and Regulations framed 
thereunder. Dr. Banerjee contended that as a matter of fact, the letter of 
the District Magistrate, Bankura was received by the Vice-Chancellor on 
March 10, 1978 informing him that the direction of the University to 
reinstate Shri Mukul Ranjan Roy might not be accepted by the Governing 
Body and it was suggested by the said District Magistrate that the Gover- 
ning Body should be superseded. Immediately after receiving the said 
letter, the Vice-Chancellor felt that an emergency situation: was prevailng 
and as such he should exercise his emergency power under the University 
Act and the Statute framed thereunder.. It was only for this reason that 
on March 10, 1978, namely the date when he received the letter of the 
District Magistrate he passed the impugned order. It will, however, 

appear from the records of the University placed before this Court by 
Dr. Banerjee that on March 10,1978 at 12 noona meeting of the Univer- 
sity Council of the Burdwan University was already scheduled to be held 
and such meeting was also held. It is, therefore, most amazing to note 
that the Vice-Chancellor chose to exercise his emergency power on March 
10, 1978 although being a member of the University Council, he was fully 
aware that at I2 noon on the very same date the University Council was 
going to held its meeting. In my view, in such circumstances, it cannot 
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be contended that the Vice-Chancellor was really entitled to take 
the said emergency action even assuming that he had power to pass the 
impugned order in an emergency circumstance. Dr. Banerjee however, 
submitted that the action of the Vice-Chancellor was referred to the 
University Council subsequently and the University Council approved 
such action of the Vice-Chancellor and as such there was ratification 
of his action. It may, however, be noted in this connection that 
the fact of subsequent ratification by the University Council will not 
justify the unseemly hasty action of the Vice-Chancellor in as 
much as on the very same date at12 noon, a Meeting of the Univ- 
ersity Council was scheduled to take place and the Vice-chancellor, 
a member of such Council was aware of such meeting. It 
does not appear to me that the situation was so urgent that the 
Vice-Chancellor could not wait an hour or two on the said date 
so that the matter may be referred to inthe meeting of the Council 
Dr. Banerjee, next submitted that there were reports and counter- 
reports relating to the affairs of Saldiha College and although the 
Vice-Chancellor and University authorities recommended the case of 
Saldiha College before the University Grants Commission and as a 
matter of fact had praised the action taken by the Secretary in develop- 
ing the said College and there was also praise about the management 
of the said College by the Governing Body of the College, it cannot be 
contended that there was no material before the University on the basis 
of which it could not be said that the administration of the College 
was not being run smoothly for quite sometime. Accordingly, Dr. 
Banerjee contended that it cannot be contended by the potitioner that 
all the grounds referred to in the impugned order were non-est. Dr. 
Banerjee stated that the Government Circular to the effect that emp- 
loyees of University who had been dismissed and or were forced to 
remain in absence due to political reasons, should be re-instated had 
no statutory force, but such decision of the State Government was 
taken note of by the University authorities and the University 
authorities also agreed with such policy decision of the State 
Government and wanted to enforce the direction contained in the 
said impugned order. Dr. Banerjee further submitted that it is true that 
Mr. Mukul Ranjan Roy had made series of submissions earlier before 
the University against his termination of service and he did not get any 
relief from the University. But the University authorities were still 
entitled to reassess the case of Shri Mukul Ranjan Roy and asa matter 
of fact, a Special Committee had been appointed by the University 
to go into the allegation made by Shri Mukul Ranjan Roy and the 
University Council accepted the recommendation of the said special 
committee that Shri Mukul Ranjan Roy had not really tendered his 

gnation voluntarily but was forced to resign on political grounds. 
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Accordingly, the University Council thought it desirable that Shri Roy 
should be re-instated as Principal restrospectively and a direction was 
issued by the University Council in that regard. Dr. Banerjee contended 
that the University has also a responsibility to look into the security and 
dignity of the employees of the University and the Colleges affiliated under 
it and it cannot be contended that by passing a direction for re-instatement 
of a Principal, wrongfully dismissed on political reasons by the Governing 
Body of a College, the University authorities had over-stepped their limits. 
Dr. Banerjee, however, fairly conceded on the question of law that the 
order of reinstatement of a private employee cannot be passed except in 
the aforesaid three circumstances because the law is now settled on that 
point. In this connection, Dr. Banerjee, however, referred to the West 
Bengal College Teachers (Security of Service) Act, 1975 and stated that 
the said Act was an independent Act which authorises the statutory autho- 
rity to pass appropriate orders on an appeal preferred by an aggrieved 
teacher and within the scope and ambit of appropriate order under 12(2) 
of the statute, an order of re-instatement can also be passed. Dr. Banerjee, 
however, very fairly conceded that the records of the University do not 
establish that an appeal in terms of the said Act was really preferred by 
Shri Mukul Ranjan Roy and the impugned direction was passed in the 
capacity of an appellate authority. He, however, contended that series of 
representations were made from time to time by the aggrieved Principal, 
since dismissed by the Governing Body of the College and as aforesaid, 
the University authorities in their anxiety to render justice to the dismissed 
Principal appointed a special committee to go into the mattersand after 
giving opportunities to both the parties considered the facts and circumst- 
ances of the case and accepted the finding of the said Committee that 
Sri Mukul Ranjan Roy was really forced to tender his resignation and it 
was not a case of voluntary resignation and there was also political press- 
ure in that regard. It is, therefore, clear that there was no order passed 
by the appellate authority in terms of the said West Bengal Teachers 
(Security of Service) Act, 1975 and accordingly, the direction to re-instate 
the dismissed Principal by the University of Burdwan was not maintainable 
in law. I, however, make it clear that I have not decided the respective 
contentions of the parties as to whether Sri Roy had voluntarily resigned 
or he was forced to resign and that also on political grounds because such 
adjudication by this Court is not necessary for disposing of the Rule. 
Suffice it to say at this stage that even assuming that Sri Roy was forced 
to resign in the fucts and circumstances of the case, the order of reinstate- 
ment not having been passed by any statutory authority clothed with 
power of reinstatement, such direction for re-instatement of Sri Roy is 
illegal and without jurisdiction. The anxiety of the University authority 
for an aggrieved teacher may be appreciated but the order of reinstatement 
cannot be sustained in a court of law. 
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8. Dr. Banerjee also raised some preliminary objections about the 
maintainability of the application. He contended that the other members 
of the Governing Body not having been impleaded in the instant writ 
application either as petitioners or as respondents, the instant writ appli- 
cation is not maintainable at the instance of the present petitioner appea- 
Ting as Secretary of the Governing Body of the Saldiha College. Dr. 
Banerjee also submitted that there was no decision of the Governing Body 
to move this Court and as such, the Secretary was not authorised to come 
to this Court and to move the instant writ application. In this Con- 
nection, Dr. Banerjee referred to the decision of this Court made 
in the casé of (2) Ram Chandra v. Adhar Biswas, reported in AIR 1952 
Calcutta, page 72 and the decisions made by this Court in the cases of 
(3) Panchanun Jashy. Board of Secondary Education, West Bengal, 
reported in 71 CWN page 189 and (4) Director General, Ordnance Facto- 
ries, Employees Association v. Union of India, reported in AIR 1969 
Calcutta, page 149. Dr. Banerjee also referred toa Supreme Court deci- 
sion in respect of this contention of Dr. Banerjee. The aforesaid decision 
was made by the Supreme Court in the case of (5) Ramesh Prosad Singh 
v. Staie of Bikar, reported in AIR 1978 SC page 327. In reply to this 
contention of Dr. Banerjee, Mr. Pal appearing with Mr. Dipankar Gupta 
submitted on behalf of the petitioner that the Governing Body having 
been approved for three years had a right to continue for three years and 
the petitioner being a member of the Governing Body was also affected 
individually because his right to continue in the Governing Body was 
sought to be taken away by the impugned order. Mr. Pal further conten- 
ded that the other members of the Governing Body may be proper parties 
but it cannot be contended that for non-joinder of those parties the writ 
application itself is not maintainable. He also submitted that the decisions 
referred to by the learned Counsel as stated hereinbefore are not applica- 
ble to the facts and circumstances of the case. Mr. Pal contended that 
ordinarily, a person not having any proprietory or fiduciary interest may 
not be entitled to move the writ application but ifa person is affected by 
some order then even apart from the fact that he had no proprietory or 
fiduciary interest in the matter, he is also entitled to move the writ appli- 
cation before this Court. Mr. Pal, in this connection, referred to the deci- 
sion made in the case of (6) J. N. & Company. v. State of Andhra Pradesh, 
reported in A. J. R. 1971 S. C. page 1507 and also the case of (7) Jesbhai 
Motibhai Desai v. Rosan Kumar, reported in A. I. R. 1976 S. C. page 578. 
He also referred to another decision of the Supreme Court made in the 
case of (8) Culcuita Gas Company (P) Limited v. State of West Bengal, 
reported in A. I. R. 1962 S. C. page 1044. It was held in the said cases 
that ordinarily persons having no legal right cannot challenge in a writ 
petition the legality and validity of a particular order but if the petitioner 
is interested and is affected by the impugned order he can challenge such 
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case although he has no proprietory or even fiduciary interest. It was 
held in the case of J. N. & Company that a petitioner must 
be a person prejudicially affected by the act or omission of the 
authority which is challenged and not a mere busy body who seeks to 
interfere in a case which does not concern him. It appears to me 
that in the instant case the petitioner is not a busy body who wants 
to challenge a particular order to which he is not concerned at all. 
He happens to be the Secretary of a Governing Body and he is affected 
by the impugned order. Accordingly, to assail his right to remain in 
the Governing Body which is sought to be superseded illegally, the peti- 
tioner is entitled to move this writ application before this Court. 
Accordingly, I cannot subscribe to the contention of Dr. Banerjee that 
the writ application is not maintainable at the instance of the present 
petitioner. 

9. Mr. Mukherjee the learned Counsel appearing for the respon- 
dent no. 7, namely, Shri Mukul Ranjan Roy contended that under 
section 17(3) read with Statute 22 of the Affiliation the Vice-Chancellor 
had an authority to pass the impugned order and no exception can be 
taken to the action taken by the Vice-Chancellor in the facts and 
circumstances of the case. Mr. Mukherjee, however, contended that the 
Government circular containing the Government decision to re-instate 
the employees of the University who had been dismissed on political 
grounds or who were prevented from acting as such on political reasons, 
had no birding effect on the University but the direction to re-instate 
was only a recommendation or a request. Mr. Mukherjee also contended 
that pursuant to Government request the direction made by the University 
to the Governing Body of the College to re-instate Shri Mukul Ranjan 
Roy was nothing but a request and it was not a mandate from the 
University. lt may be noted, however, that Dr. Banerjee appearing for 
the University did not accept this contention of Mr. Mukherjee and Dr, 
Banerjee on the contrary contended that the University was proceeding 
on the footing that the said direction of the University was binding on the 
College authorities and as they failed to take action an emergency situation 
arose for which the Vice-Chancellor passed the impugned order. Mr. 
Mukherjee, also referred to a decision of this Court made in the case of 
(9) University of Calcutta v. Khagendra Nath Sen, reported in 1975 (2) 
C. L. J. page 132. Relying on the said decision Mr. Mukherjee submitted 
that the University had power to supersede the Governing Body of a 
private college affiliated to the University and to appoint an Adminis- 
` trator pending reconstitution of the Governing Body. It may, however, be 
noted that the aforesaid decision was made by this Court on a clear 
finding that the Calcutta University had wide power under the provisions 
of Section 4 (11) of the Calcuttta University Act and under the said power 
the University authority was entitled to supersede the Governing Body of 
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a College and to take steps for appointment of Administrator for the 
administration of the College in the meantime. It, however, appears to me 
that there is no such power expressly under the Act, Statute or Regulation 
relating to the Burdwan University and as such, the University and/or the 
Vice-Chancellor is not entitled to supersede the Governing Body of a 
College and/or to appoint an Administrator under the Burdwan University 
Act and the Rules and Statutes framed thereunder. Even assuming that the 
University and the Vice-Chancellor had authority, in an appropriate case, 
to pass such order of supersession of the Governing Body and to appoint an 
Administrator, in my view, Mr. Gupta is justified in contending that in the 
instant case such order was passed on non-est grounds and the reasons 
which were disclosed in the impugned order were not the real reasons but 
the real reason which comes to the light on the basis of the subsequent 
materials and the affidavits filed by the parties, is that to make sure that 
the direction of the University to reinstate Shri Mukul Ranjan Roy is not 
frustrated by the Managing Committee, the impugned order was passed as 
an emergency measures by the Vice-Chancellor, Sri Rama Ranjan Roy. As 
I have already found that reinstatement order of the said Shri Mukul 
Ranjan Roy was not passed by any statutory authority clothed with statu- 
tory power for such reinstatement, the aforesaid direction passed by the 
University of Burdwan was not legally binding on the Governing Body of 
the College and as such, it cannot be contended that for enforcing a dire- 
ction, which cannot be lawfully enforced, an order of supersession of the 
Governing Body and consequential appointment of an Administrator is 
warranted. 

10. Accordingly, the Rule is made absolute and the impugned order 
directing supersession of the Governing Body and appointment of the 
Administrator of the Saldiha College is quashed. There will be no order 
as to cost in this Rule. 

1i. Along with this Rule, another Rule, being Rule No. 1391(W) 
of 1978, was also heard analogously because the facts and circumstances 
of the Civil Rule No. 1391(W) of 1978 are also similar and common. By 
mutual consent, the learned Counsels for the respective parties in both 
the Rules also referred to the statements and annexures to the writ petitions 
of both the Rules. In Civil Rule No. 1391(W) of 1978, the direction of 
the University to re-instate Shri Mukul Ranjan Roy as Principal of the 
Saldiha College with effect from Ist of July, 1976 is under challenge. I 
have already held in the earlier Rule which, as aforesaid, was heard anal- 
ogously with the present Rule, that such order of reinstatement could not 
be passed by the Burdwan University in the facts of the case. Accordingly, 
this impugned direction to reinstate Sri Roy is also held illegal and not 
binding. Mr. Mukherjee the learned Counsel appearing for Shri Mukul 
Ranjan Roy, however, contended that the Administrator was not 
restrained by any interim order in any of the said. Civil Rules to continue 
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as Administrator of the College and the said Administrator, in the mean 
time, had issued an order of appointment in favour of Shri Roy and as 
such, the said order remains uņaffected. Mr. Mukherjee contended that 
even assuming that the University authority could not direct for re-instate- 
ment of Shri Roy as Principal of the Saldiha College, the College authori- 
ties of their own accord can always reappoint the said Principal. In the 
instant case, such appointment having been passed by the Administrator 
the instafit Rule has become infructuous and the petitioner is not entitled 
to get any rélief whatsoever. Mr. Gupta, the learned Counsel appearing 
for the petitioner, however, submitted in reply to the said contention of 
Mr. Mukherjee that the appointment of the Administrator and the supers- 
ession of the Governing Body had been challenged in the earlier Rule and 
the direction of the University to reinstate Shri Mukul Ranjan Roy as 
Principal, with retrospective effect was also challenged in the instant writ 
petition. If during the pendency of the Rule, an Administrator takes 
further step for giving effect to the impugned bn deu of the University, 
the Writ Court'is entitled to set aside such further action in furtherance 
of the impugned direction. Mr. “Gupta contended that it is a settled 
principle of law that all actions taken poe to the impugned order 
must abide by the result of the Rule. I think, there is force in the cont- 
ention of Mr. Gupta and I am inclined to accept the same. The Governing 
Body of the College was not lawfully superseded and the consequential 
appointment of the Administrator was without jurisdiction. In the facts 
and circumstances of the case, the appointment made by the Administrator 
also cannot be sustained in law. It may be noted,in this connection, 
that admittedly Shri Roy has not yet assumed charge as the Principal of 
Saldiha College in view of the pendency of.the Rule. 


42. Accordingly, this Rule also succeeds and is made absolute. The 
impugned memo passed by the University directing for re-instatement of 
Shri Mukul Ranjan Roy as Principal of the Saldiha College and the order 
of appointment passed in terms thereof by the Administrator are also 
quashed. 

13. There will be, however, no order as to costs. 

14. Let the operation of the orders passed in both the Rules be 
stayed fora period of two weeks after the re-opening of this Court after 
the long Puja Vacation, as prayed for by Dr. Banerjee, appearing for the 
University of Burdwan. > 

K. M. G. 


+ 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta 
Decision: December 12, 1978 
Sarat Kumar Burman stk ea Petitioner 
Versus 

Collector Burdwan & ors. Ae 35 Opposite parties* 

Mines and Minerals (Regulation and Development) Act 1957 (Act 67 
of 1957) sec. 3(e)—Whether brick earth is a minor mineral—West 
Bengal Minor Mineral Rules 1959, Rule 17 (1) and 17(4)(i)— Conditions 
of lease and royalty—West Bengal Minor Mineral Rules 1973, Rules 5, 
13, 14 and 18—Amounts payable—West Bengal Land Reforms Act, 1955, 
sec 4(2A), (2B)—not applicable. 

Petitioner has been carrying on business of manufacture of bricks 
on his land. Respondents required him to take out a licence, a lease 
subject to payment of certain fees, to maintain books of account and to 
submit returns of profit and loss account. Petitioner moved the court 
for a writ of mandamus and injunction. He contended that since sec. 
4(2A) and 4(2B) of West Bengal Land Reforms Act 1955 had been 
declared ultra vires, he could not be compelled to take a licence or lease for 
brick manufacture and that even under the Minesand Minerals (Regula- 
tion and Development) Act 1957, sec. 3(e) and West Bengal Minor 
Mineral Rules 1959, Rule 17(1), no royalty was payable for digging up 
ordinary earth for brick making as brick earth was not a minor mineral. 

HELD: The demands impugned are not under provisions of sec 4 
(2A) of the West Bengal Land Roforms Act, 1955 but are under the West 
Bengal Minor Mineral Rules. (Para 5) 

Central Government in exercise of power conferred by sec. 3(1)(e) of 
the Mines and Minerals (Regulation and Development) Act (67 of 1957) 
by notification dated June 1, 1958 declared inter-alia, that brick earth was a 
minor mineral. (Para 7) 

In exercise of power under sec 15(1) of the Act, West Bengal Govern- 
ment by notification dated May 13, 1959 framed Rules viz. West Bengal 
Minor Mineral Rules 1959 relating to application for making mining lease of 
minor minerals, Rule 17(1) provides for payment of royalty for ordinary 
earth for brick making at Rs. 1.50 to Rs. 2.50 per 100 cubic feet. (Para 8) 

West Bengal Minor Mineral Rules, 1959 was repealed by West 
Bengal Minor Mineral Rules 1973 whereby the rates of royalty have been 
enhanced, . ° i (Para 11) 

Petitioner is liable to take a mining lease under the West Bengal Rules 
since he intends to have mining operations in respect of brick earth. Such 
lease has no relation with the West Bengal Land Reforms Act and Rules 
and the notices have not been issued under the West Bengal Act. (Para 11) 


*C. R. No. 7441-44 (w) of 1974. 
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There was no violation of any provision of the Act and Rules. The 
Rules are discharged... ...(Para 13) 


Cases referred to :— 


(1) Shyam Sundar Rathi v. The Additional District Magistrate, Ban- 
kura & ors, AIR 1975 Cal. 58 

(2) State of West Bengal & ors. v. Jagadamba Prasad Singh & ors., 
AIR 1969 Cal. 281 

(3) Banarasi Das Chadda & Bros. v. Lt-Governor, Delhi Administration 
& ors., AIR 1978 SC 1587 

(4) Bhagwan Dass y. State of Uttar Pradesh, AIR 1976 SC 1393 

(5) Smt. Kamala Mukherji y. Additional District Magistrate L. R. 
Burdwan & ors., unreported judgment in C. R. 182 (w) of 1975 
delivered on August 23, 1974. 


Durgadas Roy ws ee ei for Petitioner 
No one aa ae veh for Opposite parties 


The judgment of the Court was as follows :— 


These Rules are for the issue of a Writ of Mandamus commanding 
the respondents, the Collector of Burdwan and others not to compel the 
petitioner to take licence for making bricks in his land or to create any dis- 
turbance in the running of his brick field thereon and also not to realise the 
licence fee or cess from him. There is further prayer for quashing the orde- 
rs contained in Annexure ‘B’ ‘C’ and ‘D’ to the petition. 


2. The facts in brief are as follows: The petitioner claims to be the 
owner of a brick field in mouza Kandorsona, P.S. Burdwan situated in plo- 
ts nos. 567, 568, 573, 574 and 1119. The petitioner claimed to be a lessee 
from his lessor who is a raiyat under the State. The petitioner had been 
carrying on the business of brick manufacturing in the aforesaid lands since 
1973. The Junior land Reforms Officer, Burdwan in March 1973 threate- 
ned the business as being carried on without permisson of the Collector on 
the basis of the provisions under sections 4 (2A) and 4 (2B) of the West 
Bengal Land Reforms Act, 1955. The petitioner was compelled to take a 
licence thereunder. Annexure ‘B’ is a letter dated September 12, 1973 pro- 
posing the grant a short-term lease upto November 30, 1973 for extraction 
and removal of brick-earth from the aforesaid plots subject to the deposit 
of the amounts mentioned therein as also stated herein (i) Rs. 290/- towards 
the fee for extraction of brick-earth for manufacturing 2,00,000 bricks @ 
Rs. 2/- per 100 cft. (ii) Rs. 220/- towards preliminary expenses and (iii) Rs. 
145/- towards security deposit. Excepting the last amount no amount was 
refundable in any case and if during the lease period the petitioner would 
extract more than 2,00,000 bricks of brick-earth he would be required 
to desposit a further fee of Rs. 2/- per 100 cft. of brick-earth before further 
extraction and removal. There are further conditions for maintaining 
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accounts of raising and despatch of brick-earth as per direction to be 
intimated later and the petitioner was also required to execute a lease deed. 
after making the necessary deposit. 

3. Annexure ‘C’ is another letter dated October 22, 1973 to the peti- 
tioner issuing certain directions in regard to maintenance of books of acco- 
unts i. e. machine numbered receipts to the purchasers of bricks showing 
quantity of bricks for every truck or cart including the bricks removed for 
the lessee’s own purpose. It also provided for maintenance of a register 
showing the daily removal of bricks with reference to the receipts issued 
and quantity by each receipt- truck number and card driver’s name etc. 
The letter provided that the lessee is to obtain further grant through the 
Junior Land Reforms Officer, Burdwan, from the Additional District Magi- 
strate (L.R) Burdwan for further extraction of the minerals from the said 
area. Annexure ‘D’ is a memo dated May 23, 1974 by the Cess Deputy Co- 
llector, Burdwan, calling upon the petitioner to submit return of profit 
and Loss Account. 

4.° The petitioner prayed for issuance of reliefs on two grounds: (1) 
It was stated that sections 4 (2A) and 4 (2B) have been declared to be ultra 
vires by this Court in (1) Shyam Sundar Rathi v. The Additional District 
Magistrate, Bankura & Ors., AIR 1975 Calcutta 58. Accordingly no steps 
could be taken against the petitioner under the provisions of the said Act. 
(2) Even under the Mines and Minerals (Regulations and Development) 
Act, 1957, Section 3 (e) and the West Bengal Minor Minerals Rules (1959) 
Rule 17(1) no royalty was payable for digging up ordinary earth for brick 

making as brick earth was not a minor mineral as held in the case of (2) State 
of West Bengal & Ors. v. Jagadamba vrasad Singh & Ors. AIR 1969 Cal- 
cutta 281. The State Government accordingly had no power to make rules 
under the said Act in respect of brick earth and had no right ‘to insist 
upon the respondents for taking out permits for the use of ordinary earth 
for the manufacture of bricks and pay royalty therefor and the demands 
made in that behalf were all contrary to law and must be quashed. 

5. As to the first contention it is to be noted that the demands 
impugned are not under provisions of Section 4 (2A) of the West Bengal 
Land Reforms Act, 1955 but under the West Bengal Minor Mineral Rules. 
As such no occasion arises in the case for enforcement of a demand or 
penalty under the aforesaid provisions of the Land Reforms Act declared 
ultra vires in Shyam Sundar’s case. 

6. Weshall now examine the second contention. The Mines & 
Minerals (Regulation and Development) Act, 1957 (67 of 1957) provides 
for regulation of mines and development of minerals under the control of 
the Union. Section 3 Sub-section (e) is as follows :— 

oes era 
(e) ‘minor minerals’ means building stones, gravel, ordinary clay, 
ordinary sand other than sand used for prescribed purposes, and any 
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other mineral which the Central Government may by notification in 
the Official Gazette, declare to be a minor mineral ;” 
Section 15(1) is as follows :— . 

“The State Government may, by notification in the Official 
Gazette, make rules for regulating the grant of prospecting licences 
and mining leases in respect of minor minerals and for purposes con- 
nected therewith.” 

7. The Central Government, in exercise of the powers conferred 
by clause (e) of Section 3 of the Mines and Minerals (Regulation and 
Development) Act, 1957 by notification GSR 436 dated June 1, 1958 
declared the following minerals to be minor minerals namely : 

“boulder, shingle, chalcedony pebbles used for ball mill purposes 
only, limeshell, kankar, lime stone used for lime-burning, murrum, 
brick-earth, fuller’s earth bentonite road metal, reh-matti, slate, and 
shale when used for building material”. 

8. In exercise of powers under Section 15(1) the West Bengal 
Government by Notification No 1844 MP dated 13th My, 1959 in the 
Commerce and Industries Department Mines and Power framed Rules 
known as the West Bengal Minor -Mineral Rules, 1959. The said Rules 
provide for application for making mining lease of minor minerals as 
defined in clause (e) of Section 3 of the Act as also declared thereunder to 
be so and other terms and conditions of lease and matters incidental 
thereto. Rule 17(1) provides for conditions of the lease and sub-clause 
(i) provides for payment of royalty of all minerals despatched from the 
leased area at such rate as may be fixed by the State Government as 
provided in Schedule I. The royalty as provided in Schedule I for ordi- 
nary earth for brick mining was Rs. 1.50 p. and maximum Rs. 2.50 p. per 
2.82 cubic meter (100 cft). In Jagadamba’s case this Court proceeded on 
the basis of definition of minor minerals as mentioned in Section 3 Clause 
(ec) and observed : 

“the rate specified (in Schedule I) is royalty for ‘mining of 
“ordinary earth for brick making”. But “ordinary earth” is not 
“ordinary clay” and therefore cannot be called a minor mineral. The 
word“‘clay’’is not indentical with ‘“‘earth.”” Some kind of earth may be 
clay for example earth mixed with water, or silt may be called clay. But 
while the definition of minor minerals includes a particular kind of clay 
namely “ordinary clay”, under Schedule Ithe royalty is payable on 
“ordinary earth”. Thus, even if the word “earth” is wide enough to 
include “clay” it cannot be said that “ordinary earth” is identical with 
ordinary clay. If ‘‘clay” is a special kind of “‘earth’’, then it would be 
excluded from the expression “ordinary earth”. Nobody even speaks 
of “ordinary earth” as a mineral. In other words the expression “clay” 
may be inyluded within the expression “earth’’but “‘ordinary earth” can- 
not be equated with ‘ordinary clay”. In the result it was held that “State 
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Government had no right to make rules under the said Act in respect of 
“ordinary earth” and had no right to insist upon the respondents taking 
premises for use of “ordinary earth” for manufacture of bricks,” 

9. The above notification of the Central Government declaring 
“brick earth” as a minor mineral was not produced before the Court at the 
time of hearing. 

10. As we have seen under Section 3 (1) (e) the Central Govern- 
ment may by Notification in Official Gazette declare any other mineral to 
be a minor mineral. It will be seen that later on items like boulder, shingle 
etc. Kankar, limestone used kilns for manufacture of lime were included 
within the definition of minor mineral by Notification GSR 436 dated 
June 1, 1958 and GSR. 1199 of 1960 dated September 12, 1961. Marble 
was declared a minor mineral by. GSR 1041 dated May 12, 1959: stones 
used for making for household utensils were so declared by GSR 642 of 
June 11, 1960 ; quartzite and sandstone used for some purposes were also 
so declared by GSR 341 of March 6, 1965. The question whether “‘brick 
earth” is a minor mineral in the context of the above declaration came 
up for consideration in the case of (3) Banarasi Das Ghadda & Bros. v. 
Lt. Governor, Delhi Administration & Ors, AIR (1978) SC 1587 it was 
held as follows :— 


“In the context of the Mines & Minerals (Regulation & Deve 
lopment) Act we have no doubt that the word ‘mineral’ is of sufficient 
amplitude to include ‘brick earth’. As already observed by us if the 
expression ‘Minor mineral’ as defined in the Act includes ordinary 
clay and ordinary sand, there is no earthly reason why ‘brick earth’ 
should not be held to be ‘any other mineral’ which may be declared as 
a ‘minor mineral’ We do not think it necessary to pursue the matter 
further except to say that this was the view taken in Laddu v. State 

`of Bihar, AYR 1959 Pat 491. Amar Singh Modilal v. State of Hariyana, 

AIR 1972 Pun. & Hariyana 356 and Sharmu & Co v. State of U. P. 
AIR 1975, All. 386. Wedo not agree with the view of the Calcutta 
High Court in the State of West Bengal v. Jagadamba Prosad, AIR: 1969 
Cal. 281 because nobody speaks of “ordinary earth” as a mineral, it is 
not a minor mineral] as defined inthe Mines & Minerals (Regulation 
& Development) Act.” 


In view of the above decision it is obvious that the proposition that brick 
earth is not a minor mineral is no longer good law and such mineral is to be 
treated as a minor mineral under the provisions of the Act. The Supreme 
Court referred to an earlier decision in (4) Bhagwan Dass v. State of 
Uttar Pradesh, AIR 1976 SC 1393 where it was held that it is wrongto 
assume that mines and minerals must always be sub-soil and there can be 
no mineral on the sufface of the earth. Inany case the definition of 
mining operations and minor minerals in the Act shows that minerals need 
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` not be sub-terranéan and that mining operations cover every operation 
undertaken for the purpose of ‘‘mining” any minor mineral. 
11. West Bengal Minor Mineral Rules, 1959 was repealed by West 
Bengal Minor Mineral Rulés, 1973 which was published in the Calcutta 
Gazette, Extraordinary on January 30, 1974 and came into force from the 
date of the publication in the Gazette. Under Rule 5 an application for 
‘a mining lease shall be accompanied bya challan’ of Rs. 200/- and a de- 
posit for preliminary expenses for Rs. 300/- is also to be made under 
Rule 13. A deposit of Rs. 1000/- is to be made as a security deposit under 
Rule Ì4. Undeér Rule 18 the holder of a mining lease after the’ commence- 
ment of the rules shall pay royalty in respect of mineral or minerals rem- 
oved or consunied by him or by his agent or manager employee or cont- 
ractor at the rate prescribed in Schedule J. In the Schedule thé royalty 
‘is as follows :— 
Royalty—All minerals Rs. 1-75 P per cubic meter (Rs. 4935/- per 100 cft). 
It thus appears that the position in respect of mining leasés of minor 
minerals is governed by the aforesaid Rules which repealed the Rules of 
1959. Inthe context of such rules itisto be considered whether the 
demands are tenable or not. `The annextres B.C. and D have been issued 
after coming into force of the West Bengal Minor Mineral Rules, 1973 and 
a perusal of the impugned documients or the averments contained in the 
petition does not indicate the manner in which any of the provisions of 
the West Bengal Mineral Rules have been violated. The petitioner is 
liable to take a mining lease under the West Bengal Mineral Rules since 
he intends to have mining operations in respect of the brick earth. Such 
lease has no relation with the West Bengal Land Reforms Act and Rules 
‘and they have not been issued under the West Bengal Act. 
12. Mr. Roy contended that all the notices were issued by an 
authority under the Land Reforms Act and as such they have not beén 
‘issued by a competent authority. Rule 3(1) (b) of the Rules defines ‘Dis- 
trict Authority’ and other officers in the rules as follows ;— 
aea A D EET l 
(b) “District Authority” means the Additional District Magi- 
strate or the Additional Deputy Commissioner in charge of Estates 
Acqusition or Land Reforms matter in District and includes the Dis- 
strict Magistrate or the Deputy Commissioner where no such Addi- 
tional District Magistrate or Additonal Deputy Commissioner exists. 
(d) “Junior Land Reforms Officer” means a Junior Land Reforms 
Officer appointed as such by the State Government for any particular 
area. 
(e) ‘“Sub-divisional Land Reforms Officer” means a Sub-divisional 
Land Reforms Officer appointed as such by the State Government 
for any particular area.” ` 
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it will thus appear that even though the impugned notices ,were issued by 
authorities of the Land Reforms Department they are included within the 
definition of District Authority and other officers as specified above. 

43, For all these reasons I am of opinion that there is no scope for 
any interference as no violation of any provisions of the Act and Rules 
has been established. 

14. My attention was drawn to a decision of Chandan Kumar 
Banerji J. in CR 182 (W) of 1975 (5) Smt. Kamala Mukherji v. Additional 
District Magistrate L. R. Burdwan & Ors. dated August 23, 1974 in whieh 
the Rule was made absolute on the authority of Jagadamba’s case cited 
above since overruled as also on the decision in Shyam Sundar’s case rela- 
ting to West Bengal Land Reforms Act which I have already indicated 
has no application to the circumstances of this case. i 

The Rules accordingly fail and are discharged. There will be no 
order for costs. 


P. R. 
{ CRIMINAL REVISIONAL JURISDICTION Jj 
Before Justice Mrs. Jyotirmoyee Nag 
Decision: September 19, 1978 
Madan Mohan Samanta ie: ‘as Petitioner 
Versus 
The State & Ors. Opposite parties* 


West Bengal Minimum Wages Act 1948, secs. 5(a), 5(b), 18(1) and 
22(A)— Whether applicable to agricultural labowrer— West Bengal Minimum 
wages Rules 1951, Rule 23(5)— Maintenance of wage Registers— Whether 
previous Notification remains enforceable in law when subsequent Notifica- 
tions are held invalid. 

Petitioner is an agriculturist. He cultivates his land with the help of 
hired labourers who are paid in cash and kind. Petitioner is prosecuted 
before S. D. J. M. under sec. 22(A) of West Bengal Minimum Wages 
Act 1948 for violation of sec. 18(1) of the Act and Rule 23(5) of 
West Bengal Minimum Wages Rules 1951 for not maintaining wage 
registers for his employees. Petitioner’s contention is that he comes 
under West Bengal Land Reforms Act, he is not governed by West 
Bengal Minimum Wages Act and he isnot required to maintain any 
registers for wages under the West Bengal Minimum Wages Act 1948 and 
.that provisions of West Bengal Minimum Wages Act do not apply to 
agricultural labourers. He further contends that the Notification dated 
_ April 6, 1976 not being in compliance of sec. 5 (a) or (b) of the West 
Bengal Minimum Wages Act, is invalid. 

*Criminal Reviston No. 2088 of 1977. 
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HELD: West Bengal Minimum Wages Act is applicable to the 
_ petitioner, By Notification dated December 12, 1968, minimum wages 
were fixed for employees employed in agricultural lands and the same 
were revised by notification dated September 30, 1974 which was further 
revised by Notification dated April 6, 1976. Notifications of 1975 and 
1976 ‘have not been made in accordance with the provisions of sec. 5(a) 
or (b) of the Act and have no force af law. Petitioner ts liable to follow 
the same. Yet he cannot escape the liability of maintaining the wage 
registers under the Notification of 1974 which remains in force inspite of 
the fact that subsequent Notifications are held to be bad. Accordingly 
the prosecution of the petitioner for nonmaintenance of registers will lie. 


Cases referred to :— 


(1) Bijoy Krishna v. State of Assam, AIR 1969 Assam 33 

(2) Rathinersamy v. Nagammal, AIR 1963 Mad 138 

(3) V. K. Samaiom v. State of Kerala, 1972 Lab IC 398 

(4) ILR 1972 A. P. 495 

(5) Chandra Bhawan v, State of Mysore, AIR 1970 SC 2042 
B. K. Datta, Kamaiendu Chanda and L. K. Maity 7 Jor Petitioner 
B. N. Roy iy s Opposite party No. 2 
B, Mitra, P. P. and N. A. Choudhury = ~ Jor State 

The judgment of the Court was as follows :— 


This Rule is directed against a proceeding that is pending before the 
learned Sub-Divisional Judicial Magistrate, Midnapur (Sadar,) under secti- 
on 22A of the Minimum Wages Act for violation of the provision of sec. 18 
(1) of the Minimum Wages Act, 1948 and Rule 23 (5) of the West Bengal 
Minimum Wages Rules, 1951. 


2. The petitioner is an agriculturist and according to him, his sole 
income is from the land which he had inherited from his father and he 
cultivates these lands personally with the help of hired labourers on wages 
payable in kind and cash and he makes payment to his labourers accord- 
ing to the rate payable in the area where the lands are situated. It is con- 
tended on behalf of the petitioner that the petitioner comes under the 
provisions of the Land Reforms Act and, as such he is not to maintain any 
registers for wages under the West Bengal Minimum Wages Act, 1948. 
Under section 2 clause (8) “Personal cultivation” has been defined as mean- 
ing cultivation by a person of his own land on his own account- (c) by 
servants or labourers on wages payable in cash or in kind or in both. Acc- 
ording to Minimum Wages Act, ‘wages’ has been defined u/s. 2 (h) 
meaning all remunerations, capable of being expressed in terms of money 
which would, if the terms of the contract of employment, express or imp- 
lied, were fulfilled, be payable to a person employed in respect of his 
employment or of work done in such employment and includes house 
rent allowance. 
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“Employee” has been defined in section 2 (i) meaning any person 
who is employed for hire ot reward to do any work, skilled or unskilled, 
manual or clerical, in a scheduled employment in respect of which minimum 
rates of wages have been fixed. “Employer” has also been defined u/s. 2 
(e) meaning any person, who employs, whether directly or through another 
person, or whether on behalf of himself or any other person, one or more 
employees in any scheduled employment in respect of which minimum 
Tates of wages have been fixed under this Act. It is contended on behalf 
of the petitioner that under the Minimum Wages Act no provision is made 
for payment in kind and, therefore, since payment is made by him to his 
labourers in kind, he would not comè within the provisions of the said 
Act, and moreover, the provisions of the Act would not apply to agricul- 
tural labourers, I am unable to accept this contention of the learned Advo- 

2350-LW/4W/2W-1168 
cate for the petitioner. By Notification No. ———— ———— —— dated 
1000-LW/LW/2W/62 
12.12.68 the minimum wages have been fixed for employees employed in 
agricultural lands and the same was revised subseqently on 30th September, 
1974 which was further revised by Notification No. 1259-L.W. dated 6th 
April 1976. It is, then contended by the Advocate for the petitioner that 
even if it is assumed that Minimum Wages Act, 1948 applies to agricultural 
labourers the last Notification that is Notification dated 6th April, 1976 is 
invalid for non-compliance with the provisions of section 5 (a) and (b) of 
Minimum Wages Act and hence it should be struck down and, therefore, 
there is no question of keeping wage registers in accordance with the said 
Notification. To deal with this point it is necessary to look into the provi- 
sion of section 5 of the Act. Section 5 provides that in fixing minimum 
rates of wages in respect of any scheduled employment for the first time 
under this Act or in revising rates and wages so fixed the procedure laid 
down in section 5 (a) or (b) should be followed and where the appropriate 
Government proposes to revise the minimum rates of wages by the mode 
specified in clause (b) of sub-section (1), the appropriate Government 
„shall consult the Advisory Board also”. The previous Notification, 
of 1974 revising the rates and wages fixed by the Notifica- 
tion of 1968 followed the procedure laid down under section 5(1)(b) 
of the Act and the said Notification has fixed rates of wages, in 
consultation with the said Advisory Board. So far as this Notification 
of 1974 is concerned the same.could not be challenged on that ground 
by the learned Advocate for the petitioner. Fhe Notification of 1975 in 
paragraph 3 runs as follows: “Now, therefore, in pursuance of the 
terms laid down in item Nos. 5&6 of the aforementioned notification 
the Governor is pleaded to announce that the minimum rates of wages 
of both daily rated and monthly rated workers shall be as shown in 
the Schedule below with effect from the Ist October, 1974. The 
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Notification of 6th April, 1976 has laid down in paragraph 3 of the said 
Notification that in pursuance of the item Nos. 5 & 6 of the notification 
dated 30th September, 1974 the minimum rates of wages have heen fixed 
with effect from Ist October, 1975. Item Nos. 5&6 of Notification of 
30th September, 1974 runs as follows: Item No. 5.—The minimum 
rates of wages so revised above are on the basis of Agricultural CPI 
(1960-61=100) for 1972=73 at 233-point. The minimum rates of 
wages will be adjusted at the rate of 62 paise per month per point rise 
or fall of the CPI Number above 233-point for the adults and at the 
rate of 45 paise per point for the children. But in any case the minimum 
rates of wages will not be less than the rates mentioned above. Item 
No. 6.—The minimum rates of wages will be adjusted each year 
with effect from ist October on the basis of annual average 
Agricultural CPI Number of the previous year (July to June). The 
Jearned Advocate for the petitioner contends that a notification 
regarding rates and wages can only be revised according to the 
provisions of section 5 (a) & (b) of the said Act and cannot be 
revised in the manner as stated in the notification of 1975-76. Accordingly 
these latter two notifications are liable to be struck down for violation of 
provisions of sections 5 of the Act. In this connection he has referred me 
to several cases reported in (1) Bijoy Krishna v. State of Assam, AIR 1969 
Assam page 33, (2) Rathinensamy v. Nagarmal, 1963 Madras page 138 (3) 
1972 Labour Industrial case sage 398, (4) ILR 1972 Andhra Pradesh page 
495 and lastly (5) Chandra Bhawan v. State of Mysore, AIR 1970 SC page 
2042. The case reported in 1972 Labour Industrial case is a case where a 
notification issued by the Kerala Governmeut revising the rates of wages 
for that State u/s. 5(1)(b) of the Minimum Wages Act and date fixed was 
“on or before 15.4.68 that the proposal would be taken up for cansidera- 
tion”. This date was much less than two months from date of publica- 
tion of the notification which was dated 9.2.68. It did not, therefore, 
satisfy the requirements of section 5(1)(b) of the Act and, therefore, that 
notification was held to be bad as section 5(1)(b) of the Act is mandatory 
and non-compliance would vitiate the fixation or revision of Minimum 
Wages Act. The other cases also relate to non-compliance with the pro- 
visions of section 5(a) & (b) in the matter of revision of wages. The learned 
Advocate for the State has drawn my attention to the provisions of section 
3(1) (b) proviso on the basis of which he argues that if itis held that 
the impugned notification is bad then the notification immediately in force 
before the expiry of 5 years shall continue in force. Accordingly, in any 
event, the petitidner will have to maintain wage registers as the notificati- 
on of 1974 would be in force even if the subsequent notification of 1975-76 
are held to be bad. The petitioner is prosecuted for not maintaining 
wage registers for his employees in accordance with the Act. The Land 
Reforms Act does not fix the wages of employees employed by an 
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Agriculturist. The fixation of rates of wages for employees is made under 
the Minimum Wages Act only. The petitioner will have to maintain the 
registers under that Act. He cannot escape the liability to maintain the 
same. Looking into the notifications of 1975-76 it seems to me that those 
notifications are not made in accordance with the provisions of section 
5(a) or (b) of the Act as provisions for revising rates of wages are laid 
down in section 5 of the Act only and there is no provision for adjusting 
the wages as provides by the norm laid down in a previous notification, 
as has been done in the present case. I hold that these notifications have 
no force of law. Accordingly I hold that the petitioner is not liable to 
follow the same. Be that as it may, the petitioner cannot escape the 
liability for maintaining the wage registers under the Notification of 1974 
which will remain in force in spite of the fact that the subsequent 
notifications are held to be bad. Accordingly the prosecution of the 
petitioner for non-maintenance of the registers will lie. 

The Rule is accordingly disposed of. 





S.P.T. 
[CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee 
and Mr. Justice Bankim Chandra Ray 
Decision: December 19, 1978 
The State of West Bengal & Ors. oe .. Appellants 
Versus 
Kanai Lal Saha & Ors. Respondents* 


West Bengal Land Reforms Act 1955, secs. 50, 51(1), 51A(9). chs. IIX 
and VII— West Bengal Land Reforms Rules 1965, Rules 22 to 27—Prepa- 
ration and Revision of Records of Right— Bengal Survey Act 1875—Survey 
of lands— Operation Barga— Recording of names of bargadars. 

Respondents Nos. 1 to 57 allege they are.owners of different plots of 
land in Basanti in 24-Parganas, they personally cultivate their respective 
lands and the said lands are not cultivated by bargadars. On September - 
1, 1978. O. C. Halka Camp, Basanti issued a Memo enclosing a list 
of mouzas where operation Barga would start very soon and enclosing 
alist of proposed sites for offices.. Respondents 1 to 57 by a writ 
petition alleged that the State and its officers were threatening to prepare 
and publish Records of Right in respect of their lands in contravention of 
West Bengal Land Reforms Act 1955 and West Bengal Land Reforms 
Rules 1965 and they prayed for cancellation of the said memo and for 
injunction. Trial court granted interim stay. Appellants appealed against 
the interim stay order and applied for stay of the said order. They claim 


*F., M. A. T. No 3139 of 1978. 
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that Operation Barga is a special programme for recording names of 
bargadars. i 

HELD: Tke impugned directives relating to Operation Barga are 
in the nature of administrative directions and have no statutory force. The 
Processes or the stages in the settlement operations have been laid down 
in the relevant statutory Rules. The government by its administrative 
order cannot change these processes. In case of any inconsistency or 
repugnancy between the Provisions of Chapter VII of the West Bengal 
Land Referms Act 1955 and the relevant Rules of the West Bengal Land 
Reforms Rules 1965 on the one land and the directives of the State 
Government: relating to Operation Barga on the other, the statutory 
provisions must prevail and override the administrative directives. The State 
Government by issuing an executive fiat cannot prepare or revise the Record 
of Rights contrary to the said statutory provisions. (Para 7) 

Clause (ti) of the second proviso to Rule 1 of Sch. A inserted by 
the Notification dated November 11, 1978 inter alia empowers the Revenue 
Officer to act either on his own motion or on the receipt of an application 
Srom others. But before recording the ‘name of a bargadar the Revenue 
Officer is bound to hold enquiry and to give persons claiming as bargadars 
and the owners of the land concerned such opportunity of being heard 
as the Revenue Officer may deem fit. Until final publication of the records 
the entry prima facie would not have any statutory presumption of correct- 


ness in terms of sec. 51A(9) of the Act. {Para 10) 
A writ petition may be filed even in case of an apprehended or threate- 
ned injury or wrong. (Para 10) 


The disposal of the prayers for recording the names of bargadars 
would be only in accordance with Ch, VII read with relevant provisions of 
the West Bengal Land Reforms Rules andin particular Schedule A. Sta- 
tutory processes must be followed. Disputes between owners and 
bargadars may be decided in accordance with Ch. III of the Act. (Para 12) 
` S. Gupta (Addl. Advocate General), Mrs. Manjari Gupta, 

A. K. Motilal and B. Malkhandi ... Jor appellants 
Kashi Kanta Moitra and Himadri Sankar Majumdar... for respondents 

The judgment of the -Court was as follows :— 

Mookerjee, J.: Respondent Nos. 1 to 57 to this appeal claim to 
be the owners of the lands situated in the different mouzas witnin 
P.S. Basanti District-24 Parganas. They have purported to give a 
detailed list of the lands allegedly owned by them in the Annexure ‘A’ 
to the Writ petition filed by them. They have alleged’ that each of 
them personally cultivate the said lands and ‘that none of these 
lands are cultivated by bargadars. On Ist September, 1978 the 
Officer-in-Charge, Centralised Halka Camp, Basanti, 24 Parganas 
had issued a Memo addressed to the Secretary, to the local Congress 


.~ 106 State of W. B. y. Kanai Lal Saha [1979 (1) CLI 


Committee enclosing a list of mouzas where “Operation Barga” work 
will start very soon on priority basis. The said memo contained a list 
of proposed sites for offices for the aforesaid purpose. The respondents 
lto 57 herein in their Writ petition have inter alia prayed that the 
appellants in this appeal (the respondents in the Writ petition) be com- 
manded to cancel and recall the aforesaid Memo and to prohibit them 
from taking any steps in the ‘Operation Barga? They have prayed for 
_ quashing of the impugned memo and the notice. Their Writ petition 
also contains a prayer for issue of appropriate Writs to command the 
respondents to the Writ petition not to prepare any record of rights 
under Section 51A of the West Bengal Land Reforms Act without making 
a declaration and proclamation in the field and without notice and without 
_ allowing the petitioners to take part in such proceedings and to place 
their case. 

2. Nine other similar Writ petitions were filed by others. On 15th of 
September, 1978, Hon’ble Mr. Justice Sabyasachi Mukharji was pleased 
‘to issue Rules upon the Writ petitions (vide'C. R. No. 8339 (W) to 
8348 (W) of 1978). His Lordship was pleased to grant interim orders to 
‘the extent that no further effect would be given to the impugned 
_ notice dated Ist September, 1978. The petitioners were given liberty 

to apply for further interim orders with notice. The learned single Judge 
by his Orders dated 22nd and 29th September, 1978, had extended the 
said interim orders. On 17th November, 1978 and again on 20th 
November, “1978 the learned single Judge modified and clarified the 
aforesaid interim orders. The State and its officers have preferred this 
appeal under clause 15 of the Letters Patent against orders dated 17th and 
20th November, 1978 passed in C. R. No. 8348 (W) of 1978 (Kanai Lal 
Saha and others v. State and others). 


3. The appellants have filed an application for stay of the opera~ 
tion of the aforesaid two orders appealed against. The respondents have 
opposed the said prayer. At the outset it is necessary for us to point, 
out that this order will only govern the present case (arising out of 
‘C.R.No. 8348 (W)/78) and at present we need not consider the correctness 
and propriety of the orders which might have been passed upon other writ 
petitions which have been filed, inter alia challenging the operation barga. 
The State has not preferred appeals in respect of interim orders passed in 
other Rules and we are not aware whether or not the facts involved in the 
other Rules are similar and whether or not the grounds of challenge are 
identical. We have not also heard the learned Advocates appearing for the 
different parties in the other Rules. Therefore, the order passed today will 

only govern the present appeal. 

4. Before we consider the submissions of the learned Advocates for 
the appellants and respondents it is also necessary to briefly mention the 
background of this case. It appears that on or about 12th November, 1973 
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the Governor of West Bengal, in the exercise of power conferred by sub- 
section (1) of Section 15 of the West Bengal Land Reforms Act, 1955 had 
made an order directing that the records of rights in respect of the Dis- 
trict of 24- parganas be revised by a Revenue Officer in accordance with the 

provisions of Chapter VII of the said Act and the provisions of the West Be- 
ngal Land Reforms Rules, 1965 ini this behalf. On the same date in exercise 
of the powers conferred by Section 3 of the Bengal Survey Act, 1875, the 
Governor of West Bengal had ordered that a survey be made of all lands 
which are comprised in the district of 24 parganas and that the boundaries 
and mouzas fields be demarcated on the lands so to be surveyed. On 23rd 
December, 1974 in exercise of the powers conferred by the 1st proviso to 
paragraph 1 of schedule ‘A’ of the West Bengal Land Reforms Rules, 1965 

. the Governor gave permisson for omiting steps for traverse and cadestral 
survey. The Governor by the same notification ordered that the steps for 
preliminary record writing or Khanapuri and local examination or Bujhe- 
rat be amulgamated in revising the records of rights in pursuance of the 
aforesaid order dated 12th November, 1973. The learned Advocates for 
both parties have stated before us that the Revisional proceedings for 
preparation and publication of the records of rights in accordance with the 
provisions of Chapter VII of the West Bengal Land Reforms Act and the 
provisions of the West Bengal Land Reforms Rules are now in 
progress in the different mouzas within P. S. Basanti. 

5. Theappellants have placed before usacopy of Memo No. 
12304(27) G.E. dated 5th July, 1978 issued by the Board of Revenue, 
Government of West Bengal on the subject ‘Operation Barga’. The 
Secretary, Board of Revenue, West Bengal in paragraph (1) of the said 
Memo dated 5th July, 1978 stated that the entire work ofrecording of 
bargadars under an intensive drive envisaged in the decision of the work- 
shop may be divided into five distinct operations set out in the succeeding 
paragraphs of the said Memo. 

6. The paragraph (5) of the said memo makes reference to the 
recording of names of bargadars both under Section 50 of the 
Land Reforms Act and also under Section 51 of the said Act. In the 
present case before us, the Revisional settlement work has been admittedly 
taken up within P.S. Basanti, District-24 Parganas. Therefore we proposed 
to consider what would be the appropriate interim order in the matter of 
recording of names of bargadars according to the impugned memo in the 
revisional record of rights which are under preparation. We make it 
clear that our order does not cover the case where the State is purporting 
to follow the aforesaid impugned memo dated 5th July, 1978 in the matter 
of maintenance of record under Section 50 of the West Bengal Land Refo- 
rms Act. We express no opinion as to whether the directions in the afore- 
said memo regarding the “Operation Barga” can be lawfully enforced in 
the matter of maintenance of record of rights under section 50 of the Act. 


«a 
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7. The appellants have claimed that “Operation Barga” is the name 
of the special programme launched for recording the names of bargadars. 
Undoubtedly it is for the State Govt. to formulate its policy for promoting 

the economie interests of bargadars. The State Govt. may in appropriate 
manner obtain information about the incidence of Bargadars in the diffe- 
rent areas. But it is undisputed that the revision of Record of Rights 
must be made in accordance with the provisions of Chapter VII of the 
West Bengal Land Refroms Act and Rules made by the State Govern- 
ment in this behalf (vide sub-section (1) of Section 51 of the Act.). 
Sections 51 and 51A of the Act and Rules 22 to 27 and the Schedules A and 
B of the West Bengal Land Reforms Rules, 1965 contain elaborate provi- 
sions relating to procedure for revising or preparing the Records of Rights. 
The impugned directives relating to ‘Operation Barga” are in the nature 
of administrative directions and the said memo dated 5th July, 1978 has 
no statutory force. The processes or the stages in the settlement opera- 
tions have been laid down in the relevant statutory Rules. The Govt. by 
their administrative orders cannot change these processes. In case of any 
inconsistency or repugnancy between the provisions of Chapter VII of the ` 
Act and the relevent Rules of the West Bengal Land Reforms Rules. 
1965 on the one hand, and the directives of the State Government relating 
to “Operation Barga”, on the other the statutory provisions must prevail 
and override the administrative directives. The State Government by 
issuing an executive fiat cannot prepare or revise the record of rights 
contrary to the said statutory provisions. In fact. the paragraph (5) of the 
aforesaid memo dated 5th July, 1978 on the subject of ‘Operation Barga” 
itself, inter alia recognised that the recording of bargadars will have to 
be done under Section 51 of the Act. For this purpose the steps were being 
taken to amend the Rules. In fact, amendment of the same Rules have 
been subsequently made. ? 

8. Mr. Sadhan Gupta learned Advocate appearing on behalf of 
the appellants has placed before us two Government notifications respe- 
ctively dated 9th September. (published in the Gazette on 13th Septe- 
mber, 1978) and 19th September, 1978 (Published in the Gazette on 20th 
September, ,1978). The State Government by the notifications dated-9th 
September, 1978 has substituted clause (1) of' Schedule ‘A’ of the West Be- 
ngal Land Reforms Rules, 1965. The other notification dated 19th Septem- 
ber, 1978 inserted sub-Rule (2) in Rule 21 of the said Rules. The Rule 21 
relates to maintenance of record of rights under section 50 of West Bengal 
Land Reforms Act. Therefore, we need not consider in this appeal, effect 
of the said notification dated 19th September, 1978. The petitioners 
of the Writ petition out of which this appeal arises, have not challenged 
the vires of the said State Government notification dated 9th September, 
1978 by which the second proviso to Clause (1) of Schedule ‘A’ of the West 
Bengal Land Reforms Rules was substituted and a new proviso was 
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inserted. Therefore, we express nọ opinion regarding the vires of the 
said sub-Rule (2) of Rule 21. We would presently refer to the said second 
proviso. 

9. The Rule 1 of Schedule A of the West Bengal Land Reforms Ru-- 
les specifies that the Record of Rights shall be revised or prepared by a Rev- 
enue Officer i.e. any officer whom the State Govt. may appoint by name or 
who by virtue of his office can discharge any of the functions of the Reve- 
nue Officer in any area, Secondly the different processes for revision and 
preparation of the records have been clearly described in detail. Undou- 
btedly, Items I to IV of the said processes mentioned in Rule I may be 
omitted or amalgamated with another with the previous permission of the 
State Government. In fact, we have referred to the State Government 
Notification dated 23rd December, 1974 regarding omission of traverse 
and cadastral survey and amalgamation of the preliminary record writing 
and the local inspection in revising the Record of Rights in the district of 
24 Parganas.. Prima facie any addition alteration or modification of the 
Said process which are to be followed for the revision and preparation of 
records can be made by amendment of the relevant statutory provisions 
including Schedule A. Any administrative direction which purports to 
alter in any other manner the said processes would be prima facie not 
legal. Further, the Records of Rights are statement of rights and include 
not only the name of each person who is a raiyat or occupant of land or 
` who is a Bargadar but also the other particulars set out in Rule- 23. Entry 
or omission from Record of Rights have several consequences, and the 
Record of Rights affect claims and questions relating to property rights 
and status of the person cultivating the land. Therefore, at the different 
stages of revision and preparation of records statutory provisions have 
been made for issuing proclamations for giving of notices, for opportu- 
nity of hearing before the various authorities, opportunity to file claims 
and objections and to apply for revision.. But at the same time, it is 
necessary to point out the rules including the schedule A do not contain 
One uniform procedure for issue of notices to persons interested, also the 
manner of making claims and objections at the different stages and their 
disposal by the different authorities differ from one stage to another. It 
appears at some stages only general notices in the form of proclamations 
are required to be made. But at other stages personal notices are required 
to be given. It is unnecessary for us to set out the provisions relating 
to issue of proclamations and services of notice because the Rules read 
with the appendix “A” contain elaborate and explicit procedure for the 
same. 

10. The clause (ii) of the second proviso to the Rule 1 of Schedule 
A inserted by the aforesaid notification dated 9th September, 1978 
inter alia empowers the Revenue Officer to act either on his own mo- 
tion or on the receipt of an application from others. But before 
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recording the name of a Bargadar the Revenue Officer is ‘bound to hold 
enquiry and to give persons claiming as Bargadars ‘and the owners of 
the Jand concerned such opportunity of being heard as the Revenue 
Officer may deem fit. Even in case, the names of a Bargadar or an 
occupier is recorded under the second proviso to Rule 1 of Appendix 
A, until the final publication of the said‘records, the entry prima facie 
would not have any statutory presumption of correctness in terms of 
Section 51A(9) of the West Bengal Land Reforms Act. Secondly, the 
Revenue Officer under Explanation II to the second proviso of Rule 1 of 
Schedule A may issue a certificate only after he has held an enquiry 
under clause (ii) of the said second proviso and has given persons 
claiming as Bargadars and the owners such opportunity of being heard as 
the Revenue Officer may deem fit. A certificate under Explanation If shall 
be in the form prescribed by the State Government. We understand that 
the State Government proposes shortly to prescribed the said form. 

11. Mr. Gupta at one stage submitted that the petitioners of the- 
Writ petition have no prima facie case. Accordingly to Mr. Gupta the 
notice (annexure B) to the writ petition did not mention all the mouza. 
in which the petitioners land may be situated» Secondly he submitted 
that the petitioners of the writ petition do not allege that the respondents 
therein are attempting to record naines of bargadars in the Khatians in 
respect of their land. At this interlocutory stage we are not prepared to 
hold that the writ petition is not maintainable. Itis no very much dis* 
puted that this mouzas within Basanti Police Station have been chosen 
as ‘priority pockets’ and the State Government and its officers propose 
to conduct ‘Operation Barga” in the said mouzas. Further a writ 
petition may be filed even in case of an apprehended or threatened injury 
or wrong. In this case the petitioners have alleged in this writ petition 
that the state and its officers are threatening to prepare and publish 
the Records of Rights in respect of their lands in contravention of the 
provisions of West Bengal Land Reforms Act and the relevent - Rules. 
These questions may be finally decided at the time of the disposal of the 
said Rule. At presént a workable order should be passed. 

12. Inthe light of the above discussions we clarify the order of 
the learned Single Judge dated 17th and 20th November, 1978 in the 
following manner :— 5 

Re :—Paragraph (1)— 

The State Government has been already given liberty to deter- 
mine in accordance with Jaw, claims and objections relating to the 
recording of Bargadars in the Records of Rights. The notice referred to 
in paragraph (1) of the order dated 17.11.78 means such notice as the 
relevant provisions of law may. require to be given. We have already 
pointed out that under the West Bengal Land Reforms Rules the manner 
of giving notices in not uniform. But, the particular mode of notice/ 
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notification/proclamation necessary at the particular stage or process for 
preparing and publishing records must be adhered to. The learned Single 
Judge in his order dated 20th November, 1978 himself has clarified this 
position Subject to this clarification we maintain the Fargiaph. (1) of the 
order dated 17th November, 1978. 

Re ;—Paragraph (2)— f 

Mr. Sadhan Gupta, . learned advocate for the appellants, has 
stated that the advice and assistance of the local committees are not being 
obtained in the matter of preparation and publication of the records. 
The preparation’ and revision of the records are being made by the duly 
authorised officers in accordance with Chapter VII of the Act read ween 
the Rules. 

Re i panisaon (3) ` 

We modify the said directions. We direct that the disposal of 
the prayers for recording of the names of Bargadars would be only in 
accordance with the Chapter VII read with the relevant provisions of 
the West Bengal Land Reforms Rules and in particular the Schedule A. 
The statutory processess must subject to their omission and/or amalga- 
mation by necessary notification be followed. In case of any dispute 
„between the owners and the alleged bargadars regarding their relation- 
‘ship, harvesting, storage thrashing, division and delivery of produce, 
the same may be decided in accordance with the provisions of Chapter III 
of the West Bengal Land Reforms Act. In this connection reference may 
be made to the order dated 20th November, 1978 passed by Learned 
Single Judge. It would be also open to the appropriate authorities to 
take steps for prevention of breach of peace. 

Re :—Paragraphs (4) and (5)— 

No observation is- made in this appeal about interim orders 
passed in other Rules because the same are not subject matter of the 
present appeal. ; i 

13. At this stage we express no opinion on merits of the respective 
cases of the appellants and respondents. All actions taken by the parties 
and orders passed by the authorities during the pendency of this appeal 
would be subject to the decisjon in the appeal and without prejudice to 
their rights and contentions. The application filed on 5th December, 1978 
is disposed of on the above terms. 

Ray, J. : I agree. 

P. R. 
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i [| CIVIL APPELLATE JURISDICTION ]} 
Before Mr. Justice Arun Kumar Janah and Mr. Justice Ram Krishna Sharma 
Decision: June 23, 1978 
Sadhana Bala Debi deg = .. Appellant 
Versus 

Life Insurance Corporation of India z ... Respondent* 

Mortgage — Memorandum of when to be registered ; Pardanashin Lady 
—how far entitled to special protection. 

The respondent filed a suit for recovery of a sum of money on 
the ground that the appellant took a loan of Rs. °21,000/- from the 
-predecessor of the plaintiff by executing a promissory note therefor 
and by deposit of her title deeds of the properties mentioned in Schedule 
‘A’ to the plaint. The defendant denied the’ claim altogether on various 
pleas. The trial Court decreed the suit against which the defendant 
appellant preferred the instant appeal. 

HELD: (1) On facts that the appellant is not a pardanashin lady. 

(2) If the parties intend to reduce their bargain regarding the 
deposit of the Title Deeds to the form of a document, then the document 
requires registration. If, on the other hand, its proper construction 
and the surrounding circumstances lead to the conclusion that the parties 
did not intend to do so, then there being no express bargain the contract to 
create mortgage arises by implication of the law from the deposit itself 
with the requisite intention and the document, being merely evidential 
does not require registration. (Para 8) 

Cases referred to :— 

(1) Annoda Mohini Roy Chowdhury v. Bhuban Mohini Debi, 281A 71 

(2) Shambati Keori & ors. v. Jago Bibi, 29 IA 127 

(3) Mirza Sajjad Husain & anr. y. Nawab Wazir Ali Khan & ors. 
39 IA 156 

(4) Mussamat Taid-un-nisa yv. Munshi Mukhtar Ahmed, 52 JA 342 

(5) Tara Kumari v. Chandra Mandshwan Prasad Singh, 58 IA 450 

(6) Inche Noriah binti Mohammed Tahir yv. Shuikh Aliebin Omerbin 

Abdullah Bahashuan, AIR 1929 PC 3 : 

(7) Mt. Kharbuja Koer vy. Jangbahadur Rai & ors, AIR 1963 SC 1203. 

(8) Nayantara Datta v. Caledonian Insurance Co, 72 CWN 733 

(9) Subramoniam & anr. y. Lutchman & ors., 50 IA 77 

(10) Indian Bank Ltd. Hyderabad v. M/s. Anomula Seshagiri Rao and 
Sons Co. & ors, AIR 1971 AP 287 

(11) Rachpal v. Bhagwandas, AIR 1950 SC 272 

(12) United Bank of India v. Lakharam & Co., AIR 1965 SC 1591 

(13) Bhairab Chandra Bose v. Anath Nath De, 24 CWN 599 

{14) Sunil Kr. Singh v. Life Insurance Corporation of India, AIR 1976 
Cal. 224 ; 

* Appeal from Original Decree No. 900 of 1965. 
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B. C. Dutt, Subhas Chandra Banerjee, Hiralal Dutt i 

and Partha Dutt su ay as for Appellant 

Rabindra Nath Choudhury ae for Respondent 
The judgment of the Court was as follows : — 


Janah, J.: This appeal is by the defendant and it arises out of a 
suit instituted by the plaintiff-respondent against the appellant for realia- 
sation ofa sum of Rs. 27,133.69p as mortgage dues. The plaintiff’s 
case is as follows : 

2. The defendant is the owner of the properties described in sche- 
dule A to the plaint. On December 29, 1954, Rajasthan Insurance Co. 
Ltd. advanced a loan of Rs. 21,000/- to the defendant at her request and 
the defendant agreed to pay the loan with interest at the rate of 9 per cent 
per annum. On the same day the defendant executed a promissory note 
for the said sum of Rs. 21,000/- in favour of the Rajasthan Insurance Co. 
Ltd. Subsequently on the same day the defendant deposited her Title Deed 
regarding the properties described in schedule A with the Rajasthan 
Insurance Co. Ltd. at its office at 23/A, Netaji Subhas Road, Calcutta. On 
December 29, 1955 the defendant paid a sum of Rs. 1890/- to the Rajas- 
than Insurance Co. Ltd. towards interest of the loan and she paid a 
further sum of Rs. 1500/- towards the principal amount. Thereafter all 
the assets and liabilities of the Rajasthan Insurance Co. Ltd. vested in the 
Life Insurance Corporation of India by the Life Insurance Corporation 
Act, 1956 (Act 31 of 1956). The defendant has not made any other pay- 
ment towards the said loan or ‘towards the interest inspite of demands 
The plaintiff, therefore, filed the suit for recovery of the amount of the 
oan together with interest calculated upto 3rd May, 1960. 

3. The defendant contested the suit by filling a written statement. 
The defendant denied her liability for the amount claimed by the 
plaintiff. The defendant claimed to be an illiterate pardanashin lady. 
She asserted that she did not know how to read and write any language 
whatsoever. She denied to have taken the loan alleged by the plaintiff 
from the Rajasthan Insurance Co. Ltd. on executing a promissory note. 
She also denied that she deposited her title deed with the Rajasthan 
Insurance Co. Ltd. for the purpose of creating a security for the loan as 
alleged by the plaintiff. The defendant also denied the story of any pay- 
ment towards the principal -and interest. The defendant’s positive case 
is that the promissory note and the memorandum are all forged documents. 
It was alleged that the defendant kept her title deed and many other 
valuable papers with one of her trusted friends, Sm. Giribala Debi of 
Tantipara, Baranagar, who used to look after her properties, as the defen- 
dant used to reside at Benares and -other places of pilgrimage for the 
major part of the year. The said Giribala died sometime ago without 
making over the deed and other papers to the defendant . The ' defendant 
tried to get back her title deed and other papers from the family members 
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of Giribala and they assured the defendant that those papers would be 
returned to her after those were found out on search. It was alleged that 
some designing person or persons somehow secured her valuable title deed 
and a false, fraudulent and fictitious claim has been made against her on the 
basis of a false fabricated and forged promissory note anda memoran- 
dum of document. 

4. The trial court found that the defendant was not a pardanashin 
illiterate lady. The trial court further found that the defendant took the 
loan on executing the promissory note and subsequently deposited the 
` title deed and executed the memorandum for such deposit. Before the 
trial court it was argued on behalf of the defendant that the memorandum 
itself created the mortgage and therefore it required registration. This 
plea was also negatived by the trial court. On these findings the trial 
court passed a priliminary mortgage decree. Against the said decision of 
the trial court the defendant has come up in appeal. 


5. Mr. Dutt, learned Advocate for the appellant has in the first place 
argued that the defendant being an illiterate and pardanashin lady the 
onus was upon the plaintiff to establish by positive evidence that the 
contents of the aforesaid two documents namely, the promissory note, 
Exhibit 2, as well as the memorandum. Exhibit 3, were explained to the l 
defendant and she fully understood the transaction. Mr. Dutt contended 
that the evidence on record is not sufficient to come to such a conclusion 
It was argued by Mr. Dutt that the only witness examined on behalf of 
the plaintiff is P.W. 1, Taraprosad Banerjee, who isan employee of Zonal 
Mortgage Department, Life Insurance Corporation of India. According 
to Mr. Dutt, the evidence of this witness cannot be relied upon for the 
purpose of coming to the finding that the contents of the above-mentioned 
two documents were explained to the defendant. Mr. Dutt contended 
that according to the evidence of this witness, Benode Babu, Manager, 
explained both the documents to the defendant but Benode Babu was 
not examined. It was also contended that Sushil Mukherjee who according 
to this witness wrote the ledger, Exhibit 1, has also not been examined. 
Similarly, Bidyut Majumdar who typed the promissory note and the memo- 
tandum has also not been examined. It was also contended that accor- 
ding to the evidence of PW 1, all the officers were present but none of 
them had been examined. It is true that all those persons had not 
been examined but it is not necessary for the plaintiff to examine all the 
persons who might have been present during a particular transaction in 
order to prove his case. [n our view PW 1 is certainly a competent wit- 
ness to speak on the subject on which he has deposed. It appears from 
his evidence that he used to look after law matters, namely, assignment, 
mortgage and other suits of the Rajasthan Insurance Co. Ltd. He has 
stated that the promissory note, Exhibit 2, was signed by the defendant in 
his presence and the memorandum Ex. 3, was also signed by the defendant 
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in his persence. He has stated that Benode Babu, Manager, explained 
both the documents to the defendant. Nothing has been elicited in cross 
exumination of this witness which shakes his credibility. The trail Court 
accepted this witness as reliable and. we find no reason to differ from the 
view taken by the trial court. The defendant made an attempt to show 
that PW 1 was not in service of Rajasthan Insurance Co. Ltd. and for that 
purpose she examined one Subedar Singh as DW 2. The evidence of DW 
2 is that he was a policy-holder of Rajasthan Insurance Co. Ltd. and he 
occassionally used to go to the office of the Rajasthan Insurance Co. Ltd. to 
enquire about Bonus etc. and in that connection he used to meet the 
Managing Director. He said that he did not see PW 1 at the office of the 
company. Apart from the fact that it is quite unlikely that a policy-holder 
ofan Insurance Company would come to see the Managing Director 
regarding Bonus etc. it is not expected for him to remember who were the 
employees working in that office. We have no hesitation in discarding 
the evidence of this witness through whom an attempt was made to prove 
that PW | was not an employee of Rajasthan Insurance Co. Ltd. at the 
relevant time. 


6. Let us now turn to the evidence of the defendant to see whether 
the story set up by her in the written statement can be believed or not 
and how far she has succeeded in establishing that she is a pardanashin 
and illiterate lady. The plaintiff’s case in the plaint is that the payment 
of Rs. 21,000/- was made first, then the defendant executed the promissory 
note and thereafter on the same date after sometime she executed the 
memorandum and deposited her title deed. This case of the plaintiff has 
been completely denied by the defendant who asserts that she never exe- 
cuted the promissory note or the memorandum and those documents are 
forged. Her explanation about the production of the original title deed by 
the plaintiff is, as we have seen earlier, that the same was made over to 
her friend Giribala and while it was lying with the said Giribala, some 
designing persons somehow secured the documents and fabricated the 
promissory note and the memorandum on the strength of the said docu- 
ment. In answer to question 17, the defendant stated that she did not 
even see the deed with her own eyes and that she did not deposit the same 
for creating a mortgage. If the defendant did not see her title deed, 
how is it that she deposited the same with her friend Giribala ? In 
order to establish her case that she was a pardanashin and illiterate lady 
who was completely ignorant about the worldly affairs, the defendant 
gave certain answers to questions put to her in her examination on Com- 
mission which clearly shows that the defendant deliberately suppressed the 
truth in order to create an impression that she was totally unaware of all 
worldly affairs and was completely ignorant about matters which one is 
expected to know. This would be evident from the answers given to a 
number of question such as QQ. 4,9, 10, 17, 39, 45, 48, 53, 60, 62, 65-67, 
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69-76, 81-83, 87-88, 98, T16, 119, 124, 125, 128 and 131. It.is the defen- 
dant’s case that her friend Giribala with whom she deposited her title deed 
and other papers used to look after her properties and render accounts to 
her. She stated that Giribala was also illiterate and the accounts which 
she used to render was verbal. According to the defendant, this 
Giribala was a very intimate friend of the defendant. But the 
defendant does not even know the surname of Giribala’s husband. The 
defendant’s case is that after the death of Giribala she caused inquiry to be 
made through her nephew Shewnath about her title deed and other papers 
from Giribala’s relations. But she could not give the address of her 
nephew. She could not even tell the name of the father of that nephew. 
Then again, the evidence of the defendant is that she herself and her 
mother knew about the fact that the document and other valuable papars 
were kept with Giribala. After her mother’s death the defendant told 
about the same to her husband. But her husband did not pay any heed 
to it. It is her evidence that when she did not get her documents she told 
about it to her third son. According to her evidence, when her husband 
did not pay any heed to her, she did not do anything for about one and 
half years after which she told her third son about the documents being 
kept with Giribala. According to her evidence, her nephew Shewnath 
realises rent of her house at Baranagarand an old tenant pays taxes and 
gives money at an interval of one and two months. The name of the 
tenant is Ratan. Neither Shewnath nor Ratan was examined by the 
defendant. The defendant even went to the length of saying that she did 
not at all know that her second son Anil Kumar Singh was the managing 
Director of Rajasthan Insurance Co. Ltd. at the time when the loan was 
alleged to have been given to her although she admitted that her son Anil 
Kumar Singh lives in the same house with her. There are certain inherent 
improbabilities in the story set up by the defendant which she tried to 
support in her evidence for which we find it impossible to believe the 
evidence of the defendant. No independent witness was examined by 
the defendant in support of her cas2 that she was an illiterate and parda- 
nashin lady. It must, therefore, be held that the defendant has failed to 
prove that she is an illiterate and pardanashin lady. That being so, she 
has failed to discharge the initial onus which lay upon her. Unless this 
initial onus was discharged by the defendant there could not be any 
question of the documents being explained to the defendant. Moreover, 
we have already held that the two documents Exhibits 2 and 3, were 
explained to the defendant and she executed the same understanding per- 
fectly well the implication of her execution of those two documents. 

7. A large number of authorities were cited before us by Mr. 
Dutt in support of his contention that a pardanashin lady is entitled to 
certain protection in the matter of execution of documents. Such protec- 
ino giventoa pardanashin woman has been extended to the case of 
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illiterate persons as well. The decisions cited are (1) Annoda Mohini Roy 
Chowdhury v. Bhuban Mohini Debi 28 IA 71 : (2) Shambati Keori & ors. 
v. Jago Bibi 29 [A 127; (3) Mirza Sajjad Husain & anr. v. Nawab Wazir 
Ali Khan & ors. 39 IA 156 ; (4) Mussamat Sarid-un-nisa v. Munshi 
mukhtar Ahmed 52 YA 342; (5) Tara Kumari v. Chandra mouleshwan 
Prosad Singh 58 IA 450 ; (6) Inche Noriah binte mokamed Tahir v. Shaik 
Athebin Omarbin Abdullah Bahasuan AIR 1929 PC 3; (7) Mt. Kharbuja 
Koer v, Jangbahadur Rai & ors. AIR 1963 SC 1203; and (8) Nayantara 
Datta v. Caledonian Insurance Co. 72 CWN 733. There is no dispute 
about the proposition of law laid down in these decisions. But in view, 
of our findings that the defendant is not an illiterate and pardanashin lady 
these decisions are of no assistance to Mr. Dutt. 

8. The next contention urged in support of this appeal is that the 
memorandum dated 29th December, 1954 executed by the defendant re- 
quired registration and as the same is not registered the present suit is not 
maintainable. The contention is that the said memorandum in effect is the 
bargain between. the parties. In support of this contention Mr. Dutt 
relied upon the decision in (9) Subramoniam and another v. Lutchman and 
others, 5O IA 77. In that case it was held that where titles are handed 
over with nothing said except that they are to be security, the law supposes 
that the scope of the security is the scope of the title where however titles 
are handed over accompanied by a bargain, that bargain must rule. Lastly, 
when the bargain is a written bargain, it, and it alone, must determine what 
is the scope and extent of security. Thefacts of that case were however 
quite different from the facts in the present case as would appear from the 
letter which passed between the parties as quoted in the said judgment. 
The next case cited in support of this contention advanced on behalf of the 
appellant is (10) Indian Bank Ltd., Hyderabad v. M/s. Anomula Seshagiri 
Rao & Sons Go. and others, AYR 1971 AP ‘287. In that case also, the 
facts were quite different. While considering this question Their Lord- 
ships quoted the observations of the Supreme Court in (11) Rachapal v. 
Bhagwandas AIR 1950 SC 272. The said observations are as follows : 

“The crucial question is: Did the parties intend to reduce their 
bargain regarding the deposit of the title deeds to the form of a 
document? If so, the document requires registration. If, on the other 
hand, its proper construction and the surrounding circumstances lead 
to the conclusion that the parties did not intend todo so, then, there 
being no express bargain the contract to create the mortgage arises by 
implication of the law from the deposit itself with the requisite intention 
and the document, being merely evidential does not require regi- 
stration.” 

The decision in Rachipal’s case was followed by the Supreme Court sub- 
sequently in the case of (12) United Bank of India v. Lekharam and Co. 
AIR 1965 S€ 1591. The question to: be considered, therefore, is what 
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the parties intended todo. This has to be gathered upon the proper 
construction of the document and the surrounding circumstances. Mr. Dutt 
also relied on the decision in (13) Bhairab Chandra Bose v. Anath Nath 
De, 24 CWN 599. In that case the defendant having already mortgaged the 
house to the plaintiff to secure two previous loans and had delivered 
to the plaintiff the title deeds and executed a promissory note for 
Rs. 1500/- in respect of fresh advance and on the same date wrote a letter 
to the plaintiff in these terms ;— 

“For payment of the sum of Rs. 1500/- with interest I have 
borrowed from you on a.promissory note of date, I hereby put on 
record that the title deeds re my premises already deposited with you 
shall be held as a collateral security.” 

The amount was paid to the defendant after the execution of the pro- 
missory note and passing of the letter. In these circumstances it was held 
that there was no completed contract of mortgage before the letter passed, 
which in the circumstances of the case constituted the mortgage contract 
and was inadmissible for want of registration. Applying the above prio- 
ciples of law to the facts and circumstances of the present case as appear- 
ing in evidence we are of the view that the letter or the memorandum, 
Exhibit 3, did not constitute the bargain between the parties and as auch 
it did not require registration. 

9. The only other thing which remains for us to consider is ihe app- 
lication for reception of additional evidence which has been filed on behalf 
of the appellant. In this application the appellant has stated that being 
advised by her Advocate, Sri Purnendu Narayan Sarker, since deceased, 
she caused search to be made in the office of the Registrar of Joint Stock 
Companies and obtain certified copies of certain documents which bave 
been annexed to the application as Annexure “X”. According to the app- 
ellant these documents will show that the case.made out’by the respondent 
` that the disputed promissory note, Exhibit 2, and the memorandum, Exhi- 
bit 3, were explained to the appellant cannot be true. In view of the dis- - 
cussions made hereinbefore this aspect of the case has very little importan- 
ce and it cannot affect the conclusions arrived at by us. Moreover, we do 
not require these documents to pronounce judgment in this case. The 
application is accordingly dismissed. 

10. For the reasons mentioned above, this appeal fails and it is 
accordingly dismissed with costs. 

ii. Mr. Subhas Chandra Banerjee, learned Advocate for the appell- 
ant, prayed for stay of operation of this order. Fn the circumstances of the 
present case, we find no reason to pass an order for stay as prayed for. 
The-prayer made by Mr. Banérjee is accordingly refused. 

12. Sharma, J.; J agree with what has fallen from my Lord but I 
would like to add a few lines on my own. ‘Whether or not the Memoran- 
dum, handed over along with the title deed, constituted the bargain in this 
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case, can be determined by the contents of the Memorandum. If from 
the contents taken along with circumstances surrounding it, one finds no 
difficulty in spelling out the entire terms of the transaction, the document 
constitutes a bargain, but on the other hand if one has to go beyond the 
document to something else (here in this case the promissory note}, to 
comprehend the terms of the transaction, the document can not be descri- 
bed as the bargain. A document which fails to give the picture of fhe bar- 
gain and stops short of giving such a picture or affords only a partial view 
into the bargain remains a Memorandum but not a bargain. {fn the instant 
case, the contents of Ex. 3 fall short of giving a complete picture of the | 
bargain inasmuch as Ex. 3 does not speak out the stipulated rate of interest 
upon which the Joan was taken and the time stipulated for repayment. 
There can be no doubt that the rate of interest isan essential feature and 
an integral part of the bargain and when Ex 3 does not spell it out and for 
the complete understanding of the bargain refers to another earlier docum- 
ent, namely, the promissory note, Ex 3 remains a Memorandum and by 
itself does not constitute the bargain. In taking this view, I rely upon 
(14) Sunil Kr. Singh v. Life Insurance Corporation of India reported in 
AIR 1976 Cal 224, a decision in which I was myselfa party. In the 
premises I have no hesitation in agreeing with my Lord in holding that 
Ex. 3 required no registration at all. 


K. M. G. 


re re 


[ CRIMINAL REVISIONAL JURISDICTION ] 
Before the Hon’ble Mr. Sankar Prasad Mitra, Chief Justice and 
Mr. Justice Salil Kumar Datta 
Decision: November 28, 1978 
Indra Nath Guha a fed .. Accused/Petitioner 
Versus 
The State of West Bengal. 4 .. ss. Opposite Party" 


Code. of Criminal Procedure 1973, (Act 2 of 1974) secs. 482, 392, 
235(1) —Inherent powers of the High Court—Powers of Revision— Final 
argument—Evidence Act. secs 3, 9, 11, 14, 32(1), 136, 167— Facts, Rele- 
vant facts, facts in issue, Admissibility of evidence—Interlocutory order, 
what is. 

Petitioner Indra Nath isan accused in a sessions Trial proceeding 
before Additional Sessions Judge at Alipore. His father-in-law Ram- 
endra had lodged a complaint to Ballygunj P. S., stating that Ramendra’s 
daughter Surupa was married to the petitioner, that petitioner and his 
mother ill-treated and’ tortured Surupa who later on complained to her 
mother and grandfather about the ill-treatment and torture. Surupa 
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died allegedly from effects of poison. ©. C.. Ballygunj P. S. submitted 
chargesheet against Indra Nath and four others under secs. 120B/328/201 
I. P. C. The S. D. J. M. committed the case to the court of sessions at 
Alipore. The sessions Judge framed charges against Indra Nath, Satikanta 
and Pritilata under secs. 120B/302/109/201 I. P. C, and against Jhantu 
under secs. 120B/302/201 I. P. C. Indra Nath and other accused moved 
the High Court; Additional Session Judge’s order framing charges 
against Satikanta and Pritilala was quashed and set aside. Against the 
judgment of the High Court, Ramendra moved an application under Art. 
136 of the Constitution, to the Supreme Court which rejected the 
application. Trial then commenced against Indra Nath and Jhantu 
before Addl. Sessions Judge, Alipore. Prosecution examined three 
witnesses in full, evidence of the fourth witness was partially recorded. 
Petitioner raised objections to the admissibility of alleged statements of 
Surupa to her grandfather and to her mother, on two grounds—(1) that 
they did not relate to any of the circumstances of the transaction which 
resulted in Surupa’s death and as such they were inadmissible under sec. 
32 (1) of the Evidence Act, (2) that statements of Surupa had already 
been held by the High Court to be inadmissible, Addl. Sessions Judge 
by allowing those statements to be recorded was going against the 
High Court judgment. Petitioner made the present application under 
sec. 482 of the Cr. P. C. (Saving of Inherent Powers of the High Court) 
and he also relied on sec. 397 (calling of Records to exercise powers of 
revision). Petitioner contends that the Judge has admitted the impugned 
evidence under sec. 136 of Evidence Act and his orders rene such 
evidence are final and not interlocutory orders. 

HELD: An application may not be maintainable under sec. 397 
Cr. P.C. Yet, the High Court is entitled to invoke its inherent powers 
under sec. 482 Cr. P. C. and give appropriate relief in proper cases. The 
inherent powers under sec. 482 cannot be exercised at all, if there is a 
specific provision in the Code of Criminal Procedure for the redress of the 
grievance complained of. The inherent power has to be exercised with 
caution and in exceptional cases (a) to prevent the abuse of process of any 
court or (b) to secure the ends of justice. The inherent power should 
not be exercised against any express bar that may have been tmposed 


by the Code of Criminal. Procedure itself. (Para 35) 
An order concerning the admissibility of evidence is an interlocutory 
order. (Para 39) 


The impugned orders herein are interlocutory orders and by reason 
of subs. (2) of sec. 397 of the Cr. P.C. the High Court has revisional 
jurisdiction to interfere with them. (Para 40, 44) 

In the instant case there is no dispute that the proper procedure is 
being followed at the trial. The dispute is with respect.to the admissibility 


/ 
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of certain alleged statements of the deceased. This is therefore, a case not 
of failure of procedural justice but of improper admission of evidence, if 
at all. Sec. 167 and seç. 136 of Evidence Act is applicable. (Para 42) 
The point of law as to the admissibility of evidence in the context 
of the totality of the evidence can be urged at the final argument before 
the judge pronounces his judgment in terms of sec. 235 (1) of Cr. P. C. 
: (Paru 43) 
In view of the provisions of secs. 3,9, I1 and 14 of the Evidence Act, 
the statements of the deceased which are admitted under sec. 32 (1) must 
be statements of circumstances intimately or inextricably connected with 
the transaction resulting in death. (Para 80) 
There is no glaring defect in procedure or manifest or pulpable error 
of law resulting in fragrant mis-carriage of Justice which entitles the 
petitioner to invoke the provistons of sec. 397 Cr. P. C. (Para 81) 
There is no observation in the judgment of the High Court that all 
Statements of the deceased are inadmissible under sec. 32 (1) of the 
Evidence Act. (Para 85, 90) 
The findings of the Dtvision Bench are applicable only to the stage 
of the framing of charges and not to the trial. (Para 89) 
There is no cause for interference with the impugned orders of the 
Trial Judge under sec. 397 of Cr. P.C. (Para 94) 
: The inherent power is not to be resorted to if there is a specific 
provision in the code for the redress of grievance of the aggrieved party, 
it should be exercised very sparingly to prevent abuse of process of any 
court or otherwise to secure the ends of Justice, and it should not be 
exercised against the express bar engrafted in any other provision of the 
code, (Para 98) 
, At the present stage of the trial, the admission of the impugned 
evidence cannot be said to have been vexations or oppressive to the 
petitioner. . i (Para 102) 
The Court will use its inherent powers to secure the ends of justice 
where there has been a violation of the statutes and laws of the land. 
The court will not use its inherent power to defeat any provision of 
law. (Para 104) 
The Court cannot hold at this stage of the trial that the Trial Judge 
has violated any statute or any law of the land. Therefore, the exer- 
cising of the court’s power under sec. 482 would not be justified at all. 
f (Para 103) 
In the instant case the court does not interfere with any of the 
impugned orders either under sec. 397 or under sec. 482 of the code of 
criminal procedure. The appeal is dismissed. (Para 106) 
Cases referred to :— 
(1) Ramendra Mohan Mukherjee v. Satikanta Guha and another, 
Supreme Court SLP (GRL) No. 170 of 1978 order on April 10, 1978 
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(2) Amarnath v. State of Haryana, AIR 1977 SC 2185 

(3) Madhu Limaye v. State of Maharasthra, AIR 1978 SC 47 

(4) Central Bank of India Ltd. v. Gokal Chand,'AIR 1967 SC 799 
(5) Amar Chand Agarwala v. Shanti Bose, AIR 1973 SC 799 

(6) Abdul Rahim v. Emperor, AIR 1946 PC 82 

(7) Ravjappa y. Nilakant, AIR 1962 Mysore 53 ` 

(8) Gokul Ch. Chatterjee y. The State, AIR 1950 Cal 306 

(9) Satish Chandra Saha v. The State, AIR 1954 Cal 379 

(10) Nimoo Pal v. The State, ATR 1955 Cal 559 

(11) Public Prosecutor v. Munigan, AIR 1941 Mad 359 

(12) Goloke Behari v. Emperor, AIR 1938 Cal 51 

(13) Allijan Munshi v. State, AIR 1960 Bom 290 

(14) Chinnavalayan v. The State of Madras, (1959) 1 MLJ 246 
(15) Pratima Dutta y. The State, (1977) Cal HCN 443 

(16) Pakala Narayana Swami y. Emperor, AIR 1939 PC 47 
(17). Amritalal Hazra y. Emperor, AIR 1916 Cal 188 

(18) Satikanta Guha v. State of West Bengal, 81 CWN 1034 

(19) Sunil Chandra Roy v. The State, AIR 1954 Cal 305 

(20) Mangal Singh v. State of Madhya Bharat, AIR 1957 SC 199 
(21) S.G. Mohite v. State of Maharasthra, AIR 1973 SC 55 

(22) Palvinder Kaur y. The State of Punjab, AIR 1952 SC 354 
(23) Shivaji v. State of Maharasthra, 1973 SC 2622 

(24) R. Narappa Reddy v. Jagarlamudi, AIR 1967 AP 219 

(25) Pramatha Talukdar v. Saroj Ranjan Sarkar, AIR 1962 SC 867 
(26) Debendra Nath Dutt v. Satyabala Dasi, AIR 1950 Cal 217 


S. D. Banerji, Prasun Ch. Ghosh, Dilip K. Dutt, 


Dipankar Ghose and Ajoy N. Mukherjee iaa for Petitioner 
J. N. Choudhury, Special Public Prosecutor and se 
Promode Ranjan Roy, Special Public Prosecutor ... for Opposite party 


The judgment of the Court was as follows :— 

Mitra C. J.: This isa contested application which’ was originally 
heard by a Division Bench consisting of Barooah and S. C. Mazumdar, 
JJ. Owing to the unfortunate death of Mazumdar, J. the Judgment 
. could not be delivered. The matter was released by Barooah, J. on the 
16th August, 1978. His Lordship stated as follows :- 

“As S.C. Mazumdar, J. who heard this application along with me, 
died before the judgment could be delivered, let this matter be placed be- 
fore the Learned Chief Justice for cancellation of the part heard and for 
assignment to an appropriate Bench. \ ; 

“In this connection, I may mention that the 'Hon’ble Mr. Justice 
A. N. Banerjee now sitting with me, is not inclined to take this matter on 
personal grounds”. f 

2. The above note of Barooah, J. was placed before me on August 
21, 1978, when this Bench was constituted. 
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3. The petitioner Indra Nath Guha isan accused in Sessions Trial 
No. 2(1)/1978 which is now proceeding before Shri R. Mahapatra, Additi- 
nol Sessions Judge, 6th Court, Alipore. His petition is verified by an 
affidavit of his uncle Sachikanta Guha affirmed on the 26th July, 1978. 


4. The petitioner’s case, inter alia, is that on or about May 5, 1976, 
one Ramendra Mohan Mukherjee lodged a complaint with the Officer-in- 
charge of the Ballygunge Police Station alleging, that his daughter Surupa 
Guha was married to the petitioner in 1966; that since the marriage the 
petitioner’s ‘mother started ill-treating her in all possible ways and made 
his daughter’s life miserable ; that his daughter out of shame did not dis- 
close about her ill-treatment and torture to the complainant or to his wife 
but when it became unbearable for her, she started complaining about her 
said ill treatment to the complainant and his wife; that as days passed by 
the petitioner at the instigation of his mother started ill-treating Surupa 
so much that he used to get drunk and did not even spare to beat her; 
that at the instance of the informant Surupa continued to live with her 
husband and mother-in-law and also started teaching in South Point 
School; that on 4-5-76 at about 1-30 P.M. the complainant received a tele- 
phone call in his office that his daughter Surupa had been removed to the 
S.S.K.M. Hospital as she was very sick; that the complainant immediately 
came to the hospital and on enquiry learnt that it wasa suspected case of 
severe poisoning and her condition was critical; that from the attending 
physician the complainant came to learn that his daughter made a state- 
ment to the effect that she did not take any poison on her own and that 
she had taken only cucumber and lassi at the petitioner’s place as break- 
fast after coming from college; that in the hospital premises the petitione- 
r’s father Satikanta Guha pointed to a bottle of Horlicks held by Mrs. Vin- 
cent (an employee of the South Point School) and told the complainant 
and his brother that only Horlicks from that bottle was offered to Surupa 
during her breakfast; that the statement of Satikanta did not fit in with 
the dying statement of Surupa that she took cucumber and lassi; that the 
above facts indicated that Surupa after taking cucumber and lassi fell sick 
and died at about 11-30 P.M. on 4-5-76; that considering the bad attitude 
of the petitioner’s mother as well as the attitude of the petitioner, the 
complainant felt that some kind of poison was mixed either with cucumber 
or with the lassi which was offered to Surupa, and that in view of these 
facts the complainant requested the Officer-in-charge, Ballygunge Police 
Station, to take up the matter and make a thorough investigation to bring 
the culprits to book for the sake of justice. 


5. On the basis of the statement of Ramendra Mohan Mukherjee 
the Ballygunge P. S. (Sec. S) case No. 188 dated 15-5-76 was started under 
section 120B/326/201 of the Indian Penal Code. The petitioner Indra 
Nath, his parents Satikanta and Pritilata as well as two other persons, 
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named Ramendra Nath Lahiri and Jhuntu Charan Dutta were arrested. 
They were, however, subsequently released on bail. 

6. The Ballygunge Police Station submitted charge sheet against 
Indranath and the four others on July 10, 1976 under section 120B/328/ 
201 IPC. 

__ 7. By order dated October 26, 1976 Shri R. P. Samaddar, Subdi- 
visional Judicial Magistrate, Alipore, committed the case to the Court of 
Sessions, 24 Parganas, Alipore, for trial. The Sessions Judge transferred 
the case to Shri A. P. Bhattacharyya, Additional Sessions Judge, 11th 
Court, Alipore, for trial. The case was registered as Sessions Trial No. 9 
of May, 1977. . 

8. At the time of framing of charge Counsel on behalf of the peti- 
tioner contended, inter alia, that the materials on record which could be 
legally translated into evidence did not contain sufficient grounds for pro- 
ceeding against the petitioner. The petitioner was, therefore, entitled to an 
order of discharge under section 227 of the Cr. P.C. It was further 
contended that the statements of witnesses recorded under section ‘161 of 
Cr. P. C. could not be legally translated into evidence in view of the pro- 
visions of sections 32(1) and 54 of the Evidence Act. 

The Sessions Judge, however, by order dated the 3rd June, 1977 
framed charges against Indranath, Satikanta and Pritilata under sections 
120B/302/109/201 IPC. He also framed charge under sections 120B/302/ 
201 IPC against the accused Jhantu Charan Dutta. 

10. Against the order framing charges, Indranath and all the other 
accused persons moved this Court in its Criminal Revisional Jurisdiction 
and obtained three different Rules. The Rules came up for hearing before 
R. Bhattacharyya, J. and R. K. Sharma, J. By their Lordships’ judgments 
delivered on the 25th July, 1977, the Additional Sessions Judge’s order 
framing charges against Satikanta and Pritilata was quashed and set aside. 
Their Lordships’ judgments are reported in 81 CWN 1034 (Satikanta Guha °° 
& Ors. v. State of West Bengal. Their Lordships re-framed the charges 
against Indranath Guha and Jhantu Charan Dutta. The reframed charge 
against Jhantu Charan Dutta is: 

“That you on or about the 4th day of May, 1976, at Hindusthan 
Road, Calcutta, did commit murder by intentionally or knowingly 
causing the death of Surupa Guha, alias Dola by administering poison 
to her through food or causing the same to be administered and there- 
by committed an offence punishable under section 302 of the Indian 
Penal Code”. 

11. The charges against Indranath Guha were “First that you on or 
about the 4th day of May 1976 at Hindusthan Road, Calcutta abetted the 
commission of the offence of murder of Surupa Guha alias Dola by Jhantu 
Charan Dutta which offence was committed in consequence of your abet- 
ment and supply of poison by administeration of which the said Surupa’s 
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death was caused and you have thereby committed an offence punishable 
under section 302 read with sections 109 of the Indian Penal Code. 
“Secondly that you on or about the 4th day of May, 1976 in 
Calcutta, knowing or having reason to believe that an offence has been 
committed in respect of Surupa Guha alias Dola by administration of 
poison to her at 10, Hidusthan Road, Calcutta on the date above men- 
tioned, caused evidence of the commission of that offence to disappear 
by removing from S. S. K. M. Hospital the bed-sheet and the wearing 
apparels of the said Surupa Guha alias Dola having traces of poison 
administered to her with the intention of screening the offenders inclu- 
ding yourself from legal punishment and with the aforesaid intention 
you gave information to the Officer-in-Charge, Ballygunge P. S. Calcutta 
on thé day mentioned hereinbefore to the effect that the said Surupa 
Guha by mistake, might have taken some deleterious substance as men- 
tioned in your letter knowing or believing the said information to be 
false and thereby committed an offence punishable under section 201 of 
the Indian Penal Code.” : 

12. The petitioner before us has placed strong reliance in paragraph 
ll of his petition on certain observations of R. Bhattacharyya, J. in 
paragraph 11 of his Lordship’s judgment at page 1040 of 81 CWN. His 
Lordship has said “It appears that the Learned Judge finds that the 
statements of some persons related to the deceased show that Surupa 
said something relating tothe circumstances of her death. The state- 
ments of those witnesses say that Indranath and Pritilata in particular 
treated cruelly with Surupa and that Pritilata told Surupa to commit 
suicide. - The date for such suggestion for suicide does not appear to be 
near about the date of death of Surupa. It cannot be said that the Learned 
Judge was correct to hold in dealing with section 32(1) of the Evidence Act ` 
that Surupa made any statement as to the cause of her death or as to any 
circumstances of the transaction which resulted in her death. Under 
certain circumstances such statement may have tremendous effect on the 
mind of a judge and may beareliable piece of evidence. This finding 
in the present case might have greatly influenced the mind of a Judge 
against Pritilata and Indranath”. 

13. Ramendra Nath Mukherjee the father of Surupa who was the 
complainant to the Ballygunge Police Station, ultimately filed an applica- 
tion under Article 136 of the Constitution against the judgment of R. 
Bhattacharyya, J. and R. K. Sharma, J. to the Supreme Court. Indranath 
also moved another application under Article 136. The Supreme Court 
in SLP (GRL.) No. 170/78 (1) Ramendra Mohan Mukherjee v. Satikanta 
Guha and Anr.) passed the following order on the 10th April, 1978 :— 

“Counsel for the petitioner urges that the order of the High Court 
discharging respondents Nos. 1 and 2 (that is Satikanta and Pritilata) 
is unwarranted since there is enough material in the statement urder 
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section 161 Cr. P.C. to justify framing of charges against them. We 
decline to investigate this matter and interfere with the order of the 
High Court. 

“However, we make it clear that it is open to the Sessions Court, 
in case there is evidentiary warrant for it to frame charge under section 
109 Cr. P.C. by conspiracy under section 120B Cr. P.C. as between the 
servant (Jhantu Dutta) and the husband (Indra Nath Guha). 

“Counsel for the petitioner further contends that since the . effect 
of the High Court’s order is only a discharge under section 227 Cr. 
P.C. itis perfectly within the jurisdiction of the Sessions Court to 
frame charges against the discharged accused ‘in the event of sufficient 
additional material coming in the course of the trial. He states that 
this is the correct legal position. We are not called upon to investigate 
and do not pronounce upon the soundness of this position. If the 
Sessions Court does frame charges on this basis, it will be open to the 
parties to have the point of law canvassed and decided. With these 
observations, we dismiss the petition.” 

14. After the Supreme Court’s order of the 10th April, 1978, the 
trial commenced against Indranath Guha and Jhantu Charan Dutta before 
Shri R. Mahapatra, Additional Sessions Judge, 6th Court, Alipore. 

15. In course of the trial the prosecution has examined three witn- 
esses in full and the evidence of the 4th witness has been partially recor- 
ded. 

16. In the examination of prosecution of witness No. 3 Rabindra 
Mohan Mukherjee, the prosecution sought to introduce some alleged 
statements of the deceased made to the witness in reply to questions put 
to him which, according to the petitioner Indranath, are not at all relevant. 
These statements were not made, says the petitioner, as to the cause of 
Surupa’s death or as to any of the circumstances of the transaction which 
resulted in her death and, as such, they are not admissible under section 
32(1) of the Evidence Act. Similar-answers were sought to be elicited from 
P.W. 4, the mother of the deceased in course of her examination-in-Chief. 

17. Rabindra Mohan Mukherjee, the grandfather of Surupa, who 
was the prosecution witness No. 3 stated before the Additional Sessions 
Judge that the deceased had told him about 8/10 days before her death 
that cruelty (Atyachar) upon her had increased more than ever. She 
said that her father-in-law, her mother-in-law and her husband did so. She 
said further that cruelty (Atyachar) upon her was heartrending and if she 
told all that to her grandfather her grandfather’s heart would fail. 

18. Amiya Mukherjee the mother of Surupa, who was P.W.4, also 
stated in her evidence that Surupa, “objected,; to the disagreement between 
her and Indranath. Surupa said to the witness that Indranath used to come 
back daily in drunken condition and oppress Surupa (Atyachar Korto). On 
the 12th April, 1976 Surupa told the witness that Indranath would go to 


. 
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Gauhati on the 14th and she was accompanying him by force. This witness 
also narrated an incident when one Chhaya Sen asked the witness to suggest 
the name of a suitable bridegroom for Chhaya Sen’s daughter on the 10th 
April, 1976. Surupa was present at that time. She said to the witness that 
the witness should not intervene in the matter of anyone’s marriage. Surupa 
said further that the witness had ruined Surupa’s life by marrying her to 
diamond’ gold and wealth and should not spoil the life of any one else. 

19. The admissibility of these alleged statements of the deceased 
was raised before the Learned Additional Sessions Judge. It was urged 
on behalf of Indranath that these statements did not relate to the cause of 
Surupa’s death nor did they relate to any of the circumstances of the 
transaction which resulted in her death. They are not admissible under 
section 32(1) of the Evidence Act. The learned Additional. Sessions 
Judge’s attention was also drawn to the High Courts judgment 
referred to above. It was pointed out that the question of admissibility 
of the alleged statements of Surupa had already been decided by the High 
Court and the Additional Sessions Judge was not competent to reopen the 
same. 


20. The Additional Sessions Judge overruled these objections by 
his impugned orders and allowed the prosecution to question the witnesses 
about the alleged statements which the deceased had made and recorded 
the answers of these witnesses. The Additional Sessions Judge while 
disposing of the objections raised has stated, inter alia, as follows :— 


“In the instatit case so far as the prosecution allegations suggest, 
Surupa’s death was the final event, and that final event resulted from 
the transaction of which the alleged supply of poison was a part. Again, 
the charge against Indranath being one of abetment of the murder of 
Surupa and the consequence of the alleged abetment being supply of 
poison the alleged intention inspiring the abetment as well as the 
alleged cruelty on the part of Indranath as a pointer to such intention 
was a circumstance of the transaction of which the alleged supply of 
poison was a part which resulted in the final event of the death of: 
Surupa. Viewed in this perspective and also having regard to section 
6 of the Evidence Act; the statement of the deceased Surupa 8/10 days 
before her death (as alleged in the evidence of P.W. 3) would be relevant 
under section 32 (1) of the Indian Evidence Act without presenting 
any conflict relied upon by the Learned defence lawyer. It would be 
relevant also within the limited ambit of the expression “circumstances 
of the transaction which resulted in his death “as used in section 32(1) 
of the Indian Evidence Act.” 

21. These observations were made by the Additional Sessions Judge 
in Order No. 12 dated 18.7.78 which is under challenge. It appears that 
the Additional Sessions Judge has pronounced upon the admissibility of 
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alleged statements of Surupa to her grandfather Rabindra Mohan Mukherjee 
8/10 days before her death on two grounds. According to the learned Trial 
Judge these alleged statements are admissible under section 32(1) read with 
section 6 of the Indian Evidence Act. Secondly, they are also admissible 
within the limited ambit of section 32(1). 

22. The other orders under challenge are Orders Nos. 15, 16 and 17 
dated the 20th July, 1978. In Order No. 16 the Learned Trial Judge has 
dealt with the admissibility of some portions of the evidence of P.W. 4 
Mrs. Amiya Mukherjee, the mother of Surupa. Learned Counsel appeari- 
ng for the defence contended before the Additional Sessions Judge that the 
evidence was inadmissible on the ground that in paragraph 11 of the judg- 
ment of R. Bhattacharyya, J. which we have already referred to, the state- 
ments of the deceased Surupa were held to be inadmissible. The Learned 
Trial Judge did not accept this contention. He has referred to the prece- 
ding sentences in Bhattacharyya, J.’s judgment. Bhattacharyya, J. has said : 
“The statements of those witnesses say that Indranath and Pritilata in par- 
ticular treated with cruelty Surupa and that Pritilata told Surupa to com- 
mit suicide. The date for such suggestion for suicide does not appear to 
be near about the date of the death of Surupa”. The Learned Trial 
Judge has also referred to other portions of the High Court’s judgment and 
proceeds to state as follows:- “Therefore, I cannot persuade myself ona 
reading of the aforesaid decision as a whole that the Hon’ble High Court 
has debarred this court from considering the question of admissibility into 
evidence of any statement of deceased Surupa and from admitting any such 
statement into evidence, if it is found admissible under tne Rules of Evi- 
dence. The point raised in this regard by the defence is disposed of with 
- this observation’’. 

23. The Additional Sessions Judge has noted that objection raised 
by the defence have been duly recorded in the depositions and the peti- 
tion filed in this regard on behalf of the defence shall also be kept on 
record, 

24. In Order No. 16 the defence objections to Surupa’s alleged 
statements about her marriage to diamond, gold, etc. have been discussed. 
It was argued on behalf of the defence that in the charge against Indranath 
nothing has been stated about “sustained cruelty”. The Learned Trial 
Judge’s view is: “Having regard to the word ‘intentionally’ as used in 
the third clause of section 107 I.P.C. and the prosecution allegation about 
Indranath’s cruelty having gone to the making of an intention on his part 
in the matter of abetment, I regard the aforesaid statement of Surupa as 
an admissible statement of a circumstance of the transaction which resul- 
ted in her death. The absence of the words ‘sustained cruelty’ in the 
charge, in my opinion, makes no difference to the situation. The objec- 
tion raised is disposed of with this observation.” 

25. In Order No. 17 the Additional Sessions Judge has disposed 
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of a petition filed on behalf of Indranath that he should be granted two 
weeks’ time to move the High Court against Orders Nos. 15 and 16 as 
well as some earlier Orders. The principal contention of the defence 
was that by admitting the alleged statements of the deceased under section 
32(1) of the Evidence Act, the Additional Sessions Judge has gone against 
the High Court judgment. The Learned Trial Judge after giving his 
reasons has allowed the defence prayer to enable Indranath to come to this 
Court under section 482 Cr.P.C. Indranath, therefore, cannot complain 
against this order. ~- 

26. From what we have stated above it is clear that before the 
Learned Trial Judge objections were raised to the admissibility of alleged 
statements of Surupa to her grandfather and to her mother on two grounds. 
Firstly, they did not relate to any of the circumstances of the transaction 
which resulted in Surupa’s death, and as such, they» were inadmissible 
under section 32(1) of the Indian Evidence Act. Secondly, the alleged 
statements of the deceased have already been held by Bhattacharyya and 
Sharma, JJ. to be inadmissible and the Learned Additional Sessions 
Judge by allowing those statements, in spite of objections, to be recorded 
was going against the High Court’s judgment. 

27. The present application was made under section 482 Cr. P. C. 
But in course of arguments Learned Counsel for Indranath has relied on 
section 397 as well. 

28. Section 482 Cr. P.C. runs thus : 

“482. Saving of inherent powers of the High Court—Nothing in 
this Code shall be deemed to limit or affect the inherent powers of the 
High Court to make such orders as may be necessary to give effect to 
any order under this Code, or to prevent abuse of the process of any 
Court or otherwise to secure the ends of justice.” 

29. Let us now turn to section 397(1) and (2). The relevant provi- 
sions are: 


“397. Calling for records to exercise powers of revision. 


(1) The High Court or any Sessions Judge may call for and 
examine the record of any proceeding before any inferior Criminal 
Court situate within its or his local jurisdiction for the purpose of 
satisfying itself or himself as to the correctness, legality or propriety of 
any finding, sentence or order, recorded or passed, and as to the regul- 
arity of any proceedings of such inferior Court and may, when calling 
for such record, direct that the execution of any sentence or order be 
suspended, and if the accused is in confinement that he be released 
on bail or on his own bond pending the examination of the record. 

(2) The powers of revision conferred by subsection (1) should 
not be exercised in relation to any interlocutory order passed in 
any appeal, , inquiry, trial or other proceedings.” 
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30. The High Court’s revisional powers under Section 397(2) and 
its inherent power under section 482 have recently been considered in two 
Supreme Court judgments. Many other cases were cited before us on 
tbis point but, for the purpose of disposal of this application, it would 
not be necessary for us to refer to those cases. In (2) Amarnath v. State 
of Haryana, AIR 1977 SC 2185 a Bench of the Supreme Court consisting 
of Untwalia, Murtaza Fazal Ali, JJ. has expressed the view that section 
482 contains the inherent powers of the Court and does not confer any 
new powers but preserve the powers which the High Court already 
possessed. A harmonious construction of sections 397 and 482 would 
lead to the irresistible conclusion, says the Supreme Court that, where a 
particular order is expressly barred under section 397(2) and cannot -be 
subject of revision by the High Court, the provisions of section 482 would 
not apply. 4 

31. In Amarnath’s case the Supreme Court has also reiterated 
the view that it is well settled that the inherent powers of the Court 
can ordinarily be exercised when there is no express provision on the 
subject matter. When there is an express provision barring a particular 
remedy, the Court cannot resort to the exercise of inherent powers. 

32. The judgment in Amarnath’s case was delivered by Murtaza 
Fazal Ali J. and Untwalia, J. concurred with it. 

33. In Amarnath’s case, therefore, the Supreme Court’s view 
was that if an application was not maintainable under Section 397(2), 
the Court would not be entitled to exercise its inherent powers under 
section 482. In (3) Madhu Limaye v. State of Maharashtra, AIR 1978 
S. C. 47 three Learned Judges of the Supreme Court were of opinion 
that the previous view in Amarnath’s case was “not quite correct and 
needs some modulation”. The judgment in Madhu Limaye’s case was 
delivered by Untwalia, J. who was a party to the previous judgment. 
Paragraph 8 at page 50 of this judgment is as follows :— 

“Under section 435 of the 1898 Code the High Court had the 
power to ‘call for and examine the record of any proceeding before 
any inferior Criminal Court situate within the local limits of its juris- 
diction for the purpose of satisfying itself as to the correctness, 
legality or propriety of any finding, sentence or order recorded or 
passed, and as to the regularity of any proceedings of such inferior 
courts, and then to pass the necessary orders in accordance with the 
law engrafted in any of the sections following section 435. Apart 
from the revisional power, the High Court possessed and possesses 
the inherent powers to be exercised ex debito justitise to do the real 
and substantial justice for the administration of which alone Court 
exists. In express language this power was recognised and saved in 
section 561A of the old Coed. Under section 397(1) of the 1973 Code 
revisional power has been conferred ou the High Court,in'terms which 
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are identical to those found in section 435 of the 1898 Code. Simi- 
lar is the position apropos the inherent powers of High Court. 
We may read the language of section 482 (corresponding to section 
561 of the old Code) of the 1973 Code. It says: 


bd 


34. At the outset the following principles may be noticed in relation 
to the exercise of the inherent power of the High Court which have been 
Followed ordinarily and generally, almost invariably, barring a few 
exceptions :— 

i. That the power is not to be resorted to if there is a specific 
provision in the Code for the redress of the grievance of the aggrieved 
party ; 

2. That it should be exercised very sparingly to prevent abuse of 
process of any Court or otherwise to secure the ends of justice ; 

3. That it should not be exercised as against the express bar of 
law engrafted in any other provision of the Code.” 

35. The present position in law, therefore, appears to be that an 
application may not be maintainable under section 397 Cr. P. C., yet High 
Court is entitled to invoke its inherent powers under section 482 Cr. P. C. 
and give appropriate relief in proper cases. The inherent power under 
section 482 cannot be exercised at all, if there is a specific provision in the 
Cr. P. C. for the redress of the grievance complained of. The inherent 
power has to be exercised with caution and in exceptional cases (a) to 
prevent the abuse of the process of any Court or (b) to secure the ends of 
justice. The inherent power should not be exercised against any express 
bar that may have been imposed by the Cr. P. C. itself. 

36. We have said that this application has been made under section 
482 of the Cr. P. C. We shall examine further at a later stage what is 
maant by abuse of the process of Court or securing the ends of justice. 
In course of his arguments, as we have already stated, Learned Counsel 
for the petitioner relied extensively on section 397 Cr. P. C. as well. The 
Learned Special Public Prosecutor did not raise any objections to the 
petitioner’s reliance on section 397.. For the sake of convenience, therefore 
we propose to discuss the arguments advanced before us on the basis of 
section 397 before we come to section 482. We have already seen that sub- 
section (2) of section 397 has laid down in explicit terms that the High 
Court’s or the Sessions Judge’s revisional powers cannot be exercised in 
relation to any interlocutory order. We have, therefore, to determine what 
is meant by an interlocutory order and whether the impugned orders here- 
in were interlocutory orders. 

37. According to Counsel for the petitioner the impugned orders 
are not interlocutory orders at all as the Learned Trial Judge has given his 
final decision on the question of admissibility of the deceased’s statement. 


132 Indra Nath Guha v. State of W. B. [1979 (1) CLI 


Section 136 of the Evidence Act provides, inter alia, that when either party 
proposes to give evidence of any fact, the Judge may ask the party pro- 
posing to give the evidence in what manner the alleged fact, if proved, 
would be relevant ; and the Judge shall admit the evidence if he thinks 
that the fact, if proved, would be relevant, and not otherwise. Counsel 
for the petitioner has urged that in the instant case the Learned Trial Judge 
has admitted the impugned evidence under section 136 of the Evdence 
Act and his orders admitting such evidence are final and not interlocutory 
orders. 

38. Weare not inclined to accede to this contention of Learned 
Counsel for the petitioner. In the (4) Central Bank of India Ltd. v. Gokal 
Chand, AIR 1967 SC 799, a few specific examples of interlocutory orders 
have been mentioned and for the purpose of this application these examples 
are of considerable significance. The Supreme Court was dealing with 
certain sections of the Delhi Rent Control Act, 1958. In paragraph 3 at 
page 800 the Supreme Court observed, inter alia,: “In a pending procee- 
ding, the Controller may pass many interlocutory orders under Ss. 36 and 
37, such as orders regarding the summoning of witnesses, discovery, 
production and inspection of documents, issue of a commission for exami- 
nation of witnesses,inspection of premises, fixing a date of hearing and the 
admissibility of a document or the relevancy of a question. All these inter- 
locutory orders are steps taken towards the final adjudication and for 
assisting the parties in the prosecution of their case in the pending 
proceeding ; they regulate the procedure only and do not affect any right 
or liability of the parties. The legislature could not have intended that the 
parties would be harassed with endless expenses and delay by appeals from 
such procedural orders”. 


39. The Supreme Court, therefore, is clearly of opinion that an 
order relating to the admissibility of a document or the relevancy of a que- 
stion is an interlocutory and not a final order and it does not affect any 
right or liability of the parties. lf an order concerning the relevancy ofa 
question or the admissibility of documentary evidence is an interlocutory 
order. it is obvious that an order concerning the admissibility of oral evi- 

` dence is also an interlocutory order. 

40. The observations of the Supreme Court which ‘we have quoted 
above, have been specifically relied on in paragraph 7 at page 2189 of the 
Supreme Court’s Judgment in Amarnath’s case reported in AIR 1977 
S.C. at page 2185. And in Madhu Limaye’s case also (AIR 1978 S.C. 47) 
there does not appear to be any departure from those principles. We have, 
therefore, to reach the conclusion that the impugned orders herein are 
interlocutory orders which cannot be assailed under sub-section (2) of secti- 
on 397 of the Code of Criminal procedure, 1973. 


41. This view of ours can be supported by other provision of law as 
well. Mr. Banerjee for the petitioner drew our attention to section 136 of 


1979 (1) CLI) Indra Nath Guha v. State of W. B. 133 


4 


the Evidence Act ; but section 167 of the same Act says that the improper 
admission or rejection of évidence shall not be ground of itself for a new 
trial or reversal of any decision in any case, if it shall appear to the Court 
before which objection is raised that, independently of the evidence objected 
to and admitted, there was sufficient evidence to justify tbe decision, or 


that, if the rejected evidence had been received, it ought not to have varied 
the decision. 


42. It appears to us that failure of procedural justice and improper 
admission of evidence, if any, are two distinct conceptions. Section 465 of 
the Criminal Procedure Code makes provisions for reversal of a finding 
or a sentence by reason of error, omission or irregularity. Sub-section (2) of 
section 465 has prescribed that in determining whether any error, omission 
or irregularity in any proceeding under this Code, or any error, or regula- 
rity in any sanction for the prosecution ‘has occasioned a failure of justice, 
the Court shail have regard to the fact whether the objection could or 
should have been raised at an earlier stage in the proceedings. With regard 
to error, omission or irregularity in a proceeding under the Code which 
may be succinctly called ‘prejudice in procedure’ an objection should be 
taken at the earliest possible moment. In the instant case there is no dispute 

‘ that the proper procedure is being followed at the trial. The dispute 
is with respect to the admissibility of certain alleged statement of the de- 
ceased. This is, therefore, a case not of failure of procedural justice but of 
improper admission 6f evidence, if at all, in such a case the provision of 
section 167 of the Evidence Act cannot be overlooked. 


43. We have also to refer to section 235 of the Cr. P.C. Sub-section 
(1) of section 235 clearly lays down that after hearing arguments and points 
of law (if any), the Judge shall give a judgment inthe case. The learned 
Special public prosecutor has conceded and in our opinion, he has rightly 
conceded that, the point of law as to the admissibility of any evidence in 
the context of the totality of the evidence can be urged at the final argu- 
ment on behalf of the defence before the Judge pronounces his judgment. 
And the impugned orders cannot and would not stand in the way of argu- 
ments that may be advanced against admissibility. This is another reason 
why the impugned orders appear to us to be interlocutory orders only. In 
fact in the instant case the Learned Trial Judge has given an indication 
that he was expressing his tentative view in Order No. 12 of the 18th J uly 
1978. In the opening sentence of the second paragraph of this order he 
_ has said: “The point before me at the present moment arises in the follo- 
wing way.” This shows that he was conscious of the fact that at the final 
stage of arguments he has to hear the parties on all points of law as enjoi- 
ned by section 235(1) of the Cr. P.C. : 
44. Forall the reasons aforesaid we are of opinion that the impug- 
ned orders are interlocutory ordersand by reason of sub-section (2) of 
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Section 397 of the Cr. P.C. we have no revisional jurisdiction to interfere 
with them. 

45. Assuming, however, for the sake of argument that these are final 
orders, it is worth while discussing the circumstances in which interference 
under section 397 of the Cr. P.C. is possible. 

46. Sections 435 and 439 of the Cr. P.C. of 1898 were the sections 
which dealt with (a) powers of higher Courts to call for records of 
inferior courts and (b) the high court’s powers of revision. In the 
Code of 1973 the provisions of these sections have been incorporated with 
certain modifications in sections 397 and 401. The Supreme Court in 
(5) Amar Chand Agarwala y. Shanti Bose, AIR 1973 S.C. 799 at page 804 
(paragraph 20) pronounced upon the circumstance in which the High 
Court’s power of revision could be exercised under section 439 of the Code 
of 1898. The Superme Court said : “The jurisdiction of the High Court 
is to be exercised normally under section 439, Criminal Procedure Code, 
only in exceptional cases, when there is a glaring defect in the procedure 
or there is a manifest error of point of law and consequently there has been _ 
a flagrant miscarriage of justice”. 

47. It does not seem to us that the new sections in the 1973 Code 
have made any charges in regard to the broad principles of invocation of the 
High Court’s revisional powers. These powers can be exercised in excep- 


. tional cases only to correct a glaring defect in the procedure or a manifest 


error of law resulting in a flagrant miscarriage of justice. 
48. We have already referred to the provisions of section 167 of the 
Evidence Act. The Judicial Committee considered this section in (6) 


* Abdul Rahim v. Emperor, ATR 1946 P. C. at page 82. At page 85 Lord 


Macmillan says: ‘‘The first question submitted relates to'the effect of the 
misreception of evidence. It has been found by the High Court that in the 
present case material evidence was improperly admitted. What are the 
powers and what is the duty of the High Court in such circumstances ? 
It was contended for the appellant that the evidence imporperly admitted 


` might have so seriously prejudiced the mind of the jury as to have brought 


about a failure of justice and he was entitled on a new trial to have the 
verdict of a jury on proper evidence. To this submission section 167, 
Evidence Act affords a complete and conclusive answer. The improper 
admission of evidence is thereby expressly declared not to bea ground of 
itself for a new trial. The Appellate Court must apply its own mind to the 
evidence and after discarding what has been improperly ‘admitted decide 


` whether what is left is sufficient to justify the verdict. But the Appellate Court 


if satisfied that there is sufficient admissible evidence to justify the verdict 


-is plainly entitled to uphold it. If the misreception of evidence is an 


irregularity within the meaning of section 537, Criminal P. C. (1898), on 


_which their Lordships find it unnecessary, to pronounce an opinion it 


plainly has not occasioned a failure of justice where, as here, the Appellate 
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Court obeying the injunction contained jn section 167, Evidence Act, has 
found that there is sufficient admissible evidence to justify the verdict ..” 


49. We have quoted the above observations of the Privy Council to 
emphasise that the High:Court’s revisional powers can be exercised in exce- 
ptional cases where there has been flagrant miscarriage of justice. Misrece- 
ption of evidence, if any, does not necessarily involve failure of justice and 
therefore the High Court should be reluctant to use its powers under sec- 
tion 397 and section 401 of the Cr. P.C. of 1973 on this ground when the 
trial is still proceeding. 

50. While we are on the subject of glaring defect in procedure or 
manifest error of law resulting in flagrant miscarriage of justice itis con- 
venient to discuss the respective contentions of the parties before us on the 
evidence which the Learned Trial Judge has admitted in spite of objections 
raised on behalf of the petitioner. We would first read the impugned evi- 
dence of P.W.3 Rabindra Mohan Mukherjee ond P.W.4 Amiya Mukherjee. 
We have been given copies of their evidence bearing numbers of the ques- 
tions put to them. Rabindra Mohan Mukherjee-was the grand father of 
. Surupa Guha, deceased. Surupa’s nick name was Dola. Questions 16 to 
25 of Rabindra Mohan Mukherjee asked in examination-in- chief are as 
follows :- 


Q. 16. When did Dola last visit you before her death ? 

A. 8/10 days before her death. 

Q. 17. Did she come alone on that day to you or with her daughter ? 

A. She came with her daughter as she used to do always. 

Q. 18. How old was her daughter then ? 

A. She was born in 1970. 

Q. 19. What was the name of Dola’s daughter ? 

A. Baby. 

Q. 20. How many children has Dola ? 

A. She had only one child. 

Q. 21. How did you see Dola on the last day of her visit to you ? 

A. Isaw her perturbed and sad and morose. Tears were rolling down 
her eyes. f a, 

Q. 22. Did you ask Dola anything on seeing this ? 

A. I asked her what the matter was with her. J asked her why she 


was having such a health. Iasked her further what the matter 
was with her father-in-law’s place. I asked her also whether the 
earlier state of things had changed. 

23. What did she reply ? (question is objected to on behalf of accused 
Jhantu and accused Indranath). continued on 18.7.1978. 
She told me that cruelty (Afyacher) upan her had giceased more 
than ever. 

24, Did she tell you who did so ? (objected to). 
She total me that both her father-in-law and mother-in-law and her 
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husband did so (objected). She told me further that cruelty 
(Atyachar) upon her was heartrending. 


Q. 25. What happened thereafter ? 
A Thereafter, Surupa said that if she told all that, my heart would 
fail. 


51. In the examination-in-chief, therefore, the alleged statements of 
the deceased which the Learned Trial judge had admitted were said to 
have been made 8) 10 days before her death. Mr. Banerjee for the petiti-' 
oner complained that “8/10 days” were introduced for the first time during 
the trial. This was not said by the witness in his statement recorded under 
section 161 of the Cr. P.C. Whether or nót the Learned Trial Judge would ’ 
believe Rabindra Moban Mukherjce is a matter for him to decide. At the 
present moment we are concerned with alleged.statements of the deceased 
made 8/10 days before her death which have been recorded in course of 
the examination-in-chief, in cross-examination, however, certain statements 
were extracted from ‘the witness which are indeed ‘interesting. Mr. Banerjee 
cannot complain against the recording of the witness’s evidence in cross-exa- - 
mination. Let us now read Qs 36 to 48 in cross-examination and the ans- 
wers to those t 


Q. 36. When did you notice Surupa looking sad, despondent and morose 
‘after her marriage ? 
In the early period of 1972. 

37. There was discussion between you and Surupa in the matter ? 

yes. 

38. According to’you, Surupa told you ‘that ervey (Atyacher) was 

being done ? 

yes. 

39. She did not give you dhe details of the way in which she was being 

maltreated ? 

She did not. 

Did you ask for the details ? 

Yes. 

41. . Did she give you details when you asked for the same ? 

No. 

42. Did she give you the reason why she did not give you details ? 

She told me that she would mend matters having regard to her 

daughter. 

43. Did she tell you that she did not like to tell you anything, and 
that }f she told you, you, being 80 years old might die of heart 
failure ? 

Yes. : ; á 

. 44. This happened in the year 1972 ? 

Yes. Aii 
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Q. 45. Never was any discussion thereafter between you and Surupa 
over her maltreatment by Indranath ? 

A. 8/10 days before her death she came to me ina perturbed condi- 
tion and there was a discussion between me and her. 

Q. 46. Did you tell Police that 8/10 days before her death you had a . 
discussion with her ? 

A. ' Yes, then says I did not tell “8/10 days before her death”. Volun- 
teers I stated ‘later’. 

Q. 47. Again, no details were given by Surupa ? 

A. No details were given. À 

Q. 48. I put it to you that after 1972 there was no discussion between 
you and Surupa about her maltreatment ? 

A. I had discussion with her about it in 1972 as well as afterwards. 

32, We, therefore, find that before the Trial Court alleged 
statements of the deceased said to have been made 8/10 days before her 
death have been recorded in examination-in-chief. In cross-examination 
however, some of her alleged Statements made about four years prior 
to her death have gone in. 

53. We would now discuss the ae of P. W. 4 Amiya 
Mukherjee the mother of Surupa. The Questions objected to are 
qs. 48 to 51, 62 and 63 and 77 and 78. These are all questions put in 
examination-in-chief. Let us now read the relevant portions of the 
evidence of Amiya Mukherjee including the questions objected to. 

Q. 46. What kind of married life did surupa have. 


A. Initially, it was a happy married life. 

Q. 47. By saying ‘initially’ what did you mean to say ? 

A. By ‘initially ‘meant ‘After marriage’. 

Q. 48. What happend thereafter ? 

A. Thereafter the nature of Indranath did not agree with the nature 
of Dola. 

Q. 49. Did Surupa put up with this disagreement or did she object? 
(objected to). 

A. She objected. ° 

Q. 50. What was the objection ? (Objected to). 

A. He used to come back daily in drunken condition to oppress her 
(Attachyar Karto). (Objected to). (Objection is raised on behalf 
of the accused Indranath u/s. 54 of Indian Evidence Act.) 

Q. 51. For how long did it continue ? 

A. Till the last day of Surupa’s life. (Objected). 

Q. 62. In March/April, 1976 did anything in particular happen in the 
matter of the relationship between Indranath and Surupa ? 

A. On 12th April, 1976 Dola came and told me that Indranath 


would go to Gauhati on 14th April next. (objected to) (objection 
overruled), 
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Did Dola tell anything else ? 
Shé told me further that she was accompanying: hif by force to 
Gauhati. (objected to). (objection overruled). 
64. Was Indranath going alone ? 
No: he was going there with alady. Dola accompanied him by 
` force along with her baby. 
73. When did you last see Chhaya Sen at your residence prior to the 
death of Surupa ? 
On 10th April in the evening. 
74. 10th April of which year? 
Of 1976. 
76. What happened on the 10th April, 1976 ? 
In the evening that day Surupa also came. - oo 
76. Thereafter what happened ? 
Chhaya Sen asked me to suggest a good Pridegroupi for her 
daughter. 


71, Thereafter what happened ? 
On hearing this Surupa said that I should not iutervene in the 
matter of anyone’s marriage. (objected to). 

78. Did _Surupa say anything else ? 
Surupa said further I had ruined her life by marrying her to dia- 
mond, gold and wealth and that I should not spoil the life of 
anyone else. (objected to). 


54. It is to be observed that in qs. 48 to 51 Amiya Mukherjee 
P. W. 4 did not refer to any statements made by the deceased. An objec- 
tion was raised to the answer to question 50 not on the ground of its 
inadmissibility as a statement of the deseased but under section 54 of the 
Evidence act which says that in criminal proceedings the fact that the 
accused person has a bad character is irrelevant, unless evidence has 
been given that he has a good character, in which case it becomes rele- 
‘vant. We are not, at the moment, concerned with objections to 
admissibility on the basis of section 54, of the Evidence Act. 


55. In Qs. 62 and 63 certain alleged statements of the deceased 
made on the 12th April, 1976 have been recorded. In Qs.77 and 78 the 
statements alleged to have been made by her onthe 10th April, 1976, 
have been recorded. She died on the 4th May, 1976. Both the alleged 
statements, therefore, were made if at all, about three weeks before 
her death. 


56. At this stage it is relevant to refer to the provisions of the 
Evidence Act on which the Learned Special Public Prosecutor has relied 
to support his contention that all the statements of the deceased 
alleged to have been made to P. W. 3 and P. W.4 and recorded in . 
the examinations-in-Chief of these two witnesses are admissible. 
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‘57. Section 3 of the Evidence Act lays down, inter alia, what a 
‘Fact’ is. It says: 
_ “Fact” means and includes— 
1. Any thing, state of things, or relation of things, capable of 
being perceived by the senses ; 
2. Any mental condition of which any person is conscious. 
Illustrations. 


{c) Thata man said certain words, isa fact... -~ 
(c) That a man holds a certain opinion, has a certain intention, 
acts in good faith, or fraudulently, or uses.a particular word in a 
particular sense, or is or was ata specified time conscious of a particular 
sensation, is a fact. 
58. Section 3 also defines “facts in issue”, The provision is: 
“The expression facts in issue’ means and includes any fact from 
which, either by itself or in connection with other facts, the exis- 
tence, non-existence, nature, or extent of any right,- liability, or 
disabilily asserted or denied in any suit or proceeding, necessarily 
follows : 
Illustrations - ' 
A is accused of the murder of B. 
At his trial thé following facts may be in issue :— 


‘that. A intended to cause B’s death ; 


59, Section 3 is in part I of Chapter I of the Evidence Act, 
Chapter II of Part I is the Chapter “of the relevancy of facts”. 
Chapter II contains all the sections which have been placed before 
us at the hearing of this application. Section 5 in Chapter II prescribes : 
“Evidence may be given in any suit or proceeding of the existence 
or non-existence of every fact in issue and of such other facts as are 
hereinafter declared to be relevant and of no others. 
Jilustrations : 

(a) A is tried for the murder of B by beating with a club with the 
intention of causing his death. 

At A’s trial the following are facts in issue :— 


A’s intention to cause B’s death. 
Section 6 provides : 
“Facts which, though not in issue, are so connected with a fact in 
issue as to form part of the same transaction, are relevant, whether they 
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occurred at the same time and place or at different times and places. 
Illustrations : 


(c) A sues B for a libel contained in a letter forminga part of a 
correspondence. Letters between the parties relating to the subject 
out of which the libel arose, and forming part of the correspondence in 
which it is contained, are relevant facte, though they do not contain the 
libel itself. 

(d) The question is, whether certain goods ordered from B were 
delivered to A. The goods were delivered to several intermediate 
persons successively. Each delivery is a relevant fact.” 

Section 7 runs thus : 

“Facts which are the occasion, cause or effect, immediate or other- 
wise, of relevant facts, or the facts in issue, or which constitute 
the state of things under which they happend, or which afforded an 
opportunity for their occurrence or transaction, are relevant.” 

60. The Learned Special Public Prosecutor has submitted to us that 
the prosecution’s case is that sustained cruelty was an occasion or cause of 
the murder of Sutipa: When sustained cruelty failed, the murder was 
committed. 

61. Section 8 of the Evidence Act is as follows : — 

“Any fact is relevant which shows or constitutes a motive or 
preparation for any fact in issue or relevant fact. 

“The conduct of any party, or of any agent:to any party, to any 
suit or proceeding, in reference to such suit or proceeding,. or in refe- 
rence to any fact in issue therein or relevant thereto, and the conduct ` 
of any person an offence against whom is the subject of any proceeding, 
in relevant, if such conduct influences or is influenced by any fact in 
issue or relevant fact and whether it was previous or subsequent 
thereto.” i 

Explanation 1:—The word “conduct” in this section does not 
include statements, unless those statements accompany and explain acts other 
than statements ; but this explanation is not to affect the relevancy under 
any other section of this Act. 

Explanation 2 :— When the conduct of any person is relevant, any 
statement made to him or in his presence or hearing which affects such 
conduct, is relevant. 

Illustrations : 

(j) The question is whether A was ravished. The fact that shortly 
after the alleged rape, she made a complaint relating to the crime, the 
circumstances under which, and the terms in which the complaint was 
made are relevant. 

The fact that, without making a complaint, she aid that she had 
been ravished is not relevant as conduct under this section, though it 
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may be relevant as a dying declaration under section 32, clause (I) or 
as corroborative evidence under section 157. 

62. Section 9 of the Evidence Act runs thus: 

“Facts necessary to explain or introduce a fact in issue or relevant 
fact, or which support or rebut an inference suggested by a fact in issue 
or relevant fact, or which establish the identity of any thing or person 
whose identity is relevant, or fix the time or place at which any fact in 
issue or relevant fact happened or which show the relation of parties by 
which any such fact was transacted, are relevant in so far as they are 
necessary ‘for that purpose.” 

Section 11 lays down : 
“Facts not otherwise relevant are relevant :— 

(1) if they are inconsistent with any fact in issue or relevant fact ; 

(2) if by themselves or in connection with other fact they make 
the existence or non-existence of any factin issue or relevant fact 
highly probable or improbable.” 

Section 14 provides :, 

“Facts showing the existence of any state of mind such as intention, 
knowledge, good faith, negligence, rashness, ill-will or good-will towards 
any particular person, or showing the existence of any state of body 
or bodily feeling are relevant, when the existence of any such mind or 
body or bodily feeling, is in issue or relevant.” 

Explanation 1.— A fact relevant as showing the existence of a relevant 
state of mind must show that the state of mind exists, not generally, but 
in reference to the particular matter in question. 

Explanation 2.—But where, upon the trial of a person accused of 
an offence, the previous commission by the accused of an offence is relevant 
within the meaning of this section the previous conviction of such person 
shall also be a relevant fact. 

Illustrations : 

1. The question is, whether A’s death was caused by poison. 
Statements made by A during his illness as to his symptoms, are 
relevant facts.” 

63. Lastly, we come to section 32(1) on which the principal argu- 
ments of the parties have been based. It runs thus ;— 

Section 32(1). 

“Statements, written or verbal, of relevant facts made by a person 
who is dead, or who cannot be found, or who has become incapable 
of giving evidence, or whose attendance cannot be procured without 
an amount of delay or expense which, under the circumstances of the 
case, appears to the Court unreasonable, are themselves relevant facts 
in the following cases : — s 

(1) When the statement is made by a person as to the cause of 
his death, òr as to’ any of the circumstances of the transaction which 


142 Indra Nath Guha v. State of W. B. [1979 (1) CLJ 


- resulted in his death in cases in which the cause of that person’s death 
comes into question. 

Such statements are relevant whether the person who made‘ them 
was or was not, at the time when they were made, under expectation 
of death, and whatever may be the nature of the proceeding in which. 
the cause of his death comes into question.” 

64. We have purposely quoted the relevant provisions of the Evid- 
ence Act on which reliance was placed by Counsel for the parties in order 
that the arguments that they had advanced may be better appreciated to 
enable us to determine (a) whether we should make any pronouncement 
as to the admissibility of the impugned evidence at this point of time when 
the trial has just commenced and (b) whether interference by us either 
under section 397 or under Section 482 Cr. P.C. is called for. 

65. The Learned Trial Judge has considered various decision in his 
impugned orders. We have already noted that in one of the orders, 
namely Order No. 12 dated 18.7.78 he has stated, inter alia; “having 
regard to section 6 of the Indian Evidence Act, the statement of the 
deceased Surupa 8/10 days before her death (as alleged in the evidence ‘of 
PW 3) would be relevant under section 32(1) of the Indian Evidence Act 
without presenting any conflict relied upon by the defence lawyers. Jt 
would be relevant also within the limited ambit of the expression ‘circum- 
stances of the transaction which resulted in his death’, as used in section 
32(1) of the Indian Evidence Act.” 

66. The alleged statements of Surupa, therefore, about which PW 3 
Rabindra Mohan Mukherjee has deposed which she made 8/10 days 
before her death has been held to be admissible under section 32(1) read 
with section 6 of the Evidence Act and also under section 32(1) alone. 
The learned Special Public Prosecutor has submitted to us that the Trial 
Judge took the same view with regard to Surupa’s alleged statements 
of the 10th April, 1976 and the 12th April, 1976 about which P. W. 
4 Amiya Mukherjee the mother of Surupa has deposed. 

67. Mr. Sankar Das Banerjee, Learned Counsel for the petitioner 
has strongly urged that section 32 is the only section of the Evidence 
Act under which statements of a deceased person can be admissible. 
He has urged further that statements alleged to have been made by 
the deceased 8/10 days before her death or about three weeks before 
her death cannot be said to be of the circumstances of the transaction 
which resulted in her death. Mr. Banerjee has relied on a number of 
decisions. We shall refer to some of them just to indicate the nature of 
the controversy raised before us. In (7) Ravjappa y. Nilakant, AIR 
1962 Mysore 53, a Division Bench of the Mysore High Court has 
said that recitals in a document not inter parties are not ‘facts’ as men- 
tioned in section 11 of the Evidence Act unless the existence of 
those recitals is itself a matter in issue. The Mysore High Court has 
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observed further that section 32 is an exception to the rule of hearsay 
and it is not proper to read section 11 asan exception to section 32. 
Mr. Banerjee submits that this judgment supports ‘his contention that the 
deceased’s statements are admissible only under section 32. 

68. On the question .of proximity of the statements to the 
transaction resulting in death, Mr. Banerjee relied on several Calcutta 
decisions anda Madras decision. In (8) Gokul Chandra Chatterjee v. 
The State, AIR 1950 Cal 306, Harris C. J. and Bachawat, J. had to 
deal with letters written by a woman to members of her family during a 
period of five to nine months before her suicide. The letters showed that 
her state of mind was seriously affected by sustained and continuous 
cruelty of the accused Gokul and his co-accused. The Division Bench 
has held that though the statements in the letters had some relations to 
the cause of her suicide, they were not sufficiently or closely enough 
connected with the actual transaction and could not be said to be 
circumstances of the transaction which resulted in death and hence were 
not admissible under section 32(1). 

69. In (9) Satish Chandra Sahav. The State, AIR 1954 Cal. 379 
Mitter and Sen JJ. were of the view that the statement of the deceased that 
he was going to the accused to release his cow which the accused had 
confined made almost immediately preceding the quarrel over the reco- 
very of the cow during the course of which the deceased had sustained 
an injury from the accused resulting in his death, was admissible in 
evidence under section 32(1) as it related to the circumstances of the 
transaction which resulted in his death. 

70. In (10) Nimoo Palv. The Siate, AIR 1955 Cal. 559, Mitter 
and Renupada Mukherjee, JJ. have said that a statement of the 
deceased as to some matter other than the cause and/or circumstances of 
his death made two days prior to his death is inadmissible and the 
fact that the object of introducing this piece of evidence was to furnish a 
background or indeed motive for the crime cannot excuse the reception 
of inadmissible evidence. 

71. In (11) Public Prosecutor.v. Munigan, AIR 1941 Mad. 359, 
Burn and Mockett, JJ. gave their decision in a murder case in which 
it was in evidence as an alleged motive for the murder that the accused 
had been on intimate terms with certain girl and the deceased was 
attempting to arrange the marriage of that girl with another person. The 
evidence for this alleged motive for the murder was derived from the 
statements said to have been made by the deceased prior to her death. 
It was held that these statements were inadmissible under section 32. 


72. Mr. Banerjee relied on these decisions and also referred to a 
few others to convince us that what Surupa said to her grandfather 8/10 
days before her death or what she said to her mother on the 10th or [2th 
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April, 1976 were inadmissible in view of the fact that these alleged 
statements had no connection with any of the circumstances of the 
transaction which resulted in her death. 

73. The Learned Special Public Prosecutor has, on the other hand, 
contended before us on the last day of the hearing on the 7th November, 
1978 that the impugned evidence of P.W.3 is admissible under section 6, 
section 8, section 14 and section 32 of the Evidence Act. His further 
contention is that the impugned evidence of P.W. 4 is admissible under 
sections 6,7,8,9, 14 and 32. He has referred. us toa number of decisions 
in support of his contention that section 32 is not exhaustive and the 
Statement of a deceased may be admitted (a) under section 32. (b) under 
section 32 read with other sections of the Evidence Act and (c) under other 
sections of the Evidence Act. He has particularly drawn our attention to 
Illustration (1) to section 14 which we have quoted above. He has also 

` submitted that the question of “proximity” depends on the facts and 
circumstances in each case. 

74. We do not intend to refer to all the decisions he has cited ; but 
only to some of them on which he has advanced elaborate arguments. 
In (12) Goloke Behari v. Emperor, AIR 1938 Calcutta, 51 McNair and 
Biswas JJ, have said that in a trial for conspiracy to murder the, deceased, 
a written complaint to the S.D.O. by the deceased stating that the com- ° 
plainant seriously apprehended danger to his life, liberty and reputation 
is admissible under section 8 as evidence of conduct of the deceased, an 
offence against whom was the subject for trial, such conduct being influen- 
ced by his fear of injury. 

75. In (13) Allijan Munshi v. State, AYR 1960 Bom. 290, it has been 
observed by Shah and Naik, JJ. that the admissibility of statements alleged 
to be made by persons who are not available to give evidence on account 
of circumstances set out in section 32 is not circumscribed by that section. 
If a statement made by a person since deceased, is admissible under 
a provision other than section 32, it can be admitted though it does 
not fall within the provisions contained in section 32. A complaint 
in writing made to the police by a person who dies some time 
thereafter, expressing apprehension of death at the hands of a certain 
person is admissible in evidence under sections 32(1) and 8 of the Evidence 
Act, when the person whose conduct is the source of apprehension, is 
charged with the offence of murder of the person making the complaint. 
The statement is also admissible as relating to “the circumstances of the 
transaction which resulted in his death”, within section 32(1). It cannot 
be held in such cases that there was no proximate connection between 
the death of the complainant and the complaint, from, the fact that the 
complaint was made nearly two months before the death. In any event, 
the fact of the making of the complaint is admissible as explanatory of the 
conduct of the complainant under section 8. The fact that the deceased 
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had made a complaint to the police against the accused charging him with 
serious offences may also be admitted as showing a motive under section 8. 
The Bombay High Court relied, inter ulia, onthe Calcutta High Court’s 
judgment in Goloke Behari’s case which we have already referred to. 


76. In (14) Chinnavalayan v. The State of Madras, (1959) 1 Mad. 
Law Journal, 246 Somasundaram and Ramaswami, JJ. have said that 
section 32(1) of the Evidence Act refersto two kinds of statements: (1) 
When the statement is mace by a person as to the cause of his death, or (2) 
when the statement is made by a person as to any of the circumstances of 
the transaction which resulted in his death. The words “resulted in his 
death” do not mean ‘caused his death’. Declarations are admissible only 
in so far as they point directly to the fact constituting the res gestae of the 
homicide ; that is to say to the act of killing and to the circumstances 
immediately attended thereon like threats. Acts, declarations and incidents 
which constitute or accompany and explain the fact or transaction in issue 
are admissible for or against either party as forming parts of res gestae. 
The statements made by witnesses for the prosecution that the deceased 
told them that he had brought the vessel and arrack of the accused a little 
while ago would afford a motive for the accused to commit the crime and 
is admissible under sections 8 and 32(1) of the Evidence Act. 

77. The case of (15) Pratima Dutta and Anr. v. The State, (1977) 
Calcutta High Court Notes, page 443, was a case of suicide by a girl called 
Sumona by setting fire to her clothes. The prosecution case was that her 
husband and her mother-in-law treated her with utmost cruelty, tortured 
her and used to exhert her to die or leave the house. Certain letters of 
the deceased were admitted in evidence in the Trial Court. P. K. Chanda 
and Sudhamay Basu, JJ. heard the appeal against conviction. In the 
appeal the admissibility of Sumona’s letters was called in question. It was 
argued that the statements in the letters were too remote in point of time 
and too indefinite to constitute abetment of suicide, the letters were at 
best general evidence of abuse and cruelty and cruelty, as such, does not 
constitute abetment of suicide. The Division Bench has taken the view 
that under section 32 of the Evidence Act, nor all statements of the dece- 
ased can be taken into account. Only such statements as relate to 
circumstances of transaction resulting in death can be proved. ‘The 
transaction’ in this case is systematic ill-treatment for years since the 
marriage of Sumona with incitement to end her life. Circumstances of the 
transaction include evidence of cruelty which produces a state of mind 
favourable to commit suicide. Although that would not by itself be 
sufficient unless there was evidence of incitement to end her life, it would 
be relevant as evidence. It cannot be held that the letters covering a period 
of less than two years are entirely inadmissible in evidence. 

78. 'The leading case on the meaning of the phrase ‘circumstances of 
the transaction” in section 32(1) is the case of (16) Pakala Narayon Swami 
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v. Emperor reported in AIR 1939 PC at page 47. At page 50 Their Lord- 
ships of the Judicial Committee have said :” ‘circumstances of the 
transaction’ is a phrase no doubt that conveys some limitations. It is not 
as broad as the analogous use in ‘circumstancial evidence’ which includes 
evidence of all relevant facts. It is on the other hand, narrower than ‘res 
gestae’. Circumstances must have some proximate relation to the actual 
occurrence though, as for instance, ina case of prolonged poinoning they 
may be related to dates at a_ considerable distance from the date of the 
actual fatal dose. It will be observed that ‘the circumstances ‘are of the 
transaction which resulted in the death of the declara nt. It is not nece- 
ssory that there should be a known transaction other than the death of the 
declarant has ultimatly been caused, for the condition of the admissibility, 
of the evidence is that ‘the cause of (the declarant’s death) comes into 
question’. 

79. The Privy Council clearly laid down that the circumstances that 
are proved must have some proximate relation to the actual occurrence ; 
but the Privy Council also said that there might be cases in which state- 
ments made even at a considerable distance from the date of occurrence 
might be admissible. From this point of view it would be worth-while 
remembering what Mookerjee and Richardson, JJ. stated in explaining the 
phrase ‘same transaction’ in (17) Amritalal Hazra v. Emperor, AIR 1916 
Calcutta, at page 188. The Division Bench explicitly laid down: “‘It is 
not possible to frame a comprehensive formula of universal application to 
determine whether two or more acts constitute the same transaction ; but 
circumstances which must bear on the determination of the question in an 
individual case may be easily indicated; they are, proximity of time, 
unity or proximity of place, continuity of action and community of purpose 
or design. 

80. The guideline seems to be that the statements of the deceased 
which are admitted under section 32(1) must be statements of circum- 
stances intimately and inextricably connected with the transaction resulting 
in death. The date or dates on which the statements were made from the 
view point of admissibility must be judged in the light of their link with 
the transaction that resulted in death. 

81. We have discussed briefly the rival contentions of the parties to 
say that the admissibility of the impugned evidence is a debatable propo- 
sition on which we ought not to give our final opinion at the moment. 
Everything would depend on the totality of evidence that is adduced by the 
parties in the Trial Court. We refrain from muking any observations 
on whether the alleged statements of Surupa made 8/10 days before her 
death or on the 10th and 12th April, 1976 are admissible either under 
section 32 or under other sections of the Evidence Act or under section 32 
read with any other section or sections of the Evidence Act. All that we 
Say now is that we have failed to discover any glaring’ defect in procedure 
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or manifest or palpable error of law resulting in flagrant miscarriage of 
justice which entitles the petitioner to invoke the provisions of section 397 
of the Cr. P. C. 


82. We have, however, to examine another contention of Mr. 
Sankar Das Banerjee, namely, that admissibility of Surupa’s statements 
has been barred altogether by the judgment of Bhattacharjee and Sharma, 
JJ. in (18) Satikanta Guha v. State of West Bengal, 81 CWN at page 1034. 

83. Inthe earlier part of this judgment we have referred to this 
decision in Satikanta Guha’s case. We have also set out the reframed 
charges against Jhantu Charan Dutta and Indranath Guha. We have 
said that reliance was placed on behalf of the petitioner herein on certain 
observations of Bhattacharyya, J. with respect to the statements of witne- 
sses who stated that Indranath and Pritilata in particular treated Surupa 
with cruelty and told her to commit suicide. Bhattacharyya, J. was of the 
view that the date of suggestion for suicide did not appear to be near about 
the date of death of Surupa and held that such statements were inadmi- 
ssibe under section 32(1) of the Evidence Act. It is now urged before us 
that by reason of the Division Bench judgment in Satikanta Guha’s case 
the alleged statements of Surupa made 8/10 days before her death or on the 
` 10th or 12th April, 1976 are inadmissible under section 32(1). 

84. We have to scrutinise the two judgments carefully to see whe- 
ther this contention of Mr. Banerjee is sound. The reframed charges 
have been set out by Bhattacharyya, J. in paragraph 19 at page 1044. In 
the last few lines of paragraph 20 at page 1045 Bhattacharyya, J. has said : 
“We make it clear that the finding arrived at in these cases are based on 
materials collected during investigation and meant only for the purpose 
of framing charges. Whether an accused is guilty of an offence or not 
will be proved at the trial and the Learned Trying Judge will come to his 
findings on the basis of the evidence that may be adduced and tested, 
facts and circumstances and on hearing the parties concerned.” 


85. To us it seems that the observations which Bhattacharyya, J. has 
made in his judgment relating to admissibility of the deceased’s statements, 
are confined to the framing of charges alone. It may be that His Lord- 
ship was of opinion that Pritilata’s suggestion to Surupa to commit suicide 
made long before her death was inadmissible under section 32 (1) : but we 
have not found any observation of Bhattacharyya, J. that all statements of 
the deceased are inadmissible under section 32(1). In paragraph 22 at page 
1045 Bhattacharyya, J. has observed: “The other two applications, filed 
by Indranath Guha and Jhantu Charan Datta respectively for quashing . 
the proceeding against them are rejected. The orders framing charges 
under section 120B I.P. Code. against Indranath Guha and Jhantu Charan 
Datta and also the charges under section 201 I.P. Code against Jhantu 
Charan are set aside. The Learned Sessions Judge, 24 Parganas will 
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transfer or assign the Session case against Indranath and Jhantu Charan 
to some Additional Sessions Judge at Alipore for their trial. The Learned 
Judge to whose file the case will be transferred for trial shall recast the 
charges in prescribed form under section 302 read with section 109 1.P. 
Code and also under section 201 LP. Code against Indranath and also the 
charge under section 302 I.P. Code against Jhautu Charan as indicated 
in our judgment, read over the same to them, take their pleas and pro- 
ceed according to law for trial on the date fixed or at any convenient day. 
The Learned Judge will see that there should be an expeditious trial.” 


86. We now come to the judgment of Sharma, J. who delivered a 
concurring but a separate judgment in the case. [n paragraph 25 Sharma, 
J. has observed: “As regards the case of Jhantu Charan Datta and 
Indranath Guha, there are circumstances and materials which cannot be 
overlooked at this stage. The strength and timber of those materials as 
well as legitimate inferences to be drawn from some peculiar circumstances 
are matters which are required to be tested on the touch-stone of 
a full fledged trial. This is not the proper stage for liberal comm- 
ents and observations. on those materials. Be it also noted here that 
these materials painstakingly gathered by the Investigating Officer are of 
course under severe challenge. Therefore to dwell upon those materials 
at this stage and to subject there to fuller microscopic scrutiny or to 
make inflating or deflating comments may prejudice the trial to follow. 
Any observation or comment made at this stage does not carry the siamp 
of final consideration. Hence I refrain from proceeding further in this 
direction. Suffice it to say that I find no justification to quash the charges 
framed against the aforenamed two accused persons entirely.” 


87. Sharma, J. has explicitly stated that any observation or 
comment which he has made does not carry the stamp of final considera- 
tion. There are similar observations in the judgmznt of Bhattacharyya, 
J. as well. In paragraph 15 of the judgment Bhattacharyya, J., inter alia, 
says “The materials on record are in the crude form and at the time 
of trial the matters collected would be placed in the form of evidence as 
would be admissible according to the Evidence Act. At that time if 
any material collected cannot be used as evidence, that would be of no 
use. At the present stage for consideration if charges are to be framed, 
the question of strict admissibility of evidence does not arise. That 
question of admissibility of evidence according to law will be considered 
when evidence would be adduced at the trial.” 


88. It is clear, therefore, that the Division Bench has not debarred 
altogether statements made by the deceased if they are otherwise admis- 
sible. Mr. Banerjee repeatedly told us that Surupa’s grandfather did 
not say in his statement under section 161 Cr. P. C. that Surupa had 
stated anything to him 8/10 days before her death. But section 162 of 
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the Cr. P. C. makes it clear that an omission in a statement under section 
161 affects the reliability of the omission and not its admissibility. 

89. Upon reading the judgments of the two Learned Judges who 
were on the Division Bench in Satikata Guha’s case and the Supreme 
Court’s observations thereon our conclusions are as follows :— 

1. The findings of the Division Bench are applicable only to the 
stage of framing of charges and not to the trial. 

2. ‘Tne observations in paragraph 11 of the judgment in which 
reference has been made to Pritilata’s suggestion to Surupa to commit 
suicide long before her death relate to the framing of charge under section 
120B of the I.P.C. 

3. In any event, the Division Bench judgment did not bar reception 
of evidence under section 32(1) at the trial except the alleged 
suggestion of Pritilata to Surupa to commit suicide made long before 
Surupa’s death. 

4. The Supreme Court’s observations do not in any way depart 
from what the High Court has stated. 

5. The Division Bench has not considered at all the question of 
omission of any statement under section 161 of the Cr. P. C. 

90. We are, therefore, unable to uphold Mr. Sankardas Banerjee’s 
contention that all statements of the deceased have been barred by the 
Division Bench of this Court. 

91. Before the Supreme Court, Counsel for the petitioner Ramen- 
dra Mohan Mukhetjee contended that since the effect of the High 
Court’s order was only a discharge under section 227 Cr. P. C. it was 
within the jurisdiction of the Sessions Court to frame charges against 
the discharged ` accused in the event of sufficient additional material 
coming in the course of the trial. The Supreme Court has said: “We 
are not called upon to investigate and do not pronounce upon the 
soundness of this position. If the Sessions Court does frame charges 
on this basis, it will be open to the parties to have the point of law 
canvassed and decided _...... 2 

92. A pronouncement of the Supreme Court as Stated by Their 
Lordships on this issue was not necessary. Both the parties before 
us have drawn‘our attention to sub-section (1) of section 319, Cr. 
P. C. which runs thus: 

“Where, in the course of any enquiry into, or trial of, an offence, 
it appears from the evidence that any person not being the accused 
has committed any offence for which such person could: be tried 
together with the accused, the Court may proceed against such 
person for the offence which he appears to have committed.” 

93. In the instant case P.W. 3 Rabindra Mohan Mukherjee 
has deposed about Surupa’s statements 8/10 days before her death on 
‘Atyacher’ of her father-in-law, mother-in-law and her husband. The 
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father-in-law and the mother-in law have both been discharged by the 
Division. Bench; but section 319(1) Cr. P, C. does not bar the 
admissibility of this evidence if it be otherwise ‘admissible, Chakravartti, 
C.J. sitting with Sarkar, J. in (19) Sunil Chandra Roy v. The State, 
AIR 1954 -Cal. 305, said at page 320 in paragraph 41: “Speaking for 
myself, [cannot imagine how a witness, who has sworn to tell ‘the whole 
truth’ and is asked to say ‘what happened next’, can omit to give the 
Whole'story which he still maintains to be true, although a previous 
prosecution in regard to'a part of it may have failed”. Sarkar, J. has con- 
curred with this view. Most respectfully we accept the view as the 
correct position in law. i 


«94, In these circumstances on the grounds stated above we do 
not see any cause for interference with the impugned orders of the 
Learned Trial Judge under section 397 Cr. P. C. 


:, 95.. Mr. Banerjee bas another grievance. He says that the Addi- 
tional Sessions Judge has admitted the answers to question 50 put to 
Amiya Mukherjee in violation of section 54 of the Evidence Act., We 
have already noticed that section 54 provides that the previous bad 
character of an accused is not relevant except in reply. Amiya 
Mukherjee in answer to question “50 has’stated that Indranath used to 
come back daily in drunken condition and oppress Surupa. This state- 
ment.of Amiya Mukherjee, according to Mr. Banerjee, should have been 
expunged by the Learned Trial Judge when objections were raised under 
section 54. We have already said that the Learned Special Public Prose- 
cutor has told us that he would try to prove that sustained cruelty was 
practised on Surupa to turn her out of the house. And when that attempt 
failed it was decided to do away with her. Ifthis be the case of prose- 
cution, it is difficult for us to hold at this stage of the trial that Amiya’ 
Mukherjee’s answer to question 50 should have been expunged as soon 
as objection was raised under section 54. We may refer to a few 
relevant decisions on this point. In (20) Mangal Singh v. State of Madhya 
Bharat, AIR 1957 SC 199, a similar question came up for consideration. 
The Supreme Court kas held that the evidence which disclosed certain 
unpleasant things about the accused in the past was examined by the 
Court in order to ascertain the motive for the murder and not for the 
purpose of determining as to whether the accused were persons of bad 
character likely to commit murder. 


96. It depends, therefore, on the purpose for which a particular 
piece of evidence is used. If what is stated by Amiya Mukherjee - in 
answer to question 50 is relevant to ascertain the motive for murder and 
not for determining whether Indranath was of bad character, we cannot 
say, atthe present moment, that the Learned Trial Judge was in error 
in ‘admitting the answer to question 50, The Supreme Court in (21) S.G. 
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Mohité v, . State of Maharashtra, AIR 1973 SC 55, has indicated in paragra- 
ph 12 at page 60 that motive forms one of the links of a chain of circums- 
tantial evidence. Mr. Banerjee relied on the case of (22) Palvinder Kaur 
yY. The State of Punjab, AIR 1952 SC 354 at page 358 paragraphs 18 & 19 
to contend that motive by itself is not enough to prove the circumstances 
under which a person died or to prove the cause which resulted in death. 
These . propositions are well-settled. All that we say is that in an 
appropriate case motive may be a link in the chain of circumstantial 
evidence and at this stage of the trial it would be improper for the 
High Court to pronounce its verdict ‘on Amiya Mukherjee’s answer to 
question 50. In this connection it would be worthwhile quoting the 
Supreme Court’s observations in (23) Shivaji v. State of Maharashtra, AIR 
1973 SC 2622 at page 2627, paragraph 6. The Supreme Court inter alia, 
observes : “... it is true to say, with Viscount Simon, that ‘a miscarriage 
of justice. may arise from the a of the guilty no less than from 
the conviction of the innocent .. ‘. In short our jurisprudential enthusi- 
asm for presumed innocence must be moderated by the pragmatic need to 
make criminal justice potent and realistic. A balance has to be struck 
between chasing chance possibilities as good enough to set the delinquent 
free and chopping the logic of preponderant probability to punish mer- 
ginal innocents... 

97. We next come to section 482, Cr. P.C. under which this 
application has been specifically made. 

98. We have already said that the Supreme Court in Madhu Limaye’ 
case has reversed its decision in Amar Nath’s case and has held that the 
bar of section 397(2) is not an impediment to an application under 
section 482. But the inherent power is to be exercised in accordance 
with the following principles :- 

1.. The power is not to be resorted to if there is a specific 
provision in the Code for the redress of the grievance of the aggrieved 
Party ; 

2. It should be exercised very sparingly to prevent abuse of process 
of any court or otherwise to secure the ends of justice, and 

3. It should not be exercised as against the express bar of law 
engrafted in any other provision of the Code. 

99. Before we invoke Section 482, therefore, we have to see if there 
is a specific provision in the Code for the redress of the’ grievance of the 
aggrieved party. Mr. Chaudhury for the prosecution has invited our 
attention to sub-section (2) of section 395. _ This sub-section provides: “A 
Court of Session or a Metropolitan Magistrate, may, if it or he thinks fit in 
any case pending before it or him to which the provisions of sub-section (1) 
do not apply refer for the soene of the High Court any question of law 
arising in the hearing of such case”.’ The Learned Special Public Prosecu- 
tor’s point is that the petitioner in the present application should have 
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applied for a reference to the Additional Sessions judge before invoking 
this Court’s inherent power under section 482. .Since this specific provi- 
sion was not availed of the application under section 482 should be 
rejected. Mr. Banerjee’s reply is that under section 395 (2) the aggrieved 
party has no legal right to apply fora reference. The Trial Court may 
make a reference of its own accord. We do not think Mr. Banerjee’s’ 
propasition is sound. Jt is true there is no specific provision for an 
applicktion for reference by the aggrieved party in section 395 (2); but 
in section 482 also there is no such specific provision either. Jt is, there- 
fore, idle to contend that an application under section 395(2) could not be 
made at all. Wedo not, however, propose to dismiss this application on 
this ground without examining the other grounds on which section 482 
‘can be invoked. We do not also intend to express our opinion on whether 
S. 395(2) can be said to be a specific provision which bars the invocation 
of inherent jurisdiction. 

100. We have said that the High Court can sparingly exercise its 
inherent power (a) to prevent abuse of the process of Court and (b) to 
secure the ends of justice. 

101. Let us see what is meant by ‘abuse of the process of Court’. 
In (24) R. Narapa Reddy v. Jagarlamudi, AIR 1967. AP 219, at page 230 
in paragraph 70, it is observed. “Abusing the process ofthe Court isa 
term generally applied to a proceeding which is wanting in bonafides and 
is frivolous, vexations or oppressive. Making use of the process of the 
Court as a device to help the jurisdiction of a civil court has been held 
to amount to an abuse of the process of the Court. In (25) Pramathanath 
Talukdar v. Saroj Ranjan Sarkar, AIR 1962 SC 876 it has been held that 
where the first complaint was dismissed after considering evidence, the 
second complaint amounted to abuse of processes. ` 

102. From the principles enunciated above the only point relevant 
for our consideration is whether admission of the impugned evidence has 
been vexatious or oppressive to the petitioner. To us it seems that the 
observations we have already made in dealing with the impugned evidence 
provide complete answers to this point on the facts and in the circumst- 
ances of the case. At this stage of the trial we cannot say that admission `’ 
of the impugned evidence. has been vexatious or oppressive to the peti- 
tioner. . í 

103. Let us now examine what is meant by securing “the ends of 
justice”. P.B. Mukharji, J. in (26) Debendra Nath Dutt v. Satyabala Dasi 
& ors, AIR 1950 Cal. 217, has discussed the meaning of the expression 
‘ends of justice’ in section 151 of the Code of Civil Procedure. The 
Learned Judge has said that the words ‘ends of justice’ in section 151. 
wide as they are, do not mean vague and indiscriminate notions of justice 
but justice according to the Statutes and the laws of the land. They can- 
not mean that express provisions of the Statute can be overriden at the 
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dictates of what one might by private emotion or arbitrary preference call 
or conceive to be justice between the parties. The words ‘ends of justice’ 
do not, therefore, permit the Court to takea step or procedure which 
defeats a Statutory provision of the law of the land. 


104. The words ‘ends of justice’ used in section 482 Cr. P.C. must 
be understood in the same sense as that which was indicated by P.B. 
Mukharji, J. The Court will use its inherent powers to secure the ends 
of justice where there has been a violation of the Statutes and laws of the 
land. The Court will not use its inherent power to defeat any provision of 
law. 

105. In the instant case we have given sufficient indications of the 
contentions of the parties before us on the question of admissibility of the 
impugned evidence and the propriety of the impugned orders. We are un- 
able to hold at this stage of the trial that the Learned Additional Sessions 
Judge has violated any statute or any law of the land. We would not, be 
therefore, justified in exercising our powers under section 482 at all. 

106. For all the reasons aforesaid we are unable in the instant case 
to interfere with any of the impugned orders either under section 397 or 
under section 482 of the Code of Criminal Procedure, 1973 at this stage 
of the trial and we accordingly dismiss this application. We direct that 
the records of the case be sent back to the trial Court forthwith in order 
that the trial may proceed according to law. 

Datta, J. : I agree. 


S.P.T. 
[ CIVIL REVISIONAL JURISDICTION ] 
Before Mr. Justice Anil K. Sen and Mr. Justice 
B. C. Chakrabarti 
Decision : January 16, 1979 
Musst. Jolakha Khatoon & Ors. a Petitioner 
Versus 
Sushil K. Mondal & Ors. Opposite parties* 


Code of Civil Procedure, 1908, Order 22, Rule 9—Application 
under— Whether maintainable after recording abatement of the suit as 
a whole. 


During the pendency of a money appeal, the principal respondent 
died and an application for substitution was made within the period 
. Of limitation for substituting only two heirs. Thereafter a supplemen- 
tary application for substituting 7 heirs of the deceased respondent 
was filed beyond the period of limitation. The learned District Judge 

*Civil Rule No. 1990 of 1978. 
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treating both the ianen as one allowed the prayer for substitu- 
tion. On the application of the respondent petitioner the learned 
Additional District Judge recorded abatement of the appeal as a whole 
on the ground that the application for substitution of all the heirs 
of the deceased respondent was not filed within time. Thereafter the 
plaintiff-appellant opposite party filed an application under Order 22 
Rule 9 of the Code of Civil Procedure for substitution after setting aside 
abatement along with an application for condonation of delay which was 
allowed by the learned Additional District Judge. The said order was 
impugned in the instant Rule on the ground inter alia, that the Court 
has no jurisdiction to entertain any further application under Order 22, 
Rule 9 after having recorded earlier an order of abatement of the suit 
as a whole. 

HELD: The order recording abatement, though results in a finality 
yet such finality does not necessarily amount to a decree so as to bar 
a subsequent application for substitution after setting aside abatement 
under Order 22, Rule 9 of the Code of Civil Procedure. (Para 10) 

Case referred to :— 

(1) Arjun v. Balabant, AIR 1954 Madhya Bharat 294 
Bankim Chandra Banerjee and sive os aoe 
Prosanta Kumar Bandopadhyay se ... for Petitioners 
Himangshu Kumar Basu : ... for Opposite parties 


The judgment of the Court was as follows :— 


Sen, J.: This Rule was issued on an application under section 115 
of the Civil Procedure Code and is directed against an order dated May 
18, 1978, passed by the learned Additional District Judge, 6th Court, 
Alipore, in Money Appeal No, 64 of 1975 allowing an application under 
Order 22 Rule 9 of the Code of Civil Procedure. The substituted heirs 
of the principal respondent are the petitioners before us. 

2. The two brothers Sushil and Sunil, the opposite party Nos. 1 and 
2 instituted Money Suit No. 2 of 1973 against one Md. Khalil and another 
claiming arrears of rent from February 1970 to January 1973 from Md. 
Khalil, the lessee. The suit was dismissed on March 31, 1975, and the 
said two brothers preferred an appeal being Money Appeal No. 64 of 1975, 
as aforesaid. 


3. During the pendency of the said appeal, the principal respondent 
Md. Khalil died on June 22, 1975. On September 12, 1975, that is, 
within the period of limitation the appellants filed an application for subs- 
tituting Sk. Gulzar (one of the petitioners before us), the father of the 
deceased and a son by the name of Md. Rashid in place and instead of 
the deceased principal respondent Md. Khalil. The appellants filed a 
supplementary application on November 10, 1975, for substituting 7 heirs 
of the deceased Md. Khalil including the said Sk. Gulzar on an allegation 
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that they have further come to learn that Md. Khalil at his death left 
behind some more heirs and legal representatives in his wife, two other 
sons and two daughters. In this application, the petitioners claimed that 
the son who was sought to be substituted earlier by the name of Md. 
Rashid should be described in the alias name of Abdul Wadood. The 
learned District Judge treating the two applications to be one allowed the 
prayer for substitution on the basis that such an application had been 
filed in time by an order dated November 13, 1975. The appeal was 

then transferred to the 7th Court of the learned Additional District Judge. 


4. Notice of the appeal then being served on the substituted 
heirs, Sk. Gulzar filed an application on July 20, 1976, for recording 
abatement of the appeal since the application for substituting the 
heirs other than himself was filed on November 10, 1975, that is, at a time 
beyond the period of limitation. This application of Sk. Gulzar 
was contested by the appellants and the learned Additional -District 
Judge byan order dated March 26, 1977, recorded abatement of 
the appeal asa whole. He recorded such abatement only on the ground 
that the application for substituting all the heirs of the deceased Md. Khalit 
was not filed within the period of limitation. In doing so, he overruled 
the claim of the appellants that since at least one of the heirs was brought 
on record within the period of limitation there would be no abatement. 
_ The learned judge took the view that one of such heirs can not represent 
the estate of the deceased. In recording abatement the learned judge, 
however, specifically observed: “It may or may not be that there was 
sufficient cause why no application was made in time for mentioning the 
names of the aforesaid 5 persons also as legal representatives of the deceased 
Md. Khalil or that the appellants after diligent and bonafide ascertained 
only the names of Sk. Gulzar and Md. Rashid as legal representatives 
of the deceased Md. Khali) but such questions may be decided if and 
when an application is made for an order to set aside the abatement.” 


5, In the light of the order so made on April 23, 1977, the appellants 
filed an application for substituting the seven heirs of the deceased prin- 
cipal respondent Md. Khalil after setting aside abatement. In this appli- 
cation it was clearly averred that Md. Khalil died at his native place in 
Bihar and they could to the best of their ability ascertain the names of the 
two of the heirs when they filed the first application for substitution dated 
September 12, 1975. It was further averred that they had no knowledge 
of the other heirs prior to November 10, 1975. Their case further was 
that when the civil court reopened after the puja Vacation the appellants 
came to know from the proforma respondent that the heirs and legal repre- 
sentatives of Md. Khalil had substituted themselves in another suit being 
Title Suit No. 151 of 1973 and on search of the records of that case the 
appellants could ascertain the names of the other heirs and legal 
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representatives on November 10, 1975. In this application the appellants? 
further case was that the learned judge having recorded an order of abate- 
ment by his order dated March 26, 1977, they applied for a certified copy 
of the said order which was obtained on April 22, 1977, and on perusal 
thereof the application under Order 22 Rule 9 of the Civil Procedure Code 
was filed on April 23, 1977. 

6. This application was contested by all the heirs and legal representa- 
tives of Md. Khalil. In the objection filed on their behalf it was claimed 
that the appellants were not diligent enough when they failed to substitute 
all the heirs and legal representatives of the deceased respondent in time 
and that in any event they having ascertained the names of all the heirs on 
November 10, 1975, had no sufficient ground in not filing the application 
under Order 22 Rule 9 of the Civil Procedure Code befere March 
1977. 

7. The same learned judge who had earlier recorded abatement, 
allowed the appellants’ application under Order 22 Rule 9 of the Civil 
Procedure Code by the order impugned in this Rule. He accepted the 
case of the appellants that in spite of due diligence they could not ascer- 
tain the names of all the heirs prior to November 10, 1975, and since the 
application for substituting all the heirs and legal representatives was filed 
on that date, there is sufficient cause for condoning the delay prior 
thereto. 

8. Mr. Banerji appearing in support of this Rule has raised three ` 

-points, viz, (1) that the learned judge having recorded abatement of the 
suit as a whole by his earlier order dated March 26, 1977, had no further ; 
jurisdiction to entertain any further application under Order 22 Rule 9 of 
the Civil Procedure Code, since such an application stood barred by the 
earlier order, (2) that when the appellants were also parties to Title Suit 
No. 151 of 1973 wherein the heirs of the deceased Md. Khalil had got 
themselves substituted on September 19, 1975, it could not have been held 
by the learned judge that there was sufficient cause for the appellants for 
not substituting all the heirs prior to November 10, 1975, and (3) that the 
learned judge failed to appreciate that the limitation prescribed being one 
for the application under Order 22 Rule 9 of the Civil Procedure Code, 
and such an application having been filed only on April 23, 1977, the 
learned judge could not have allowed that application without any finding 
that there was sufficient cause for not filing such an application earlier 
than April 1977. i 

9. The Rule'is being contested by the appellants and Mr. Bose 
appearing on their behalf has contested all the points raised by Mr. 
Banerji. 

10. So far as the first point raised by Mr. Banerji is concerned , 
we are unable to sustain the Objection so raised by Mr. Banerji in view 
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of the facts of the present case set out hereinbefore. Mr. Banerji has 
strongly contended that an order reeording abatement constitutes a final 
decision equivalent to a decree, and as such, is appealable and no appeal 
in the present case having been filed that order has become final. Accor- 
ding to Mr. Banerji that order being final no further application under 
Order 22 Rule 9 is maintainable. Strong reliance is placed by him on a 
single Bench decision of the Madhya Bharat High Court in the case 
of (1) Arjun v- Balabant, AIR 1954 Madhya Bharat 294. Though we 
agree with Mr. Banerji that the order recording abatement becomes 
final in such circumstances, we are unable to agree with him that such 
finality necessarily and in all cases leads to a result as suggested by Mr. 
Banerji There is some divergence in judicial opinion as to whether an 
order recording abatement constitutes a decree or not but in our view 
there can be no doubt that a distinction should be made between cases 
in which abatement is due to the failure to bring the legal representatives 
on record within the period of limitation or due to the court holding 
that the petitioner is not the legal representative and cases in which the 
court recording abatement decides that the right to sue does not survive 
and in consequence the proceeding abates. In our view, while in the 
later class of cases an application for setting aside the abatement under 
Rule 9 of Order 22 of the Code may stand barred by the order record- 
ing abatement, the earlier class of cases come squarely within the 
scope of the (Rule 9 of Order 22 of the Code) so that the legal 
representatives and/or the real legal representatives—as the case may be— 
can still be brought on record by setting aside abatement in case 
sufficient cause is shown for not making the application for substitution 
in time resulting in abatement. 


11. The decision in the case of (1) Arjun v. Balabant (Supra) 
relied on by Mr. Banerji is clearly distinguishable. There one of the 
plaintiffs died and an application by two of the dlleged legal represen- 
tatives of the deceased plaintiff was dismiissed ona finding that they 
were not the legal representatives. Then there was a further applica- 
tion by the remaining two plaintiffs for leave to proceed with the suit 
on a claim that the right to sue survived in their favour. That 
application too was dismissed on a finding that the right to sue did 
not survive. Thereafter when those remaining plaintiffs along with the 
„alleged legal representatives whose application for substituting them- 
selves had earlier been rejected by the court in regarding abatement, 
made an application under Order 22 Rule 9 of the Code, such an 
application was held to be not maintainable. That case stands on a 
different footing altogether, because there the right to sue was specifi- 
cally held to be not surviving in favour of the applicants under Order 
22 Rule 9 of the Code by the earlier order which became conclusive 
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between the parties. In the present case on the other hand, the learned judge 
by the earlier order recorded abatement only on the ground that the 
application for substitution had not been filed within time, giving at 
the same time specific leave to the appellants to come with a prayer 
for setting aside abatement under Rule 9 of Order 22 of the Code, 
Though Mr. Banerji lays great emphasis on the fact that the court actually. 
recorded an abatement of the suit asa whole, in our view such recording 
leads to no special consequence in the present case because the order 
merely records the consequence which followed in law. But when the law 
itself gives the right to a party to have the abatement set aside on proof of 
sufficient cause under Order 22 Rule 9 of the Code, the mere recording of 
the abatement certainly does not take away the right so provided. In this 
view, the first objection raised by Mr. Banerji must fail and is overruled. 


12. So far as the second point raised by Mr. Banerji is concerned, 
the petitioners never disputed the claim of the appellants that the said 
appellants came to know the names of all the heirs only on November 10, 
1975, and that again on effecting a search of the records of Title Suit No. 
151 of 1973. Though Mr. Banerji contends now for the first time in this 
court that the appellants themselves being parties to the said suit they must 
be deemed to have due knowledge of the names of such heirs at least 
on and from the day when the heirs get themselves substituted in the said 
suit on September 19, 1975, we are unable to sustain such an objection 
raised for the first time in this revisional application, particularly in view of 
the fact that the appellants were proforma defendants in that suit and it is 
the specific case of the appellant that the heirs of Md. Khalil filed an 
application for substituting themselves in that suit on the 89th day and 
that again without any notice to the co-defendants, namely, the appellants. 
The appellants could know of the existence of other heirs and legal repre- 
sentatives only after the Puja Vacation of the civil court which intervened, 
on November 10. 1975. In this view, the second point raised by Mr. 
Banerji fails and is overruled. 


13. So far as the third point raised by Mr. Banerji is concerned, it 
is no doubt true that an application under Order 22 Rule9 of the Civil 
Procedure Code should be made within 60 days from the date of abate- 
ment and when such an application is not filed within the time so pres- 
cribed sufficient cause again has to be made out for condonation of the 
delay in making such an application under section 5 of the Limitation 
Act. ‘In the present case, a prayer for condonation under section 5 of the 
Limitaion Act had been made. No doubt, the learned judge did not 
consider whether there was sufficient cause for not filing the application 
under Order 22 Rule 9 of the Code within 60 days from the date of abat- 
ement. He proceeded on the basis that the second application for 
substitution, namely, the application filed on November 10, 1975, should 
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be treated as the application under Order 22 Rule 9 of the Code and since 
the appellants made out sufficient cause for non-filing of such an applica- 
tion before that date, he allowed the prayer made on behalf of the appell- 
ants for setting aside abatement on condonation of the delay. The view 
. taken by the learned judge of treating the application for substitution as 
one for substitution on setting aside abatement finds support in some 
judicial pronouncements of different High Conrts. But that apart 
as we have indicated hereinbefore. the appellants did make out sufficient 
cause why they could not file an application under Order 22 Rule 
9 of the Civil Procedure Code prior to April 23, 1977. Their earlier 
application for substitution having been allowed they were obviously 
proceeding on the basis that there had been no. abatement. Whether 
Shere had been an abatement or not is a debatable issue. In our view, 
the learned judge in recording his previous order of abatement failed to 
take note of the fact that there could have been no abatement in the event 
the appellants had substituted two ofthe heirs bonafide in ignorance 
of the other heirs. That aspect was totally lost sight of by the learned 
judge when he recorded the order of abatement. Be that as it may it 
is only when the learned judge decided the issue against the appellants and 
held that there had‘ been an abatement, the question of the appellants 
taking steps to set aside abatement did arise. Such an order was passed on 
March 26, 1977,and a copy of the order was applied for forthwith. 
Since the appellants were not expected to make the application under 
Order 22 Rule 9 of the Code without considering the actual terms of the 
order itself, they can legitimately claim exclusion of the time required for 
getting the certified copy of the said order. That time being excluded, 
the application under Order 22 Rule 9 of the Code was presented on the 
day following the date on which the copy of the order was so received. 
Therefore, the appallants did make out sufficient cause for the delay in 
making the application which they did on April 23, 1977. In this view, 
the third point raised by Mr. Banerji fails and is overruled. 
14. Asall the points raised by Mr. Banerji fail, the application 
fails. The Rule is discharged. There will be no order as to costs. 
15. Let the records be sent down forthwith. 
Chakrabarti, J, : I agree. a 


P.R. 
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` [ SPECIAL BENCH ] 
Before the Hon'ble Mr. Sankar Prasad Mitra, Chief Justice 
the Honble Mr. Justice Sabyasachi Mukharji and 
the Howble Mr. Justice A. K. Mookerjee 
Decision: May 8, 1978 
Renuka Pachal 2 ids Petitioner 
Versus 

Chapa Guha Neogy & ors E ... Opposite parties* 

Bengal, Agra and Assam Civil Courts Act 1887, sec. 21(a)—Bengal, 

Agra and Assam Civil Courts (West Bengal Amendment) Act XXVI of 1969 
secs. 5 and 21 (a)—Amendment Act of 1969. whether retrospective — Suit 
valued at more than Rs. 10000 filed in 1964, Appeal filed before 
District Judge after Amendment raising limit of Appeal to Rs. 15000, 
whether competent and maintainable. 
In 1964 Guha Neogi instituted a Title suit valued at Rs. 10635 
against Renuka Pachal. A decree was passed in his favour in 1973. 
Petitioner Renuka preferred an appeal against the decree before the 
District Judge in 1973. District Judge dismissed the appeal on December 
23,1976. On 18.5.77 petitioner moved the High Court under Art. 227 
‘of the constitution, challenging the validity of the judgment on the 
ground that the District Judge had no jurisdiction to entertain the appeal. 
Under sec. 21 of the Bengal, Agra and Assam Civil Courts Act, 1887 
initially the jurisdiction of the District Judge extended up to Rs. 5000. In 
_1957 by the West Bengal Act No. XVI of 1957, Rs. 10000 was subs- 
tituted in place of Rs. 5000. When the instant suit was pending, the 
Bengal, Agra and Assam Ciyil Courts Act 1887 was again amended by 
West Bengal Act XXVI of 1969 whereby, District Judge’s jurisdiction 
to entertain appeals was raised from Rs. 10000 to Rs. 15000. Petitioner’s 
contention is that the amendment is not retrospective. He further 
contends that the right of appeal is not merely a matter of procedure 
but it isa matter of substantive right and cannot be taken away except 
by an enactment or necessary intendment. 

HELD: The Bengal,. Agra and Assam Civil Courts (West Bengal 
Amendment) Act 1969 (Act XXVI of 1969 is retrospective in operation 
and the appeal to the District Judge in the instarit case was competent 

aintainable. The State Legislature by enacting sec. 5 of the West 
Bengal Act XXVI of 1969 has consciously made the said Act retrospective 
in view of the two decisions of this court in Lokenath v. Subasana (63 
C.W.N., 812) and Mukunda v. Bidhan (63 C.W.N. 834). The Rule is 
discharged. (Para 15-18) 

Cases referred to :— 

(1) Mls. Hossein Kasam Dada (India) Ltd. v. The State of Madhya 
Pradesh, AIR 1953 SC 221 
*Civil Rule No. 14650 of 1977. 
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(2) Vithalbhai v. Commissioners of Sales Tax, Nagpur, AIR 1967 
SC 344 
( 3 ) Loknath v. Subasana Sadhukhan, 63 CWN 812 
(4) Mukundadas Nundy v. Bidhan Chandra Roy, 63 CWN 834 
(5) Vajrapavali v. Special Deputy Collector, AIR 1965 SC 1017 
(6) Ahmed G. H. Arif v. Wealth Tax Commissioner Calcutta, AIR 
1971 SC 1691 
(7) Nishi Kanta Roy v. Monomohan Sengupta, 77 CWN 424, 430. 
Nirmal Chandra Chakraborty, Narendra Nath Biswas oe 
and Tarak Nath Bandyopadhyay re for Petitioner 
Sakti Nath Mukherjee, Amitava Čhawdhiiry. for Oppasite party 
The judgment of the Court was as follows :— 
Mitra, C. J: This matter has been referred to a larger Bench by the 
- Division Bench consisting of Pradyot Banerjee and G.N. Ray, JJ. by an 
order made on the 23rd November, 1977. The question is whether the 
Bengal, Agra and Assam Civil Courts (West Bengal Amendment) Act 
being Act XXVI of 1969 is retrospective in operation. In an unreported 
decision of a Division Bench of this Court it was held that the amend- 
ment Act was not retrospective. This decision was pronounced on the 3rd 
December, 1976 but certain earlier Division Bench decisions were not 
considered. In the earlier decisions similar amendment Acts were held to 
be retrospective. Banerjee and Ray, JJ., were inclined to agree with the 
earlier decisions. That is why the present reference has been made. 


2. Let us first discuss the relevant facts. The Bengal, Agra and 
Assam Civil Courts Act was passed in 1887. Before 1957 S. 21 (1) of 
this Act ran thus : 

“Section 21: Aek from Subordinate Judge and Munsiffs—(1) 
Save as aforesaid, an ‘appeal froma decree or order ofa Subordinate 
Judge shall lie— 

È (a) tothe District Judge where the value of the original suit in 
which or inany proceeding arising out of which the decree or order 
was made did not exceed five thousand rupees, and 

(b) to the High Court in any other case”. 

3. In 1957 by the West Bengal Act No..XVI of 1957 S. 21(1) (a) 
was amended. For the words ‘“‘five thousand ‘rupees’ in S. 21(1) (a) the 
words “ten thousand rupees” were substituted. The Act came into force 
on 4th January, 1958. The effect of the amendment was that an appeal 
from a decree or order of a Subordinate Judge lay to the District Judge 
where the value of the original suit in which or in any proceeding arising 
out of which the gooey or order was made did not exceed ten thousand 
rupees. 

4. When this amendment Act was in force Sudhindra Mohan Guha 
Neogy, since deceased, filed in the Subordinate Judge’s Court at Alipore 
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on the 14th September, 1964 a title suit being T:S. 89 of 1964 for, inter 
alia, declaration of title, possession and mesne profits against Renuka 
Pachal the petitioner before us. The suit was valued at Rs. 10.635/-. 

5. When this suit was pending the Bengal, Agra and Assam Civil 
Courts Act, 1887 was again amended by West Bengal Act XXVI of 1969. 
' Séction 21(1) (a) as amended by the 1957 Act was changed. . In the new 

amendment for the words “ten thousand rupees” the words “fifteen 
thousand rupees” were substituted. In other words, the District Judges’ 
jurisdiction -to entertain appeals was raised from ten thousand rupees to 
` fifteen’thousand rupees. The West Bengal Act XXVI of 1969 came into 
force on the 2Ist November, 1969. +4 

6. On May 27, 1973, a decree was passed in Title Suit No. 89, of 
1964 against the petitioner. The petitioner preferred an appeal not to 
the High Court but to the District Judge being Appeal „No. 660 of 1973. 
On the 22nd November, 1976, the hearing of the appeal before the District 
Judge was concluded and judgement was reserved. a 

. ~ 7. On the 3rd-December, 1976 a Division Bench of this Court in 
an unteported judgment in Taranchi Dasi v. Kalidasi Maji, held that the 
1969 amended Act was not retrospective in operation. 

8. On the 23rd December, 1976 the District Judge at Alipore 

„delivered his judgment against the petitioner before us. On “the 18th 
May,-1977, the petitioner moved this court under Article 227 of the Consti- 
tution challenging the validity of the- judgment of ‘the District Judge on 
. the ground that he had na jurisdiction to entertain the appeal. : 

9. Mr. Nirmal Chakrabortty appearing on behalf of: the petitioner, 
has drawn our attention to the Supreme Court’s judgment in: (1) Messrs. 
Hossein Kasam Dada (India) Ltd. v. The State of Madhya Pradesh, AIR 
1953 SC page 221. In this judgment the Supreme Court has said that a 
right of appeal is not merely a matter of procedure. It is matter of sub- 
stantive right. The right of appeal from the decision of an inferior tri- 
bunal to a superior tribunal becomes vested in a party when : proceedings 
are first initiated in‘and before a decision is given by ‘the inferior court. 
Such a vested right cannot be taken away except by an express enactment 

for necessary intendment.- An intention: to interfere with or to’ impair 
‘or imperil such a vested right cannot be presumed unless such intention be 
‘clearly manifested by express words or necessary implications.  - 

10. Mr. Chakrabortty’s point is that ‘on the 14th September, 196 
when Title Suit No. 89 of 1964, was filed in the Alipore Court to be heard 
by a Subordinate Judge, there was a vested or substantive right of appeal 
to the High Court by reason of West Bengal Act XVI of 1957. This vested 
or substantive right has not been taken away either by express words or by 
necessary intendment by the Act of 1969. Mr. Chakrabority has also 

‘relied on the'Supreme Court’s decision in (2) Vithalbhai v. Commissioners of 
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Sales Tax, Nagpur reported in AIR 1967 SC at 344, He says that there 
isa distinction between content of appeal and forum of appeal. The 
change of forum cannot be equated to the vested right of appeal. A change 
of forum does not affect the substantive right of appeal conferred bya 
Statute. 

ll. There are two Division Bench judgments of our Court which 
were not considered in Taranchi Dasi’s case. We have said that by the 
West Bengal Act XVI of 1957 S. 21(1)(a) of the Bengal, Agra and Assam 
Civil Courts Act. 1887 was amended. The District Judges’ jurisdiction 
was raised from five thousand rupees to ten thousand rupees. Section 4 of 
the West Bengal Act XVI of 1957 was as follows ; 

“Section 4. Savings :—Nothing in this Act shall apply to or affect 
any appeal from any decree or order passed before the commence- 
ment of this Act”. i 

12. The above section was construed by a Divison Bench of this 
Court in (3) Loknath v. Subasona Sadhukhan, reported in 63 CWN at 
page 812. The Division Bench has said that S. 4 purports to save from 
the operation of the amending Act, appeals from decrees or orders passed 
before the date of commencement of the Act. By doing so S. 4 makes 
the amending Act applicable to appeals from decrees or orders passed on 
or after the said date, even in suits or preceedings instituted prior thereto. 
In other words, S.4 though applicable in respect of decrees or orders passed 
on or after the date of the commencement of the amending Act, makes by 
necessary implications or intendment, the amending Act applicable retro- 
spectively to pending suits or proceedings, although there are no express 
words to that effect in the section itself. The reasonable construction of 
S. 4 is that it was enacted witha view to give the amending Act a limited 
retrospective effect to the extent indicated above. , 

13.. This was a Division Bench, consisting of P. N. Mukherjee and 
Law, JJ. The same Division Bench heard the case of (4) Mukundadas 
Nundy v. Bidhan Chandra Roy. reported in 63 CWN at 834. Again it was 
observed that the Bengal, Agra and Assam Civil Courts (West Bengal 
Amendment) Act 1957 applied to pending proceedings also, where the 
decree or order in question was passed on or after its commencement on 
January 1, 1958. This view was founded upon the necessary intendment 
or implication, deduced from S. 4 of the aforesaid amending Act and such 
deduction according to the Division Bench was ‘eminently reasonable 
and amply justified. 

14. In both the above cases, therefore, the Division Bench took the 
view that the West Bengal Act XVI of 1957 had retrospective operation 
and applied to pending suits and proceedings, the delincated extent. The 
conclusion of the Division Bench was founded upon necessary intendment 
or implication inferred from the wordings of S. 4 of the Act. Mr. Chakra- 
bortty has submitted to us that the Division Bench had not taken into 
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consideration the Supreme Court’s decision in the case reported in ATR”. 
1953 SC at page 221 in which it was expressly held that a right of appeal ` 
was vested or substantive right and did not try to interpret S. 4 of the West - 
Bengal Act XVI of 1957 from that point of view. An appeal preferred 
after the enactment cannot receive the protection of S. 4. We have already 
said that the Division Bench in the two decisions cited above held that the 
1957 Act was retrospective by necessary intendment or implication. The ` 
Supreme Court also in AIR (1953) SC 221 said that by necessary intend- 
ment śuch retrospective operation could be given. 

15. When the State Legislature enacted the West Bengal Act XXVI 
of 1969 raising the District judges’ Jurisdiction from ten thousand rupees 
to fifteen thousand rupees, it must be presumed to have known how S. 4 
of the West Bengal Act XVI of 1957 was interpreted by the Division Bench 
of this Court in the case reported in 63 CWN 812 and 63 CWN 834. In 
spite of the said decisions the same savings clause was introduced by S. 5 
of the Act. In S. 5 it was stated. 

“Nothing in this Act shall apply to or affect any appeal- from any 
decree or order passed before commencement of the Act”. 

This was, therefore, a conscious adoption or approval by the legislature of 

this Court’s decisions in 63 CWN 812 and 63 CWN 834. It is interesting 

that the Bengal, Agra and Assam Civil Courts Act has once again been’ 
amended by the West Bengal Act XIII of 1977 which came into force on- 
the 27th June, 1977. Certain amendments were made to S. 25 of the origi- 

nal Act and the same savings section is there which is S. 4. 

16. Our point is that by adopting the same savings provisions over 
and over again the State Legislature made both the 1969 Act and 1977 Act 
retrospective in operation to a limited extent. In Craies on Statute Law, 
6th Edition at 167 it is stated : 

“There is a well known principle of construction that Wii the 
legislature used in an Act a legal term which has received judicial inter- 
pretation it must be assumed that the term is used in the sense in which 
it has been judicially interpreted unless a contrary intention appears”. 

17. The Supreme Court adopted this principle of construction in (5) 
Vajravali v. Special Deputy Collector, AIR 1965 SC 1017 at page 1024 and 
in (6) Ahmed G. H. Ariff v. Wealth Tax Commissioner, Calcutta, AIR 1971 l 
SC 1691 at page 1696 paragraph 11. Our court also took the same view 
in (7) Nishikanta Roy v. Monomohan Sengupta, 77 CW N 424 at page 430. 

18. Inour view this reference can be disposed of on the basis that 
the State Legislature by enacting S. 5 of the West Bengal Act XXVI of 
1969 has consciously made the said Act retrospective in view of the, two 
decisions of this Court reported in 63 CWN 812 (Lokenath v. Subasona) 
and 63 CWN 834 (Mukunda v. Bidhan). We have not found any intention 
of the legislature to the contrary. We hold, therefore, that the Bengal, 
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‘Agra, and Assam Civil Courts (West Bengal) Amendment Act 1969 is: retr- 
ospective in operation and the appeal to the District Judge, in the instant 
case, was competent and maintainable. We answer the reference accordingly. 

` 19. The Rule, therefore, issued by this Court on the 18th May, 1977 
iS discharged. Interim orders, if any, are vacated. We direct that the reco- 
rds be sent back to tie Alipore Court. We make no order as to costs. ` 


Mukharji, J : LT agree. 
Mookerji J. : I agree. : 
P.R. M 


[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Manash Nath Roy 
Decision ; November 11, 1978 
Pahari Mata Iron and Steel Works Pyt. Ltd. nae Petitioner 
; Versus 

A. C. Roy and Others sa we Respondents* 
Reasons to be recorded in writing — Whether to be incorporated in the 
notice in full or whether recording of such reasons in the original records 
would be sufficient compliance; Principle of natural justice—Whether to 
. be literally complied with even when no prejudice is caused to the party ; 
Interim Orders—When no period is mentioned, whether bad or whether 
continues for ever; Iron and Steel (Control) order, 1956, clauses 7, 11(a) 
28B. 

` The petitioners challenged an order made under clause 11(a) of the 
Tron and Steel (Control) Order, 1956 for contravention of clause 7 thereof 
together with the follow up action taken thereon on various grounds of 
non-compliance to mandatory provisions regarding recording of reasons in 
writing, violation of the principles of natural justice and non-mentioning 
of the’ period of operation of an interim order etc. 

HELD: (1) In appropriate cases records may be looked into for the 
purpose of finding out the reasons for making a particular order and the non- 
communication of the detailed reasons in the order of suspension or the show 
cause notice is not necessarily fatal specially when “the notice is not vague 
or no prejudice is caused to the party thereby. ' (Para 22, 23) 

` (2) \Non-Communication of the detailed reasons in the order of 
suspension does not violate the principles of natural justice if the order is 
properly understood by the party and the reasons are supplemented by the re- 
cords which are not inconsistent with the notice as communicated. (Para 25) 
(3) A temporary or interim order passed duly, legally, properly and 
with jurisdiction will operate for ever if no period of operation is mentioned 
in such order. (Para 27) 

* Civil Rule No. 4892 (w) of. 1974.. 
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Cases referred to :— 

(1) MJs. Ajantha Industries and ors. v. Centra! Board of Direct Taxes, 
New Delhi and ors., AIR 1976 SC 437 

(2) The Textile Commissioner of the Government of India and ors. v. 
Shri Jagadish Process ( Pvt.) Ltd. and anr., (1977) 2 SCC 579 

(3) Associated Electrical Industries (India) Private Ltd., Calcutta vy. 
Its workmen, AIR 1967 SC 284 

(4) Collector of Monghyr and ors. v Keshav Prosad Goenka and ors., 
AIR 1962 SC 1694 

(5) Union of India v. M. L. Capoor and ors., AIR 1974 SC 87` 

(6) M/s. Erusian Equipment and Chemicals Lid. y. The State of West 
Bengal and anr., AIR 1975 SC 266 

(7) Mohindar Singh Gill and anr. v. The Chief Election Commissioner 
and ors. (1978) 1 SCC 405 ' 


Bhaskar Gupta, L. P. Agarwalla and S. Pal si -Jor Petitioner 
Noni Coomar Chakravartti, Samarendra Nath Banerjee o 
and Mukul Gopal Mukherjee 3 R Jor Respondents 


The judgment of the Court was as follows : — 


Pahari Mata Iron & Steel Works Private Limited, petitioner No. I 
(hereinafter referred to as the said Company), is an existing Company 
within the. meaning of Company’s Act and it carries on business inter alia. 
as,iron founders, iron master, iron mongers, iron smith, iron makers, Stee} 
converters, smelters, engineers, tin plate makers and re-rolling in. all nate. 
respective branches. The same was incorporated for the objects contained 
in the Memoradum. of Association and the petitioner No. 2, Shri Sheo 
Bhagwan Kajaria (hereinafter referred to as the said Director), is a Director 
and shareholder of the same. Q 

2. Those petitioners have impeached in this rule;, the validity and’ 
bonafide of an order dated 22nd June, 1974, as mentioned in paragraph 20 
of the petition of motion and whereby al] supplies of raw materials to 
them have been directed to be suspended forthwith, on the allegations that 
they have mis-utilised pig-iron, received by them for their consumption in 
their foundry, in contravention of clause 7 of the Iron and Steel: (Control) 
Order, 1956 as amended (hereinafter referred to as the said order), which 
again was issued in terms of clause 11(a) thereunder. 

3. There is no doubt or any dispute that in exercise of powers con- 
ferred by section 3 of the Essential Commodities Act, 1955 (hereinafter 
referred to as the said Act), and in supersession of all previous orders on 
the subject, the Central Government has promulgated the said order and 
the Iron & Steel Controller concerned has been appointed by the said 
Government, in terms of the powers as conferred by the said order. The 
said order also shows that under its various provisions, the Iron & Steel 
Controller has been given diverse powers. The powers which are relevant 
for the purpose of this rule are quoted hereunder :~ 
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“11A.— Power to suspend supplies under Part II.— Notwithstanding 
anything contained in this Part or in the conditions governing the 
acquisition or disposal of any categories of iron or steel the Controller 
may for reasons to be recorded in writing, order suspension of supplies of 
Iron or Steel forthwith to any person against whom there exists a cre- 
dible information or a reasonable suspicion of the contravention of 

any conditions laid down under this order or of any directions issued 
thereunder. 
: Note (1)—The provisions of this clause shall be invoked only as 
an interim-action in order to forestall further mis-utilisation of iron 
and steel and shall be followed up with further action, regard being had 
to the circumstances of the case. 

Note (2)—The follow-up action as contemplated in Note (1) shall 
be initiated within a period of three months of the date of order of 
suspension of supplies. 

Note (3)—The Controller may by order for reasons to be recorded 
in writing, extend the period of follow-up action for a further period not 
exceeding three months. 

` Note (4)—The order of suspension of supplies shall stand with- 
drawn if the Controller fails to initiate the follow-up action within the 
said period of three months or within the extended period if the period 
of follow-up action has been so extended as the case may be”. 

“28. Powers of the Controller. The Controller may, with a view 
to securing compliance with this Order— 

(a) require any person to'give such information in his possession 
in respect of stocks of iron or steel or of scrap acquired by him or in 
respect of any business carried on by that or any other person : 

(b) inspect or cause to be inspected any stocks of iron or steel or 
of scrap held by any person and any books or other documents belong- 
ing to or under the control of any person ; 

(c) enter and search, or authorise any Gazetted Officer to enter 
and search any premises and seize or authorize the officer aforesaid to 
seize any article in respect of which he has reason to believe that a con- 
traventions of this Order has been, is being or is about to be committed, 
and any other article in the premises which he has reason to believe has 
been or is intended to be used in connection with such contravention.” 

28B.— Power to debar any person from receiving iron or steel or 
scrap :— 

(1) The Controller may, by order, for reasons to be recorded in 
writing debar any person for any period not exceeding five 
years, from receiving iron or steel or scrap from a registered producer 
or a registered stock holder or a controller stockholder or from any 
other source either directly or through any committee, body or 
authority set up under clause 17B or otherwise. 
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A (a) ifthe said person uses iron or steel or scrap for any purpose 
1 Other than the purpose for which any such material is acquired by, or 
` sold to him or uses any such materialin contravention of any condi- 

tion subject to which the material is acquired by or sold to him ; or 
(b) ifheis found to have violated any, condition laid down 
under any clause of this order or any direction issued thereunder ; or 
(c) if he is found to have submitted any false documents or to 
have made any representation in acquiring any such materials ; 
. Provided that before any such order is made, the person conce- 
roed shal] be given a reasonable opportunity of being heard. 


(2) “Any person aggrieved by an order of the Controller under 
z sub-clause (1) may, withina period of thirty days of the date of the 
` communication of the order, prefer an appeal ‘to the Central Govern- 
ment. ` ' i ' 
: (3). On receipt of an appeal under sub-clause (2) the Central 
> Government shall, after giving the person aggrieved a reasonable 
opportunity of being heard, dispose of the appeal.” ` 

4. It was stated by the: said Company and the other petitioner that 
for the purpose of carrying on their business as mentioned hereinbefore, 
they at all material times required and still require as basic material, pig 
iron and steel and as such basic materials are purchased from ‘organisations 
like Hindusthan Steel, Tata Iron &. Steel Company Limited and Indian 
Tron & Steel Company Limited and Bokaro Steel Limited’ These apart, it 
has been stated by the petitioners that they have in the past, executed many 
Government contracts and in fact, even now, they are executing contracts 
for supplying of cast iron slippers to various Railways owned. by the 
‘Government of India. That apart, they have contended to be exporters of 
Pipes, fittings and manhole covers to various foreign countries including 
United States of America, Far, Eastern Countries _ and countries, in Middle 
-East. It has been contended that the petitioners have also a wide market 
all over India for its products and they not only havea huge turn over, 
‘but they, also make provisions for employment of many employees in 
these days of unemployment. af 

5. From the statements in the petition, it appear that the said Com- 
pany-has a sister concern known as Victory Iron Works Private Limited 
which has its registered office at p 26, Benaras Road, Howrah, and the 
business carried on by the said works, is similar to that of the said Com: 
pany and in fact there are several common directors and shareholders of 
the two. 

6. The petitioners have contended that on or about 15th June, 1974, 
one Shri P.C. Mohanto, respondent No. 4, Officer on Special Duty (Vigi- 
lance), Iron and Steel Control, with certain officers, belonging to the said 
office, visited the factory. of the said-Company and asked for production 
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of stock book of raw meterials, register of finished goods, invoices and 
other documents relating to pig iron. It has been stated by the petitioners 
that on the same day, those officers also visited the factory of the sister 
concern of Victory Iron Works Private Limited and demanded praduction 
of similar books and records as referred to hereinbefore. It has been stated 
that since the said Director is a common Director of both the Companies 
as aforesaid, he pursuant to the direction of the said Shri Mohanto produ- 
ced on 17th June, 1974, all documents and papers as required. It has also 
been stated that a Katcha receipt acknowledging receipt of those records in 
respect of the concerned Companies was also given by the said Shri 
Mohanto. It appears that the said Director was again called by the said 
Shri Mohanto on 21st June, 1974, and then, he purported to seize the 
documents and papers which were produced before him, on preparation of 
a seizure list. It has been alleged in the said seizure list that the books and 
papers and documents as mentioned therein, were produced before the 
Officer concerned on 17th June, 1974 and that he had seized them formaly 
from the said Director on 21st June, 1974. A copy of the seizure list is 
to be found in Annexure B to the main petition. 

7. The petitioners have stated that those books, documents, records 
and papers which have been so seized were and are required by them for 
the purpose of carrying on their day to day business and in the absence of 
them, they have suffered much in the past and they are still suffering. 
This fact, appears to have been made known by the said Company to the 
Deputy Iron & Steel Controller by the letter of 22nd June. 1974 and in 
fact, inspection of certain records and documents were asked for. It has 
been alleged that such inspection has not been granted and strangely 
enough, the letter as referred to hereinbefore, has not also been replied to 
by the concerned respondents. 

8. Thereafter, on 4th July. 1974, the petitioners were served with 
an order dated Ist July, 1974, issued by the Deputy Iron & Steel Controller, 
respondent No. 1, whereby, in exercise of his powers conferred under 
clause 28 of the said order, he informed the said Company that it should 
show the physical stock of pig iron as indicated in the notice and/or fur- 
nish particulars of consumption of the same, if at all, within 3 days from 
the receipt of the order and to show cause why it should not be debarred 
under clause 28(B) of the said order. This order, the petitioners have 
stated to have contained various false, incorrect and misleading statements 
and they have also contended that the order was bad, void and inopera- ’ 
tive as the same, although a penal one, was issued without hearing 
them, or without any corresponding opportunities to them to make 
their representation. It has been contended that the seizure of 
documents being illegal, that would not empower any seizure of books 
under the said order and these apart the petitioners have also contended 
that since they were admittedly in the custody of the respondents concerned; 
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the. respondents well knew and it was ; within their knowledge that 
without those documents, it was not, humanly possible for the petitioners 
or anyone of them, to make any representation, in terms of the require; 
ments as mentioned in the order dated Ist July, 1974 and as such .alsq 
the entire action was a motivated and malafide one. On the above grounds, 
amongst others, the petitioners admittedly obtained Civil Rule No. .4049 
(W) of 1974 against the order dated Ist July, 1974. At the time of the 
issuing the rule, it was'also directed. that all further proceedings would 
be stayed till the disposal of the rule provided’ the petitioners give explan- 
ation to the show cause notice. This order was, however, made without 
prejudice to the rights and contentions of the parties. It appears from 
the statements in the petition „that a similar application was. also moved 
‘by Messrs Victory Iron Works Private Limited on the same day and against 
the concerned order and similar rule was issued. f 

- 9. The said Civil Rule No. 4049 (W) of 1974 on completion of the 
pleadings appeared before P.C. Borooah J. and the,same was at first dis- 
charged, as, nobody appeared. Such order was made on 25.11.1976 
against the said order of discharge, an application for restoration was, also 
made but that application was also rejected on 9. 3.1978. I have 
. made a reference to the said Civil Rule No. 4049 (w) of 1974 and: the 
state of affairs therein, because `a preliminary point was taken by Mr. 
Chakravartti, that in view of the order as made threin, the present rule 
has become infructuous or at least the same rule cannot proceed.. This 
-preliminary point has of course been contested by Mr. Gupta, who was 
assisted by Mr. Pal. . 


10. The petitioners inthis rule, have given particulars of various 
‘sale orders which had been issued fo them by different organisations and 
that too, perhaps for the purpose of establishing the fact that because of 
the action as taken, they have suffered and are suffering much. In fact, 
they have stated that after 12th July, 1974, they in order to obtain the 
“materials covered by the several orders, applied for delivery thereof to the 
different Companies, issuing the said orders and they have been informed 
-by each of the Companies that they have received order dated 2nd June, 
. 1974, issued by the Deputy Iron & Steel Controller, respondent No. 1, 
‘informing them about the fact of suspension of supplies of raw materials 
to the said Company. It has been alleged that no such order has of 
‘course been communicated to the said Company. The said company has 
stated that accordingly on 18th July, 1974 it had written a letter to the 
respondent No. 1, asking for a copy of the order in question and in reply, 
on or about 22nd July, 1974 the said Company, received- an order, 
dated 22nd June, 1974, from the said Sri P.C. Mohanto. The said order 
dated 22nd June, 1974 has been quoted in extenso in paragraph 20 and full 
particulars thereof is also quoted hereunder for ready reference. 
“No Vig. 1(20)/74 Dated June 22, 1974 
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5 * Order 
Whereas there has been a credible information that M/s. Pahari- 
mata Iron Works (P) Ltd. having their office at 48, Biplabi- Rash 

Behari Bose Road, Calcutta-1 and their works at Das Nagar, Howrah 

„have misutilised Pig Iron received by them for consumption in their 

foundry in contravention of ‘clause 7 of the Iron & Steel (Control) 

‘Order, 1956 (as amended with effect from March’ 29, 1971). I do 

hereby order, in exercise of my powers under clause 11-A, ibid, that 

all supplies of raw materials shall be Sorire suspended to the said 

Company”. 

ll. As stated hereinbefore, nes serioueis in their averments in the 
petition -have also made it categorically clear that this order was never 
served On them earlier than the letter from the said Sri P. C. Mohanto, 
with which the’ same was forwarded to ‘them. From a reference to the 
‘order impeached, it appears that the allegations against the petitioners 
are that they have mis-utilised pig iron received-by them for consumption 
in their factory, i in contravention “Of clause 7 of the said order and to the 
following effect :— 

AAEN Use of Iron and Steel to conform to iondan. govern- 
ing acquisition. A person acquiring iron or steel shall not use the 
iron or steel otherwise than in accordance with any conditions 
contained or incorporated in the document which was the authority 
for the acquisition or otherwise than for the purposes mentioned by 
him in the application for such acquisition,” 

The petitioners have contended that the allegations as made or contained 

in the order dated 22nd June, 1974, are false, mischievous. malafide and 

incorrect. They have asserted that they have not used any pig iron in 
contravention of clause 7 as aforesaid and in fact they have given full 

‘explanation to the Inspectors concerned, who had visited their factory, 

as to how Pig Iron as received by them, was consumed in the. factory. 

-They have also alleged that there could not be credible Information 

‘that any Pig Iron, had been mis-utilised by the said Company in its 

foundry in contravention of clause 7 of the said order and furthermore 

no such ‘allegation’ was made in the subsequent ordet of Ist July, 1974 as 
passed by the Deputy Iron and Steel Controller concerned. It has 
further been contended that even if an action is taken under clause 11A 
of the said order particulars whereof have ‘been quoted hereinbefore, 
‘it was incumbent upon the Controller to record the reasons for suspension 
in writing, before passing any order of suspension and such reasons not 
having been recorded or disclosed in the order itself, the same was void, 
bad and irregular. The -petitioners bave further contended that in the 
22nd June 1974 order, merely a rubber stamp reason has been given 
mechanically for issuing the order of suspension and such order was 
‘made without application of mind. In fact, it has been contended 
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that no reason, in fact, as required under the said order, has been 
disclosed or recorded in the order, or anywhere else. It is the cate- 
gorical case of the petitioners that it was incumbent on the respondent 
No. 1 to disclose in the order what information he had about the 
contravention by the said Company of any of the conditions laid 
down in the said order and what reasons the said respondent No. I 
had, for holding that such information was credible. It has also been 
contended that it was further incumbent upon the respondent No. 1, 
to disclose the materials on which he ordered suspension of supplies to 
the said Company and the impugned order should have reavealed the 
rational nexus between the facts considered and the conclusions reached. 
In fact the order impeached Jacked any such qualifications. These 
apart the petitioners have also contended that the 22nd June, 1974, 
order, was passed without application of mind by the respondent No. 
1 and the same was not incompliance with the provisions of the clause 
11(A) of the said order. 

12. These apart, the petitioners have alleged that the impugned 
order to be not disclosing duly, either any reason for the order of 
suspension of supplies or the materials. In fact, it was contended that 
the concerned order must disclose the materials, on the basis whereof, the 
determination has been made or the action is taken and that having been 
absent in the order itself, the same was void and inoperative. It was ' 
also argued that it was incumbent on the authorities concerned to give 
and disclosed reasons, adequate and necessary for the formation of the 
opinion, which was the basis for the impugned action. In addition to 
all these the petitioners also argued that mere quoting of the s:zction or 
for that matter, by merely stating that there has been credible informations 
that the petitioners may have misutilised the pig iron, received by them 
for consumption of their foundry, in contravention of clause 7 of the said 
order would not be giving the or any reasons in terms of clause 11A of 
the same. In fact, the petitioners have denied the validity of the allega- 
tions or the existence of the alleged credible informations that the said 
Company had mis-utilised pig iron. They have contended that even if 
there be any such information, the same was without any basis, foundation 
and substance. In fact, it was contended that no reasonable man could 
have placed any reliance on any such alleged information and there could 
be no basis or materials on which, the required information could have 
been given or acted upon or which could have been considered by the 
Deputy Iron & Steel Controller concerned, to be credible and the order 
impeached was passed, as mentioned hereinbefore, without the condition 
precedent being satisfied. The power, authority, competence and juris- 
diction of the said Deputy Iron & Steel Controller, to direct suspension 
under clause 11A of the said order has been doubted, disputed and denied. 
It wes also contended that such blanket order, directing suspension of 
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supplies of all raw materials, was not bonafide. In fact, such exercise 
of power, was contended to be malafide, atbitrary and contrary to the 
provisions of the said order, more particularly clause 11A. ` The order 
of suspension has been stated to have affected the fundamental rights 
of the petitioners to carry on their trade and business and such order, has 
been contended, could not have been passed without hearing the 
petitioners or without due and reasonable opportunities to them. As 
` such, the impugned order has also been contended to have been made or 
passed in braeach of principles of natural justice. The seizure of the 
relevant books, papers and documents has been contended not only to 
be illegal but wrongful and void and the action as taken has also been 
stated to be violative of Article 19(1)(b) and (g) of the Constitution of 
India. 

13. The answering Respondents in their affidavit-in-opposition, 
which has been affirmed on 7th December 1974 and has been filed through 
Shri Animesh Chandra Ray, Deputy Iron and Steel Controller, Calcutta, 
have accepted the statements of the petitioner about their business and 
dealings and the said Company to be a registered producer within the 
meaning of the said order. They have stated that for the purposes of 
their [ron Foundary, the petitioners were allocated Pig iron from regulated 
sources for the purposes of being utilised in the foundary for manfactur- 
ing process. Such allocation of Pig iron, those Respondents have stated 
to be made at a subsidised rate for the purposes as aforesaid and for public 
utility concerns. It is their specific case that the said petitioners got the 
regular supply of Pig iron from the source as mentioned above, for con- 
sumption in its foundary asa registered producer under the said order. 
In fact, it has been stated that on 14th and 15th June 1974 the total receipt 
of Pig iron by the said Company was 162.9 metric tonnes. 

14. It-has been alleged that on receipt of secret information about 
the sale of some Pig iron by the said Company, a group of officers headed 
by Shri P. C. Mahanto, Respondent No. 4, enquired into the matter and 
detected that the said Company had indulged in misusing the quota of Pig 
iron allotted to them. The several particulars of such misuse or irregular 
use of the Pig iron have been categorically mentioned in the return to the 
Rule and it has also been stated that neither the said Company nor its officer 
could duly account for the quota of Pig iron as granted and received by 
it. Those circumstances, it has been contended, gave rise to reasonable 
suspicion that Pig Iron was sold by the said Company in contravention of 
clause 7 of the said order. 

15. In those circumstances, it has further been stated that the said 
Company was asked to produce the statutory records and in fact they were 
delivered by the officer of the said Company on 17th June 1974 and they 
were retained for the purposes of necessary scrutiny. On further scrutiny 
of those records, after the necessary check up by the Respondent No. 4, 
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it appeared that at the time of filing the Registers, certain entries were 
either made or manipulated for the purpose of and/or in the purported atte- 
mpt by the said Company to account for the consignments of Pig iron, as 
received. But even inspite of such attempt, it has been alleged that the 
said Company failed to account for duly the entire consignments of Pig 
iron as received. It has of course been admitted by the answering Respon- 
dents that in respect of the demand to produce certain documents under 
clause 12 of the said order, necessary compliance was made by the said 
Company. 

16. It is the catergorical assertions by the answering Respondents 
‘that the books were duly detained by the competent authority in exercise 
of powers under clause 28 of the said order and there was no 
illegality or . any irregularity in such detention and in fact such de- 
tention was for the purposes of said order and that too for ascertai- 
ning the real and true state of affairs viz, whether the said 
Company was carrying on business in compliance with the said order 
and was correctly maintaining the necessary records. The interpotations 
as were detected in the records of the said Company, when they came to 
the custody of the Respondent No. 4, were found to have been made 
between 15th, 16th and 17th June 1974, in order to give a prima facie 
appearance of genuineness, but even inspite of that, it has been stated that the 
said Company failed to account for the 6 wagons of Pig iron received on its 
account in May 1974 and in such state of affairs in the,.records, the said 
Company was not entitled to get back the records even for their own use 
and utilisation. It should be noted that at the time of checking, on the 
dates as mentioned above, there was no heading as ‘Export Castings”. But 
such entries, as mentioned above, appeared on 17th June 1974, when the 
books were produced. ` 

17. The Respondents have stated further that the said 
Company was allowed opportunities to inspect and take copies 
of the books in the possession of the authorities concerned and the 
‘authorities concerned, in due and lawful exercise of powers, issued 
the show cause notice dated Ist July, 1974. The notice in question 
has also been contended to be clear, explicit, due, bonafide and legal. 
The allegations of malafide use of power in the matter of issuing the 
notice have been categorically denied. It has further been repeated 
that proper opportunities under clause 28B of the said order were 
afforded ‘to the said Company and that apart, the said Company was 
also given due hearing. It has been alleged further that the suspen- 
sion order under clause 11A of the said order was also passed duly, 
` bonafide and properly, as it appeared that the materials that were allotted 
` and received by the said Company for manufacture of finished products, 
required for supplies essential to the community viz., for manufacture of sli- 
ppers for the Rdilways, on the face of the facts, proved that the confidence 
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which was so reposed on the said Company was betrayed. The 
copy of the _ order has also been stated to have been duly served. It has 
been admitted by the Respondents that the impugned order dated 
22nd June 1974 was passed under clause 11A of the said order and 
they have denied the allegations that the same was illegal, or irregular 
and not duly passed. It has been contended by them that the said order 
was justified, as there was credible informations, and thus they have also 
contended the order of suspension to be legal and justified. It has also 
been contended that it was reasonable and is possible under the 
Provisions of the said order to act on the basis of such credible informa- 
tion, as in this case and under clause 11A as aforesaid, the authorities 
concerned are only required to be satisfied as to the contravention of 
any conditions as laid down under the said order and were and are 
authorised to act on reasonable suspicion of contravention, if any. The 
order in’ question was denied to be in bald and blanket form as alleged 
or the same was malafide as contended. The seizure of the’ books, 
documents, papers and records, was said to be just, genuine and bonafide. 
It has also been contended that the impugned order under the said 
Clause. 11A, was duly sent to the said Company. It has further been 
contended by the Respondents that it was not iucumbent to disclose 


the existence or the fact of passing of an order under clause 11A in a 
proceeding under clause 28B of the said order. 


18. Mr. Gupta, appearing in support of the Rule contended 
firstly, that since there was no reason in writing and the impugned order 
under clause 11A of the said order merely quoted the terms of the 
order only, the same cannot be sustained or considered to be a proper or 
legal one. It was secondly submitted by him that'in view of the provisions 
‘in note (4) to clause 11A as quoted hereinbefore, the suspension should 
be deemed to have been withdrawn as the necessary follow up action was 
‘not indicated or initiated by the Controller within the prescribed time. 
Thirdly Mr. Gupta contended that the impugned order was bad, void 
and inoperative for non-compliance of principles of natural justice and 
as there was violation of the same. It was fourthly contended by him 
that the impugned order under clause 11A was bad and ultra vires said 
provisions as by the same the supply of raw materials was sought to be 


suspended. Fifthly and lastly, Mr. Gupta contended the order of suspen- 
sion to be bad as the same did not specify the period of such suspension. 


19. In reply to the preliminary point as raised by Mr. Chakravartti 
viz, that the present application is not maintainable, because the suspension 
order has now merged in the order under clause 28 B, which has not been 
impeached. Mr. Gupta has stated that in the proceedings in Civil Rule 
No. 4049(W) of 1974, which as stated hereinbefore, has admittedly 
been discharged, only the show -cause by the notice dated Ist July 

1974 was challenged and no challenge was thrown to the order under 
clause 28B, as no such order was passed, but the concerned impugned order 
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only mentioned about detaining the petitioner and in fact at that time 
no such order was in operation or contemplated. In view of the above, 
Mr. Gupta contended that the preliminary objection as raised, should not 
be entertained. It should also be noted that Mr. Chakravartti contended 
that the interim order as made and which has been impeached, has been 
duly followed by an action under clause 28B and as such, the said interim 
order having merged, the follow up, order should have been challenged 
and that not having been done, the interim order as made and which is not 
‘subsisting, cannot now be challenged or interferred with. It should be 
noted that Mr. Chakravartti contended that the order under clause 11A 
was made on 22nd June 1974, the show cause under clause 28B was on 
lst July 1974, the Rule was obtained on 19th August 1974 and the earlier 
Rule being Civil Rule No. 4049(W) of 1974, without challenging the 
order under clause 11A was obtained on 12th July 1974 and as such there 
was or has been abandonment of the said action, as taken, by the petitio- 
ners. It has also been contended by him, after placing the prayers in 
Civil Rule No. 4049(W) of 1974, that the matter in issue in this case, which 
was known to the petitioners in time, should have been added or agitated 
in the said earlier Rule and that not having admittedly been done, and 
more particularly when the prayers in this case have been made on interim 
order and not on or against the final order, which has subsequently been 
passed, no interference should be made at this stage. He contended further 
that the interim order being nonest now, and as the follow up action has 
been duly taken and the more so when the earlier Civil Rule No. 4049(W) 
of 1974 has failed, the present one is also not maintainable. 


20. Insupport of his first submission that mere mentioning in 
the order that the action of the said Company was in contravention of 
the concerned Rules, will not do or would not bea case of due complian- 
ce and for that the breach, if any, should be specified. Mr. Gupta, after 
placing the impugned order dated 22nd June 1974 for the terms and 
scope, placed reliance or the Supreme Court’s determinations in the case 
of (1) M/s. Ajantha Industries & Ors. v. Central Board of Direct Taxes 
New Delhi & Ors., AIR 1976 SC 437, which was a case under section 
127(1) of the Income-tax Act, 1961 dealing with transfer of case from one 
area to another. In that case, a point arose whether non-communication of 
reasons for such transfer to the assessee. was a serious infirmity and the 
same, if constituted violation of principles of natural justice and if for such 
act of transfer, reasons are to be recorded. It has been’observed by 
the Supteme Court that the requirement of recording reasons under sec- 
tion 127(1) is a mandatory direction under the law and non-communication 
thereof is not saved by showing that the reasons exist in the file although 
not communicated to the assessee or that the reasons were given in the prior 
show cause notice issued to the assessee against the proposed transfer. 
law requires reasons to be recorded in a particular order affecting 
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prejudicially the interests of any person, who can challenge the order in 
court, it ceases to be a mere administrative order and the vice of Violation 
of the principles of natural justice on account of omission to communi- 
cate the reasons is not expiated. 

On the analogy of the aforesaid determinations, Mr. Gupta contended 
that even if reasons are recorded in the records in the instant case, 
that would be no compliance with the provisions of the said order, 
which are also mandatory. This argument was advanced by Mr. Gupta as 
Mr. Chakravartti, on production of the records contended that reasons 
have been duly recorded. It was also contended by him after comparing 
the languages of section 127 of the Income-tax Act, 1961, clause 11A of 
the said order and reading the determination of the Supreme Court as aforc- 
said, that “reasons to be recorded” would mean and include a duty and 
obligation to communicate the due reasons and it was his contention that 
the reasons as disclosed in this case, were and are not only no reasons at 
all, but they are not also the reasons as required. On the question of the 
necessary obligations to have the reasons recorded, Mr. Gupta also relied 
on the determinations of the Supreme Court in the case of (2) The Textile 
Commissioner of the Government of India & Ors., v. Shri Jagadish Process 
(Pvt) Ltd., & Anr., (1977) 2 SCC 579. On the basis of the determinations 
in that case, it was submitted that when the said order or the action as 
taken thereunder, has affected the petitioners, so all directions were 
required to be given or issued after strictly and duly complying with the 
requirements of the same, the more so, to have the necessary reasons 
recorded in writing when clause 11A of the said order, require the same. 
On the question of “reasons to be recorded”, reliance was also placed by 
Mr. Gupta on the determinations of the Supreme Court in a case under 
section 33B of the Industrial’ Disputes Act, 1947 being the case of (3) 
Associated Electrical Industries (India) Private Ltd., Calcutta v. Its Work- 
men, AIR 1967 SC 284. In that case it has been observed that the requi- 
rements of section 33B would not be satisfied by merely stating that the 
withdrawal of the case was expedient and it has also been observed that 
since no reason was given, the order was not a proper one. On the 
basis of such determination, it was contended that the requirements under 
cluse 11A of the said order were not fulfiled for not recording the 
reasons. 

21. Apart from the above, it was submitted by Mr. Gupta that 
since Part II of the order deals with ‘‘Iron and Steel of Prime quality” 
and part IHI of the same deals with “Defective and Scrap” and contains 
provisions for supply of those categories, so far the purpose, of finding 
out or to know the supply of which quality was suspended, reasons were 
required to be recorded in writing and the more so when clause 11A of 
the said order has no application to quality of articles in Part III and as 
such also Mr. Gupta contended that effective application of mind, which 
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was conspicuously absent in this case, was required on a further reference 
to the Schedule under the said order, which specifically applies to speci- 
fied class or quality of articles and not “Scrap”, which could have been 
suspended under clause 23A of the said order, it was also contended by 
Mr. Gupta that the purported attempt or action to suspend supply of 
scrap even, in this case was improper, unauthorised and also proved and 
established non-application of mind. In fact. it was sought to be argued 
and pointed out by Mr. Gupta that either in the affidavit-in-opposition or 
in the proceedings, the Respondents have made no such claim to suspend 
the supply of scrap, yet they have in fact and effect suspended such supply, 
also unauthorisedly. 

22. Mr. Chakravartti submitted, ona reference to the notice dated 
“99nd June 1974 under clause ILA of the said order, that there was no 
vagueness in the same, as the same mentioned about the mis-utilisation 
of Pig iron, which was the specific requirement of the petitioners. Then, 
he referred to the notice under clause 28B, which also indicated misutili- 
sation of Pig iron. It was contended by him in particular that when 
the specific requirement of the petitioner was Pig iron and that was sanc- 
tioned to them on necessary application, there could be no, as mentioned 
hereinbefore, vagueness in the notices initiating the proceedings or the 
orders as made and furthermore since the petitioners were aware of the 
specific requirements of Pig iron, so there was no prejudice to them in 
the matter of making any representation and as such, on that score, there 
was no Violation of any principle of natural justice and furthermore, in 
fact since misutilisation of Pig iron, which was the requirement of the 
petitioners was mentioned, that was the reason which was duly and in . 
terms of clause 11A of the said order recorded or at least must be deemed 
to'be so. It was also contended by him that the impugned notice was 
neither bad nor ultra vires and infact the same was appropriately issued 
in due, proper and lawful exercise of power, competence and jurisdiction. 
He submitted that there is no doubt that clause 11A as aforesaid would 
mean and include Pig ironand is included in Part II of the said order 
and it was contended by him that the petitioners cannot be said to be 
successful in establishing, non-application of mind as alleged, because 
the notices as referred to hereinbefore, speak of Pig iron and nothing 
else. Mr. Chakravartti further contended: that since the records as 
produced, do establish that reason was recorded the said fact read with the 
reason in the notice, would mean the present case, to be one which 
was not a case of not recording of any reasons and that would take the 
case out of the mischiefs of the determinations in M/s. Ajanta 
Industries & Ors. v. Central Board of Direct Taxes, New Delhi (supra), 
which again, as mentioned hereinbefore, was a case under section 
127 of the Income tax Act, 1961, which accurding to Mr. Chakravartti 
further required the recording of the reasons specifically. The said case, 
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according to Mr. Chakravartti was distinguishable, not only on the facts 
but also on the specific provisions of the respective statutes. It was also 
submitted by him that the determinations in the case of The Textile 
Commissioner of the Government of India & Ors.v. Shri Jagadish pro- 
cess (Pvt) Ltd., & Anr, (supra) have also no application in this case, 
because here admittedly, reasons have been recorded. It was then 
submitted by him that reasons are ordinarily required to be recorded 
where the normal procedure is departed from or is deviated or in case 
of omissions and since the facts of the case do not establish such con- 
tingencies or any one of them, so the determinations in the cases of (4) 
Collector of Monghyr & Ors. v. Kashev Prasad Goenka & Ors., AIR 1962 
SC 1694 and (5) Union of Indiav. M.L Capoor & Ors., AIR 1974 
SC 87 on which the petitioners also relied in support of their submis- 
sions on recording of reasons, would have no application. 

23. From the intrinsic evidence as available and disclosed in this 
proceedings it appears that the requirements of the petitioner was for Pig 
iron and the orders as disclosed and impeached also mention about the 
alleged violation or improper dealings of the petitioners with Pig iron, so 
in agreement with the submissions of Mr. Chakravartti, I hold that 
there was no vagueness in the order of suspension and since the psti- 
tioners asked or applied for Pig iron only, the orders as made could not 
have created or caused any prejudice so far they are concerned and 
on the grounds as alleged. Thus, there is also no substance in the 
arguments of the petitioners that either there was non-application of 
mind or reasons were not appropriately recorded. In appropriate 
cases (this case comes within such exceptions), the records can certainly 
be looked into and the Court can get itself satisfied about the bonafides 
or otherwise of those reasons. The reasons, in my view are not required 
to be elaborately depicted in the order. What is rquired, is that reading 
the reasons as communicated the party involved, must be in a position to 
know or follow the basis or the background, for which the order has 
been made. Such contingehry, in my view, has been duly served and 
satisfied from the terms of the impugned notices and when they speak 
of the specific violation viz. mis-utilisation of Pig iron, the allotment whereof 
was the petitioners only prayer and which was granted. The cases 
as cited by Mr. Gupta are really distinguishable on the facts of this 
case. I am further of the view that reasons may be claimed to be 
recorded in the order itself in cases where there has been deviation 
from or omission to follow the normal procedure and since 
the present case do not come within those exceptions, there was no 
illegality or any irregularity in‘the notices or the procedure as alleged. In 
view of the above and in the facts of this case, I hold that the petitioners 
could claim no difficulty in realising the purport and effect of the 
impugned notices or the action as taken and as such there is no substa:ices 
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in the arguments of Mr. Gupta, for not recording the reasons in the 
notice itself. 

24 Onhis third branch of submissions viz. that the suspension 
order was bad as the same was in violation of principles of natural: justice. 
Mr. Gupta firstly relied on the determinations in the case of (6) M/s. Erusian 
Equipment and Chemicals Ltd., v. The State of West Bengal & Anr., 
AIR 1975 SC 266, which wasa case on blacklisting and the supreme 
Court has observed that: 

“blacklisting has the effect of preventing a person from the privil- 
ege and advantage of entering into lawful relationship with the Gover- 
nment for purposes of gains. The fact that a disability is created by 
the order of blacklisting indicates that the relevant authority is to 
have an objective standard. Fundamentals of fair play require that 
the person concerned should be given an opportunity to represent his 
case before he is put on the blacklist. 

He secondly relied on the determinations in the case of (7) Mohinder 
Singh Gill & Anr. v. The Chief Election Commissioner & Ors, (1978) 1 SCC 
405, for the proposition that be it administrative or quasi-judicial deter- 
mination, principles of natufal justice, will have to be followed and com- 
plied with. The above submissions were sought to be supplemented by 
Mr. Gupta with further reference to the determinations in Collector of 
Monghyr & Ors v. Kashav Prasad (supra) and Union of India v. M.L. 
Cappor (supra). 

25. So far the determinations in M/s. Erusian Equipement and Che- 
micals Ltd. v. The State of West Bengal & Ors, (supra), Mr. Chakravartti 
contended that the determinations made therein or the rule as laid down, 
would have no application or cannot be applied in this case because that 
was a determination after the final order, which admittedly is not the 
position in the instant case. In the case of Mohinder Singh Gill & Anr. v. 
The Chief Election Commissioner New Delhi. & Ors. (supra) it has been 
observed that: 

“when a statutory functionary makes an order based on certain 
grounds, its validity must be judged by the reasons so mentioned and 
cannot be supplemented by fresh reasons in the shape of affidavit or 
otherwise. Otherwise, an order bad in the beginning may, by the 
time it comes to Court on account ofa challenge, get validated by 
additional grounds later brought out. 

In view of the above findings and observations, Mr. Chakravartti conten- 
ded that the determinations as made in the case would be of no avail or 
any assistance to the petitioners, as no case contrary to the records or the 
orders as made has been made out either in the affidavit or on the prod- 
uction of the records. That apart, it was contended by him that since the 
reasons as recorded and disclosed should be deemed to be due, proper and 
appropriate and has not caused any injustice or prejudice to the petitioner. 
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so the determinations as made by the Supreme Court would also be of 
assistance to Mr. Gupta. Over and above these, on the determinations 
of the Supreme Court, Mr. Chakravartti further contended that Article 
329B of the Constitution, would be a bar to the maintainability of the 
application. The reason as recorded and which are the basis of the action 
as taken in the instant case being known to the petitioners, I find there 
was no prejudice or any injustice caused to them and that too on the face 
Of the special features and specific facts of the case and as such agreeing 
with the submissions of Mr. Chakravartti, I further find that there has 
been no violation of principles of natural justice. The determinations in 
the cases as referred to hereinbefore have been appropriately contended 
by Mr. Chakravartti to be of no avail or any assistance to the petitioners, 
specially in the facts of this case. 

26. In view of the findings and determinations as above, the fourth 
submissions of Mr. Gupta viz , the impugned order was bad and ultra vires 
Rule 11A as the same has sought to suspend the supply of raw materials, 
appears to be without substance, the more so when, the specific application 
of the petitioners was admittedly for Pig iron and not other raw materials. 
If their application was for other raw materials and not Pig iron alone 
then perhaps there would have been some justification in the concerned 
submissions of Mr. Gupta and that not being the position, his arguments 
in my view have lost all force. 

27. The fifth submissions of Mr. Gupta viz., the concerned order 
was bad for non specification of any period as to how long the restriction 
as imposed would continue, appear to be without any substance. When 
the order as has been found, was passed duly, legally, properly and with 
jurisdiction, then the restriction as imposed thereunder, may continue for 
ever and when no specific period is mentioned, the order must be deemed 
to be operative for ever. This of course would cause great hardship to 
the petitioners. But that isno ground for setting aside the order when 
. the same has been duly passed and no period is required to be specified 
under the said order. 

28. With regard to the second submissions of Mr. Gupta that in 
view of note (4) under clause 11A of the said order, the order of suspension, 
in the instant case should be deemed to have been withdrawn as the follow 
up action, was not initiated within three months or within the time as 
extended, Mr. Chakravartti pointed out that the order under clause 11A 
was made on 22nd June 1974 and the follow up action under clause 28B was 
initiated by the show cause notice on lst July, 1974 and the present Rule 
was obtained on 14th August 1974. Thus the follow up action, according 
to him was really initiated within time. It was Mr. Chakravartti’s specific 
contention that action under clause 28B was really the follow up action 
and that having been initiated duly and in time, note (4) under clause 11A 
of the said order has no concern in this case. In view of the admitted 
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dates as mentioned above, there are substance in this arguments of Mr. 
Chakravartti and I find that note (4) under clause 11A as aforesaid had 
or has no application in this case. 

29. These apart, the preliminary point as raised and argued by 
Mr. Chakravarti, appears to be of substance and as such the present 
petition, in view of the order in Civil Rule No. 4049(w) of 1974, would not 
be maintainable, unless the final order is challenged and that too after 
exhausting the other remedies under the statute. 

30. Thus, the application is dismissed, the same fails so also the 
Rule and the same is discharged. There will however be no order as to 
costs. 

31. This order will not however prejudice the petitioners from 
moving afresh against the appropriate order at the appropriate stage. 

Civil Rule No. 4891(w) of 1974 

32. Since the points involved in this Rule are the same as in Civil 
Rule No. 4892(w) of 1974, the learned Advocates appearing before me 
advanced no fresh argument and they agreed that the determinations in 
Civil Rule No. 4892(w) of 1974 would also govern this case. In fact the 
representation of the parties were also the same as in the said Civil 
Rule. 

33. Thus after hearing the learned Advocates, I also have it on 
record that the order which I have proposed in Civil Rule No. 4892(w) of 
1974 would also govern this case. 

34. The Rule is thus discharged. There will be no order as to costs. 

35. Stay of operation of this order as prayed for, is refused. 

K. M. G. 


[CIVIL APPELLATE JURISDICTION] 

Before Mr. Justice Ganendra Narayan Roy 
Decision: January 11, 1979 

Biswanath Pandit ee ... Appellant 

Versus 


Dilsukhari Chitlangia and Ors. ove .. Respondents* 


Estoppel by judgment— Whether can be inferred ipso facto without 
specific pleadings being made or independent evidence being addduced to 
prove the conduct of the defendant resulting in estoppel—Consent decree — 
How far operates as an estoppel by judgment,~-Indian Evidence Act, 1872, 
Section 115. 

Anearlier suit instituted by the plaintiffs-respondents for ejectment 
of the defendant-appellant resulted ina compromise decree, the defen- 
dant having inter alia agreed to pay all the arrears of rent. Thereafter 

* Appeal from Appellate Decree No. 1686 of 1970. 
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another suit was filed by the respondents for ejectment of the appellants 
inter alia, on the grounds that the appellants had not complied with 
the terms of the compromise decree, that the defendent made default in 
payment of rent and that the plaintiffs required the suit premises for own 
use and occupation. The suit was dismissed principally on the ground 
that there was no relationship of landlord and tenant between the 
parties in respect of the suit premises. The lower appellate court reversed 
the said decree principally on the ground that the defendant was estopped 
from disputing the relationship of landlord and tenant in view of the 
previous compromise decree. The defendant preferred a second appeal 
before the Hon’ble High Court. 

HELD: (1) In the absence of specific pleading of the estoppel by 
conduct estoppél by judgment and in the absence of specific materials in 
that regard, estoppel by judgment cannot be inferred ipso facto. (Para 6) 

(2) A consent decree is as effective an estoppel between the parties 
asa judgment passed on contest. (Para 7) 


Cases referred to :— 
(1)  Baldeydas Shiblal y. Filmisthan Distributors, AIR 1970 SC 406 
(2) Pulavarthi Venkata Subba Rao v. Valluri J. Rao, AIR 1967 SC 
591 
(3) His Holiness Digva D. Rajendra Ram Doss v. Devendra Doss, 
AIR 1973 SC 268 : 
(4) Sailendra Narayan Bhanja Deo v. The State of Orissa, AIR» 1956 
SC 346 
(3} | Sadasukh Kabro v. Jugal Kishore Singh, 61 CWN 67 
Sudhis Das Gupta, Ashok Kr. Banerjee and Amar Nath Show . for appellant 
Amar Nath Dhole <a for respondents nos. 1 to 12 

The judgment of the Court was as follows :— 

Ray, J.: The instant appeal arises out of the judgment and decree 
passed by the learned Subordinate Judge, Malda, in O.C. Appeal No. 
102 of 1969 reversing the judgment and decree passed by the learned 
Munsif, First Court, Malda in O. C. Suit No. 154 of 1967. 

2. The defendant is the appellant in the instant appeal and the 
aforesaid O. C. Suit No. 154 of 1967 was instituted by the plaintiffs- 
respondents for ejectment of the defendant-appellant from the suit 
premises described in schedule ‘Ka’ to the plaint on the ground that the 
defendant wasa monthly tenant in respect of the suit premises at a 
rental of Rs. 6/- per month according to Bengali Calendar but the said 
defendant had made default in payment of rent and for such default, 
the plaintiffs had earlier filed another suit being O. C. Suit No. 285 of 
1954 for the defendant’s ejectment and for recovery of arrears of rent. 
The said previous suit, viz. O. C. Suit No. 285 of 1954, however, ended 
in compromise anda solenama was filed in the Court on the basis of 
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which a consent decree was passed and in the said petition of compromise 
the defendant agreed to pay all arrears of rent and it was stipulated that 
if the defendant paid the said arrears of rent then he would not be 
evicted. There wasa further stipulation that if the defendant would pay 
a further sum of Rs. 262/- within a fixed date mentioned in the said 
application then the plaintiffs would convey another plot of land to the 
defendant and the defendant would be entitled to dismantle the structure 
at the said premises and remove the same at his cost. The plaintiffs 
contended in the instant suit that in terms of the compromise decree, the 
defendant paid the arrears of rent but failed to make the further payment 
of Rs. 262/- on account of valuation of another land which was agreed 
to be conveyed by the plaintiffs on payment of the said sum. The plain- 
tiffs also stated that the defendants made default in payment of rents 
subsequently for nine months from Jaistha 1373 B. S. to Magh 1373 B. S. 
and as such he was liable to be evicted. The plaintiffs also contended 
that the defendant’s tenancy was duly determined by proper notice and 
the plaintiffs also required the suit premises for their own use and 
occupation by making a construction of a new building on the said land. 

3. The suit was contested by the defendent-appellarit by filing a 
written statement and it was contended by the defendant that he was a | 
non-agricultural tenant in respect of the land and out of his own cost he 
erected the structures on the said land and as such his tenancy could not 
be governed by the West Bengal Premises Tenancy Act. The defendant 
also contended that the aforesaid compromise decree in the previous suit 
was effected by practising fraud on the defendant and the defendant had 
no knowledge about the contents of the said compromise petition and 
as such the compromise decree was also not binding on him. The 
defendant also contended that the land which was agreed to te con- 
veyed by the plaintiffs to the defendant in terms of the said compromise 
decree was not at alla suitable land for construction of a house. After 
a contested hearing of the said suit, the learned Munsif came to the 
finding that there was no relationship of landlord and tenant between 
the parties in respect of the suit premises and the defendant was not a 
tenant in respect of the suit premises but the defendant really raised 
structures on the land out of his own expenses. The learned Munsif 
also found that there was no reasonable requiremant for the plaintiffs 
in respect of the suit premises. Accordingly the said suit was dismissed by 
the learned Munsiff. 

4. The plaintiffs being aggrieved by the said judgment and decree 
of the trial court preferred the above appeal being O. C. Appeal No. 
102 of 1969 of the Court of the learned Subordinate Judge, Malda. It 
appears that the learned Subordinate Judge came to the finding that the 
said compromise decree did not operate as res judicata but the said 
compromise decree did operate as an estoppel against the defendant from 
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raising the contention that he wasa non-agricultural tenant and that he 
was not the tenant in respect of the suit premises in view of the fact 
that in the compromise petition the defendant agreed to pay house 
rent in respect of the suit premises. The learned Subordinate Judge also 
held that the plaintiffs had established that they were the owners of the 
suit premises and the defendant failed to establish that the suit: premises 
was built by him. Accordingly, the Court of Appeal below reversed 
the judgment and decree of the trial Court allowed the said appeal and 
decreed the suit in favour of the plaintiffs. 

5. The defendant thereafter preferred the instant appeal and Mr. 
Das Gupta, learned Counsel appearing for the defendant appellant 
contended that the Court of Appeal below proceeded on an erroneous 
view that in view of the compromise decree passed in the previous 
Suit between the parties the defendant was estopped from contending 
that he was a non-agricultural tenant in respect of the land on which 
the structures stood but he was nota tenant of the premises as alleged 
by the plaintiffs. Mr. Das Gupta contended that it is‘ nowa settled law 
that the compromise decree: does not operate as res judicata and the 
learned Court of Appeal below also took note of the decision 
of the Supreme Court to that effect made in the case of (1) Baldeb- 
das Shiblal v. Filmisthan Distributors reported in AIR 1970 SC 406 but 
the Court of Appeal below erred in law in proceeding on the view 
that although the said compromise decree did not Operate as res judi- 
cata the said decree operated as an estoppel against the defendant 
debarring him to contend that he was not a tenant in respect of the 
suit premises. Mr. Das Gupta contended that a compromise decree ipso 
facto does not operate as estoppel by judgment in all cases but in cer- 
tain circumstances, a compromise decree operates as estoppel by 
judgment against the parties in suit. Mr. Das Gupta contended 
that it is incumbent for a party to plead specifically such estoppel 
by conduct in view of the compromise decree if a party wants to rely on a 
compromise decree in his favour. Mr. Das Gupta drew the attention of 
the Court to the pleading made by the plantiffs and pointed out that no 
pleading whatsoever was made by the plaintiffs that the said compromise 
decree operated as an estoppel against the defendant Mr. Das Gupta 
contended that estoppel being essentially a question of fact, requires 
determination by the court and until and unless there is specific 
pleading by a party and evidences are led in support of such plead- 
ing, the contention of estoppel by conduct cannot be decided by a court 
of law. In this connection Mr. Das Gupta relied on the decision of the 
Supreme Court made in the case of (2) Pulavarthi Venkata Subba Rao v. 
Valluri J. Rao reported in AIR 1967 SC 591. It was held by the Supreme 
Court in the said decision that a compromise decree does not operate as 
res judicata but such decree might operate as estoppel by conduct but 
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estoppel by consent must be specifically pleaded by a party. Mr. Das 
Gupta also referred to another decision of the Supreme Court made in the 
case of (3) His Holiness Digva D. Rajendra Ram Doss v. Devendra Doss 
reported in AIR 1973 SC 268. It was held by the Supreme Court in the 
said decision that where a clear plea of estoppel arises from the recital in 
an agreement and a party does not rely on such plea and enters into an 
Issue on the fact so that the whole matter becomes open for the decision 
of the court, then the party cannot rely on the doctrine of estoppel to 
prevent the opponent from proving the fact. Mr. Das Gupta contended 
that in the instant case not only the plaintiffs failed to plead estoppel by 
conduct because of the said compromise decree but the plaintiffs also led 
evidences and entered into the issue as to whether the defendant was a 
tenant under the Premises Tenancy Act or a tenant under the West Bengal 
Non-agricultural Tenancy Act and the whole matter was open before the 
court for adjudication on the evidences adduced by the parties and in such 
circumstances in view of the aforesaid decision of the Supreme Court, the 
doctrine of estoppel to prevent the opponent from proving the fact was no 
longer available to the plaintiffs. In my view there is substance in the 
aforesaid contentions of Mr. Das Gupta and I am inclined to accept the 
same. Mr. Das Gupta also referred to another decision of the Supreme 
Court made in the case of (4) Sailendra Narayan Bhanja Deov. The State 
of Orissa reported in AIR 1956 SC 346. The Supreme Court in that case 
considered the circumstances under which a consent decree will operate as 
estoppel by judgment. It was held by the Supreme Court in the said 
decision that not all statements made in the compromise petition will 
operate as an estuppel by judgment but the finding which was necessary to 
arrive at for the purpose of sustaining the judgment in the particular case 
will operate as estoppel by judgment. Relying on the aforesaid decisions 
of the Supreme Court Mr. Das Gupta contended that it will appear from 
the compromise decree which was exhibited in the instant suit that the suit 
was instituted for eviction of the defendant from the holding but in the 
compromise petition there was a statement that the defendant would pay 
the rent of the house. Mr. Das Gupta contended that whether the 
defendant was a tenant under the Premises Tenancy Act or whether 
he wasa tenant under the West Bengal Non-Agricultural Tenancy Act 
was not an issue in the previous suit and it was not necessary to decide 
the nature of tenancy of the defendant in that suit and as such a bare 
statement in the compromise petition that the defendant agreed to pay the 
house rent for a particular period cannot be construed as an estoppel by 
judgment. Mr. Das Gupta contended that the pleadings of the parties 
in the said suit and the issues framed in the said suit were not before the 
Court and in the absence of all these materials, it cannot be contended 
that on the basis of that lone settlement made in the compromise petition, 
the defendant can be pinned down on the footing that he is estopped by 
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judgment from contending that he was not a tenant in respect of the said 
premises. 


6. The learned Counsel appearing for the respondent in his usual 
fairness submitted that unfortunately the relevant materials in the previous 
suit had not been filed inthe instant suitand in the absence of those 
relevant materials it cannot be contended with any amount of certitude 
that the issue as to whether the defendant was a tenant under the Pre- 
mises Tenancy Act ora tanant under the West Bengal Non-agricultural 
Tenancy Act was germane in the said previous suit but from the nature 
of the compromise petition it can be reasonably inferred that such question 
was involved in the said suit. It may however, be pointed out that in the 
absence of specific pleading of the estoppel by conduct or estoppel by 
judgment and in the absence of specific materials in that regard, this Court 
cannot proceed on the footing that the said compromise decree will operate 
as an estoppel against the defendant as held by the Court of Appeal below. 
Mr. Das Gupta is justified in contending that the question of estoppel is 
basically a question of fact which requires to be pleaded and to be proved 
and such question cannot be determined on surmises and on mere 
inferences. 

7. Mr. Dhole, the learned Counsel appearing for the respondent 
however relied on a decision of this Court made in the case of (5) Sada- 
sukh Kabra v. Jugal Kiskore Singh reported in 61 CWN 67. It was held 
in the said decision by a Division Bench of this Court that a judgment by 
consent is as effective an estoppel between the parties as a judgment 
passed on contest. A decree made on compromise so long as it stands, 
operates as an estoppel and binds the parties in the same way as a con- 
tested decree and until and unless it is set aside in a proper proceeding, it 
remains fully alive and operative and cannot be treated as a nullity 
collaterally. Unfortunately, this decision does not held the respondents 
in any way in asmuch as it is not disputed by the learned Counsel for the 
appellant that a consent decree like a contested decree may also operate as 
estoppel. Itis to be noted that estoppel by judgment or estoppel 
by conduct in view of a compromise decree is required to be pleaded 
specifically and is also required to be established by proper mate- 
rials. Every statement in a compromise decree cannot operate as 
estoppel by judgment and only such statements or admissions in the 
compromise decree which in substance constituted the issues involved in 
the lis will operate as estoppel by judgment. It isto be remembered that 
in a compromise petition of ten many statements appear which are extra- 
neous or foreign to the disputes involved in the lis, and a party making 
such statement or admission cannot be pinned down by the plea of 
estoppel. Apart from this, if a clear plea of estoppel arises out of a 
recital in an agreement a party intending to benefit by the plea of estoppel 
must rely on such plea but if he does not rely on such plea and enters into 
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an issue on the fact appearing in the said recital and the whole matter 
bécomes open for the decision of the court, then the party can no longer 


rely on the doctrine of estoppel to prevent the opponent to prove the fact 
in question. 


8. Mr. Das Gupta thereafter submitted that the finding of 
the court below on merits that the defendant was a tenant in respect of the 
suit premises is also not maintainable in view of the fact that the court of 
appeal below it self was not inclined to accept the wuncorroborated 
testimony of the plaintiffs that the defendant was a tenant in respect 
of the suit premises and the court of appeal below specifically held 
that no satisfactory corroborative evidence had been given by the 
plaintiffs in that regard. Despite such finding the court of appeal 
below wrongly proceeded on the footing that the plaintiffs paid muni- 
cipal tax and rent for the land and Structures and on the face of 
such rent receipts, the plaintiffs were entitled to the presumption that 
they were the owners of the structures and the defendant having failed 
to rebut such presumption, it must be held that the defendant was a 
tenant in respect of the suit premises. Mr. Das Gupta in this connec- 
tion drew the attention of the court to the plaint filed in the suit. It 
appears from the plaint that the suit property was holding No. 43 
under the English Bazar Municipality in the ward in question. But it 
will appear from Ext. 4D that Municipal tax receipt relating to holding 
No. 33 of the Municipality was filed by the plaintiffs. It will also appear 
from Exhibit 4E and F that Municipal tax receipts relating to holding 
No. 39 were filed by the plaintiffs, Excepting these receipts, no other 
municipal tax receipts were filed by the plaintiffs and Mr. Das Gupta 
contended that none of the said receipts related to the holding in question 
in the instant suit. Accordingly Mr. Das Gupta contended that the 
learned Court of Appeal below misconceived the said receipts and with- 
out any evidence whatsoever. proceeded on the footing that there were 
rent receipts showing payment of tax to the municipality by the plaintiffs 
in respect of suit holding and as such the plaintiffs were entitled to 
presumption of ownership in respect ofthe suit premises. 


9, Inthe aforesaid circumstances, I am of the view that the 
plaintiffs failed to establish that they were the owners of the structures 
in question and as such itcannot be contended that the defendant was 
a tenant under the Premises Tenancy Act in respect of the suit premi- 
ses. In view of my aforesaid finding, it is not necessary to consider 
about the correctness of the decision made in respect of the applica- 
tion under section 17(2) of the West Bengal Premises Tenancy Act which 
was filed by the defendant without prejudice to his rights and contentions 
in the suit. 


10. In the circumstances, the appeal is allowed and the judgment ` 
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and decree of the court. of appeal below is set aside. The judgment 
and decree of the trial court is affirmed and the suit is dismissed. 


1i. There will be no order as to costs in this appeal. 
K. M.G. 


[ CRIMINAL REVISIONAL JURISDICTION ] 
Before Mr. Justice Monoj Kumar Mukherjee 
Decision : January 15, 1979 
State of West Bengal 2h es ee .. Petitioner 


Versus 
Jogindar Mallick ‘ sat Opposite party* 


Calcutta Suburban Police Act, 1866, section 33A— Offence under, 


whether a cognizable one within the meaning of section 2(c) of the Code 
of Crimical Procedure, 1973. 


The opposit party was found in possession of six bindles of human 
bones, failed to account for the same, was arrested and released on bail. 
After investigation, the officer-in-charge submitted a report for prosecution 
of the accused whereafter on the application filed by the accused that the pro- 
ceeding against him was not maintainable having regard to the fact that no 
prior permission was obtained from competant Magistrate to investigate 
into the offence which was a non-cognizable one, as required under section 
155(2) of the Code of Criminal Procedure, the learned Magistrate dis- 
charged the accused. The state moved the High Court in revision. 


HELD: An offence under section 33A of the Calcutta Suburban 
Police Act is a non-cognizable offence within the meaning of section 2(c) 
of . the Code of Criminal Procedures 1973. : 


(Para— 6) 
No one is ie .. for the Petitioner 
Anjit Ganguly a det for the Opposite party. 


The judgment of the Court was as follows :— 


This Rule, at the instance of the State of West Bengal, is direc- 
ted against an order dated January 25, 1978 passed by the learned Judi- 
cial Magistrate, 5th Court, Sealdah discharging the accused-opposite 
party, Jogindar Mallick, froma prosecution under Section 33A of the 
Calcutta Suburban Police Act, 1866 (hereinafter referred to as the Act). 

2. It has been alleged that the accused was found in possession of 
six bundles of human bones at Nilratan Sarkar Hospital on July 7, 
1974 and as he failed to account for such possession, he was arrested by 
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a police officer of the Entally Police Station. He was produced before 
the learned Police Magistrate, Sealdah on the self-same day and was 
released on bail. After completion of investigation into the case,a report 
was submitted by the Officer-in-Charge on October 7, 1974 praying for 
prosecution of the accused under Section 33A of the Act. The substance 
of the accusation was explained to the accused under section 251 of the 
Code of Criminal Procedure, 1973 (hereinafter referred to as the Code) 
to which he pleaded not guilty. Aftera few witnesses on behalf of the 
prosecution were examined, an application was filed by the accused stating 
that the proceeding against him was not legally maintainable having 
regard to the fact that no prior permission was obtained froma com- 
petent Magistrate to investigate into the offence alleged against him, 
which was a non-cognizable one, as required under Section 155(2) of 
the Code. This application was opposed by the petitioner by contending 
that the offence alleged against the accused wasa cognizable one and 
therefore the provisions of Section 155(2) of the Code had no application. 
The learned Magistrate accepted the contention of the accused opposite 
party that the offence was a non-cognizable one and held that as there 
was no order of a competent Magistrate permitting the police to investi- 
gate into the offence, the proceeding against the accused was bad in law. 
On such finding, by the impugned order, he discharged the accused 
and directed that the seized goods be returned to the person from whom 
seized. 


3. While the learned Advocate for the opposite party was present 
at the time of the hearing of the Rule on January 10, 1979, no one was 
present on behalf of the petitioner. Under such circumstances, this Court 
was deprived of the opportunity of hearing the learned Counsel for the 
State. Be that as it may, from the revisional application it appears that 
the only ground that has been raised on behalf of the petitioner is that the 
offence under Section 33A of the Act is acognizable one andas such 
Section 155(2) of the Code has no manner of application. The learned 
Advocate on behalf of the opposite party contended that the maximum 
punishment for the commission of an offence under Section 33A of the 
Act being imprisonment for a term of three months, the offence was not a 
cognizable one under Section 2(c) of the Code, and as such the police 
could not have investigated into the offence without order of a competent 
Magistrate. In the context of the contentions raised on behalf of the 
patties, the first point to be decided is whether the offence under Section 
33A of the Act is a cognizable one or not. 


4. Section 33A of the Act, so far asit is relevant for our present 
purpose, provides that whoever is found in possession of anything which 
there is reason to believe to have been stolen or fraudulently obtained 
shall, if he fails to account for such possession to the satisfaction of the 
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Magistrate, be liable to fine which may extend to one hundred rupees, or 
to imprisonment, with or without hard labour, for 4 term which may extend 
to three months. Section 43(1) of the Act empowers any police officer to 
arrest without warrant any person committirig in his presence in any street 
or public place any offence punishable under any section of the Act. From 
the order of the learned Magistrate, it appears, that inspiration was drawn 
by the petitioner from this provision to contend that the offence under 
Section 33A of the Act was a “cognizable offence” within the meaning of 
Section 2(c) of the Code, which defines cognizable offence to mean an 
offence for which a police officer may, in accordance with the First 
Schedule of the Code or under any other Jaw for the time being in force 
arrest without warrant. Apparently though it may seem that by virtue 
of section 43(t) of the Act the offence under Section 33A becomes a 
cognizable offence, a closer look would show otherwise. 

5. The offence under Section 33A is possession of anything which 
is reasonably believed to be stolen or fraudulently obtained and a fai- 
lure on the part of the person to give account for such possession 
to the satisfaction of the Magistrate would make him liable to punishment. 
When such an offence is committed in presence of a police officer in any 
street or public place, then only a police officer can arrest him without a 
warrant in exercise of the powers conferred by Section 43(1) of the 
Act. Jt would thus appear that thé power of the police officer to arrest for 
an offence under Section 33A is not plenary, but qualified; and can 
be exercised only when the condition of Section 43(1) are satisfied namely, 
that the offence is committed in his presence, in any street or public 
place. An offence under Section 33A can also be committed by a person 
by keeping anything in his house or godown, and when the offence is 
committed in such manner, the police would not have any power to 
arrest the person concerned without warrant. Possession, as mentioned 
in Section 33A, by itself is an offence but when such offence is committed 
under certain circumstances as mentioned in Section 43(1), the police 
officer has the, power to arrest without warrant. But if the offence is 
committed under different circumstances, the police officer will have no 
power to arrest without warrant. 

6. In my considered view, to bring an offence within the defini- 
tion of “cognizance offence” under Section 2 (c) of the Code, the offence 
‘by itself should be such for which the offender can be arrested without a 
warrant of arrest. If for commission of such offence under certain 
circumstances the police is given the power to arrest without warrant that 
would not make the offence cognizable. Jn that view of the matter and 
in view of the punishment provided for the offence under Section 33A of 
the Act it is nota “cognizable offence” under the First Schedule of the 
Code nor has the offence been made a cognizable one under the Act. The 
only power that has been given under the Act is that when it is committe 
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under certain circumstances, the police has a right to arrest without warr- 
ant. The purpose for which such a power has been given to a police 
officer is also patent. When a person is found in possession of anything 
within the meaning of Section 33A of the Act ona street or public place, 
by a police officer, it will be ridiculous to suggest that the police officer 
will have to rush to a Magistrate to obtain a warrant for apprehending 
him. It must, therefore, be held that notwithstanding the power of the 
police officer to arrest without warrant, a person committing an offence 
under Section 33A of the Act, in exercise of the powers conferred by Sec- 
tion 43(1), the offence is not a cognizable one. 


7. The next point to be considered is whether the learned Magistrate 
was justified in holding that the entire proceeding was bad in law due to. 
non-compliance of Section 155 of the Code. ' This finding of the learned 
Magistrate is entirly wrong as it is based on the assumed premises that the 
offence that was being investigated by the police was one under Section 
33A of the Act. The first report of the police dated July 7, 1974, which 
was submitted before the Magistrate at the time of producing the accused, 
indicates that the police officer arrested the accused under Section, 
41 of the Code for an offence under section 411 of the Indian 
Penal Code as he had a reasonable suspicion that the bundles of 
human bones were stolen. The arrest of the accused, therefore, was not 
under Section 43(1) of the act for an offence under Section 33A of the Act. 
Section 41(d) of the Code empowers a police officer to arrrst any person, 
without a warrant and without any order from a Magistrate in whose 
possession anything is found which may reasonably be suspected to be 
stolen property and who may reasonably be suspected of having committed 
an offence with reference to such thing. Section 157 of the Code provides 
that if from information received or otherwise an officer-in-charge of a 
Police Station has reason to suspect the commision of an offence, which 
he is empowered under Section 156 to investigate, he can investigate into 
the same in the manner indicated thereunder. Admittedly, Section 411 of 
the Indian Penal Cade is a congnizable offence, and as such, if the offcer- 
in-charge had reasons to suspect from information received or otherwise, 
the commission of such an offence, he was entitled to investigate into the 
same under Section 157 of the Code and if such investigation ultimately 
disclosed commission of a non-cognizable offence, then the report 
that would be submitted by him shall be deemed to be a complaint 
under the explanation to Section 2(d) of the Code, which defines compl- 
aint.” 


8. In the instant case, the police started on the premises that the 
goods were reasonably suspected to be stolen property and, therefore, 
the police officer was within his right to arrest the accused under Section 
41 of the Code read with Section 411 of the Indian Penal Code. The 
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Officer-in-charge of the concerned Police Station, on receiving such infor- 
mation from the police officer who arrested the accused, in his turn was 
within his rights to investigate under Section 157 of the Code. If the officer 
found that the materials collected during investigation fell short for pro- 
ving that the goods were stolen property, he was equally competent to 
submit a report before the learned Magistrate to say that the goods 
that were found in possession of the accused were reasonably 
believed to be stolen or fraudulently obtained, and to pray for prosecution 
of the accused under Section 33A of the Act. Such report is to be treated 
asa complaint and the cognizance taken thereunder will be valid under 
Section 190 (1) (a) of the Code. 


9, From the foregoing discussions, therefore, it must be held that 

the learned Magistrate erred in concluding that the investigation that was 
undertaken by the police officer was in respect of a non-cognizable offence 
and the entire proceeding was bad due to non-compliance of the provisions 
of Section 155(2) of the Code. 
10. On the conclusions as above, this application succeeds and the 
Rule is made absolute. The impugned order of the learned Magistrate 
dated January 25, 1978 passed in U.R. Case No. 23 of 1974 is hereby set 
aside and the learned Magistrate is directed to proceed with the case from 
‘the stage it reached prior to the passing of the impugned order. 

11. Asthe matter is Jong pending, the learned Magistrate will try 
to dispose of the case with utmost dispatch. 

12. ` Let the records be sent down at once. 

K.M.G. 


[CIVIL APPELLATE JURISDICTION] 
Before the Hon'ble Mr. Sankar Prasad Mitra, Chief Justice and 
Mr. Justice Salil Kumar Datta 
Decision: August 18, 1978 


Sohanlal Rajgharia and others “as ... Appellants 
Versus a 
Calcutta Chromotype Private Ltd’ & others ... ` .-- Respondents* 


West Bengal Premises Tenancy Act 1956, sec. 17(1), 17(2) and 17(3) 
—Deposit of rent in court — Calcutta High Court Original Side Rules, Rule 
42A of Chap. XXIV. 

Plaintiffs landlords filed a suit for recovery of possession of suit 
premises under West Bengal Premises Tenancy Act 1956. Defendant 
took out Masters Summons praying for an order that a certain sum 
represented the amount due and payable by the tenant and for leave to 
deposit with the Registrar, Original Side, the said amount and the 

*Appeal from Original Order No, 194 of 1977. 
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amount of monthly rent. On this summons an interim order was made as 
prayed for. In support of the summons the defendant made an applica- 
tion under sec. 17(1) of the Act, where upon the Trial Judge passed an 
order holding that the application under sec. 17(1) was maintainable, that 
the tenant had complied with the provision of sec. 17(1) of the Act and 
was entitled to the benefit and protection given there under. Plaintiffs 
challenged the said order by appeal. 

HELD: Under sec. 17(1) of the West Bengal Premises Tenancy 
Act, 1956, a tenant is required to deposit an amount calculated at the rate 
of rent last paid, for the period of default up to the end of the month 
Previous to such deposit with- statutory interest. When there is no applica- 
tion under sec. 17(2) of the Act for determination of the rent, the court 
is not required in law to adjudicate or determine as to the correctness of the 
amount deposited or to pass any direction in respect thereof. In view of 
Rule 42A of Chap. XXIV of Original Side Rules, no application is required 
to be made nor is any order of court necessary for such deposit in Court 
under sec. 17(1) of the Act. When and if such an application is made 
under sec. 17(1) to the court and if the court passes any arder thereon, such 
order is purely a formal order without any adjudication as to the yalidity 
of the deposit which the tenant makes at his risk involving consequences 


of sec. 17(3) of the Act. (Para 3) 

The impugned order is not sustainable in law, is without jurisdiction 
and is set aside, (Para 3,4) 
B. N. Sen, Pradosh Mallick and K. L Kandoi ae .. for appellants 
J. N. Roy, P. K. Pal and Goutam Mitra wit .. for respondents 


The judgment of the Court was as follows :— 


Datta, J.: In this appeal an order passed by the learned trial Judge 
dated February 22, 1977 is the subject matter of challenge. The plaintiffs 
appellants filed a suit for recovery of possession of the suit premises held 
by the defendant no. 1 under a tenancy in respect whereof the provisions 
of the West Bengal Premises Tenancy Act 1956 are applicable. In the 
suit the summons was served on November 15, 1976 and appearance 
was made by the defendant on November 22, 1976. Soon thereafter on 
9th December, 1976 the said defendant, the respondent No. 1 herein took 
out a master summons praying for an order that the sum of Rs. 1,228.45 P. 
represented the balance amount of rent due and payable in respect of 
rent for the months of April, May, Juneand July, 1973 with statutory 
interest of Rs. 341-10 P. after taking into account and adjusting the amount 
attached and remitted to courts against rent aforesaid in execution of several 
decrees obtained by the said defendant against the plaintiffs landlords and 
that leave might be given to the said respondent for depositing the said 
amount with the Registrar, O.S, with 48 hours from the date of the 
order to be made thereon. It was further prayed that leave be also gran- 
ted for depositing the sum of Rs, 1,591.35 P. being the monthly rent for 
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the suit premises for the month of November, 1976 within December 15, 
1976 and rent for succeeding months by the 15th of the following month. On 
this summons an interim order was passed on December 10, 1976 giving 
leave to the respondent to deposit the amount as aforesaid within the 
period prayed for and also rent for November, 1976 within December 15, 
1976 and rent for December, 1976 by 15th January, 1977 without prejudice 
to the rights and contentions of the parties. 


2. Theapplication in support of the summons was made under 
section 17(1) of the West Bengal Premises Tenancy Act and this applica- 
tion was disposed of by the impugned order passed on February 22, 
1977. The learned Trial Judge held, on contested hearing though no 
affidavit-in-opposition was filed, that the application under Section 17(1) 
was maintainable in law and the petitioner, as no dispute was raised in 
respect of the remittances aforesaid, had duly complied with the provisions 
of Section 17(1) and thus was entitled to the benefit under the said provi- 
sion and the protection given thereunder. The interim order of December 
10, 1976 was confirmed and leave was granted to the defendant to depo- 
sit the rent for January 1976 by February 24,1977 in view of the time 
taken for delivery of the judgment which is now before us under appeal 
preferred by the plaintiffs landlords. 

3. After hearing the learned counsel of the parties it appears to us 
that the order under appeal is not sustainable in law. Section 17(1) 
provides for deposit in Court or with the Rent Controller or for payment 
to the landlord of an amount calculated at the rent last paid, for the period 
for which the tenant might have made default upto the end of the month 
previous to such deposit or payment with statutory interest. Such deposits 
or payments are to be made within time specified in sub-section (1) or as 
may be extended by the Court under Sub-section (2A) in manner as may 
be directed. The amount to be deposited under sub-section (1) Section 17 
will be in accordance with the calculation as may be made by the tenant on 
the basis that according to him there is no dispute about the rent payable 
as such dispute only will call for a determination by the Court under Sub- 
section (2) of Section 17 of the rent payable by the tenant. At this stage 
for deposit or payment of rent under Section 17(1) when no application for 
determination of the rent payable is made by the tenant under Sub-section 
(2), the court is not required in law to adjudicate or determine as to whe- 
ther the amount for which leave for deposit is prayed for by the tenant 
under sub-section (1) represents the correct amount or not, or, to pass any 
directions in respect thereof. In fact, no application is required to be 
made nor any order of the court is necessary for such deposit in court under 
section 17(1) as Rule 42A of Chapter XXIV of tfie Original Side Rules 
indicates whereby a deposit under the said section 17(1) is to be made by the 
tenant upon a requisition to the Registrar in Form No. 7 appended thereto. 
When and if such application is made under section 17(1) to the Court for 
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deposit of rent due and if the Court passes any order thereon, such ‘order 
is purely a formal order without any adjudication by or imprint of court as 
to the validity of such deposit, which the tenant makes at his risk, invol- 
ving penal consequences of sub-sec. (3) of sec. 17 in case the Court finds 
that such deposit was not in accordance with sub-sec. (1) or Clauses (a) or 
(b) of sub-sec. (2A). It may be mentioned that the decision in (1) Hanuman 
Estates (P) Ltd. v. Dhanuka Industries (P) Ltd. and others 79 CWN 88, the 
Court was concerned with an application made by the tenant under sec. 
17(1), (2) and (2A) which is not the case before us. 

4. The impugned order accordingly is without jurisdiction „and has 
to be and is hereby set aside except in regard to the rent for the month of 
January, 1977 for which leave to deposit the amount by February 24, 1977 
was granted as already indicated. 

5. Mr. Sen appearing for the appellants has stated before us that his 
clients will not make any point on this delay in depositing the rent for the 
month of January, 1977 in any application under sec. 17(3) of the Act if 
filed as also in course of the hearing of the suit provided that such deposit 
has been made within 24th February, 1977. 

6. The appeal is accordingly disposed of on the above basis. The 
appellants, however, will be at liberty to file an application under sec. 17(3) 
of the Act, if so advised, contending that the requirements of section 17(1) 
has not been complied with. If an application be made by the appellants 
under section 17(3), the respondent would be at liberty to contend in such 
application that it has complied with the requirements of sec. 17(1) of the 
Act. 

The costs of this appeal will be costs in the suit. 

Mitra, C. J. : I agree. 


P.R. 
[CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Bimalendra Nath Maitra 
Decision : July, 19, 1978 
Sm. Mira Debi ot .. Appellant 
Versus 
Sm. Lilabati Boral & Ors. iex á ... Respondents* 


West Bengal Premises Tenancy Act, 1956, sec. 13(3A)—Ejectment on 
the grounds of reasonable requirement for own use and occupation, default 
and subletting— Suit filed within three years of transfer, whether maintain- 
able—Repairs, amount spent on, if can be adjusted against rent due. 

Plaintiffs filed a suit against the defendant for ejectment on the 
grounds, of (1) reasonable requirement for own use and occupation, (2) 

*Appeal from Appellate Decree No. 122 of 1973. j 
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default and (3) subletting. Plaintiffs gave up the case of reasonable 
requirement. Defendants contention was (i) that the suit which was 
instituted within three years of purchase of the premises, was not main- 
tainable in view of sec. 13(3A) of the West Bengal Premises Tenancy 
Act, 1956, (ii) that there was no default ifthe amount spent by her for 
repairs be adjusted against rent due and (iii) that there was no subletting. 
The Trial Court decreed the suit on the ground of default. On appeal 
against the decree, the lower appellate court accepted the learned Munsif’s 
findings and dismissed the appeal. Defendants preferred appeal to the 
High Court. 

HELD: The suit was maintainable as it was filed on grounds of 
default, subletting and reasonable requirement. The suit would not have 
been maintainable by reason of sec. 13(3A) of the West Bengal Premises 
Tenancy Act, 1956 if the ground was Solely for reasonable requirement. 

(Para 6) 

Both the courts below found that no repairs were carried out, so there 
cannot be any adjustment against rent due. In the instant case the Rent 
controller was not approached regarding repairs, nor was there any special 
covenant with the landlord regarding repairs. The defendant is a defaulter 
and the decree for ejectment was rightly passed on the ground of default. 
The appeal is dismissed. (Para 7 and 8) 

Cases referred to :— 

(1) Kaneswar Singh v. Sahadeb, 74 CWN 715, 717 

(2) K. Kumar v. Dhiraj Rao, ATR 1975 Cal. 123 
Mrs. Monjuli Chowdhury is sed ...for appellant 
Sakti Prosad Mookherjee . .. for respondents 

The judgment of the Court was as follows : :— 

The plaintiffs’ case is that the defendant was a tenant in respect of the 
disputed premises ata monthly rent of Rs. 18.00 according to English 
Calendar. They reasonably require the suit premises for their own use 
and occupation. The defendant is a defaulter from June 1970 and she 
illegally sublet a portion of the premises without their consent. The tenancy 
was duly determined bya notice to quit. The suit is for ejectment and 
also for recovery of mesne profits. 

2. The defence is a denial of the plaintiffs’ allegations. It has been 
stated that the suit is not maintainable. The rooms in question were in a 
dilapidated condition and immediate repairs were called for. She approached 
the plaintiffs nos. 1 and 2 and they agreed that the defendant would carry 
out the repair work and the sum spent for such work would be adjusted 
against the rent. In August, 1970, she completed such work by spending 
Rs. 400 00. She approached the plaintiff No 1 for making proper adjust- 
ment, but no such adjustment was made. Hence she was compelled to de- 
posit the rent with the Rent Controller from October, 1970. 
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3. In the trial court the case of reasonable requirement was not 
pressed. The learned Munsif accepted the plaintiffs’ version and held that 
the defendant was a defaulter and she did not spend Rs. 400.00 as alleged. 
The story of subletting was not accepted. The suit was decreed only on 
the ground of default made by the tenant defendant. An appeal was pre- 
ferred against this. In the court of appeal below an argument was advanced 
that in view of the provisions of the Section 13 (3A) of the West Bengal 
premises Tenancy Act 1956 the suit was not maintainable because the 
plaintiffs purchased eight annas share in the disputed plot in June, 1970, 
whereas the suit was instituted in June, 1971, that is, within one year of 
the purchase. This ground was negatived. The appellate court otherwise 
accepted the learned Munsif’s findings and dismissed the appeal on the 
ground that the defendant was a defaulter. Being aggrieved by that deci- 
sion the present appeal has been filed. 

4. It has been contended on behalf of the appellant that the suit is 
not maintainable because of the mandatory provisions of Section 13(3A) 
of the Act. The suit was instituted within one year of the plaintiffs’ 
purchase of eight annas share of the landlord in the disputed property. 
Reference has been made to the case of (1) Kameswar Singh v. Sahadeb 
in 74 CWN 715 at page 717 to show that the language of Sub-Section 
(3A) of Section 13 of the Act aims at the institution of the suit for 
ejectment and does not aim at the order of decree. It has been contended 
that the institution of the suit was initially bad because the prayer for reaso- 
nable requirement was added with the allegations of default and subletting. 
The plaintiffs subsequently did not amend the plaint or withdraw 
the suit. Hence the suit must fail on that ground alone. It has 
been also stated that the story of default cannot be accepted. The 
plaintiff No. I was not examined. Due to such non-examination there 
will be an adverse inference against the plaintiffs. If the adjustment is 
granted to the extent of Rs. 400.00 no question of default will arise. 
Moreover, the notice to quit shows that the tenancy was sought to be 
determined on the ground of the plaintiffs’ reasonable requirement of the 
premises in question. 


5, The Learned Advocate appearing on behalf of the plaintiff- 
respondents Mr, Sakti Prasad Mookherjee has stated that the appeal is 
concluded by findings of fact. The suit is maintainable because the grou- 
nds of subletting and default were joined with the prayer for eviction on 
the ground of reasonable requirement. The ground of reasonable require- 
ment was given up in the trial court. So there is no defect in the plaint. 

6. Inthe case of (1) Kameswar Singh v. Sahadeb (supra) the suit 
was filed on the ground of resonable requirement alone, whereas in this 
case we find that the plaintiffs, have made a composite claim asking for 
ejectment on the grounds of reasonable requirement, illegal subletting and 
default. The language of Section 13(3A) shows that the landlord is 
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debarred from instituting the suit for ejectment within three years of his 
purchase where he claims to recover possession solely on the ground of 
reasonable requirement for the purpose of building or rebuilding or for 
making substantial addition or alteration or on the ground of reasonable 
requirement for the purpose of own use and occupation, that is, if the 
grounds are covered by the clauses (f) or (ff) of Sub-section (I) of Section 
13. Since the the suit was filed for recovery of possession not solely on 
the ground mentioned in clause (f) or (ff) of Sub-section (1) of section 13, 
but also on the grounds of subletting and default, it must be held that the 
suit is maintainable. 

7. Then about the question of default and adjustment. There is 
the concurrent findings of both the courts below that the repair work 
was not carried out and hence the case of adjustment could not be believed. 
This finding is sufficient for the disposal of this point. Further the deci- 
sion of this Court in (2) K. Kumar v. Dhiraj Rao in AIR 1975 Cal 
123 shows that without a special covenant the tenant cannot 
withhold payments of rent and he has to prove that the land- 
lord is bound to carry out the repair work. This contract has not 
been proved in this case. Moreover, section 34 of the West Bengal Act 
XXII of 1956 has brought about a change in the legal position in respect 
of the repair work. In this case no notice was given and the Rent Contro- 
ller was not moved. Sub-Section (4) of Section 34 shows that where under 
the condition of tenancy the tenant is bound to make any repair but fails 
to do so, the Controller shall on an application made to him cause a notice 
to be served on the tenant requiring him to make the repair. This is not 
the case here. Sub-Section (3) enjoins that notwithstanding anything con- 
tained in any law or in any agreement, the landlord’s duty is to keep the 
premises wind and watertight. If he fails to do so, the provisions of Sub- 
Section (1) and (2) will apply. It has already been indicated that the Rent 
Controller was not approached in this matter and the special covenant was 
not proved. Hence this plea was rightly nagatived by the courts below. 
Since the story of adjustment fails, it must be held that the defendant is a 
defaulter and the decree for ejectment was rightly passed on the ground 
of default. Thus the submissions made on behalf of the appellant cannot 
be accepted. 

8. A statement in the notice about reasonable requirement is of 
little imprortance because no ground of ejectment need be stated herein. 
Moreover, when the plaintiffs clearly gave up the case of reasonable requi- 
rement in the trial Court, this point lost all force. 

The appeal be, therefore, dismissed. 

There will be no order as to costs. 

K.M.G. 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Sabyasachi Mukharji 
Decision: August 16, 1978. 
Rabindra Nath Mukherjee oi .. Petitioner 
Versus 

S. R. Das & Anr. . Respondents? 

Constitution of India, Art. 226 and 226(3)— Maintainability of writ 
petition—West Bengal (Classification, Control and Appeal) Rules 1971, 
Rule 16— Irregularity of appointment- Effect of abolition of post— Mala- 
fides, proof of. 

Petitioner is a qualified engineer with numerous post graduate 
qualifications. He was appointed in 1964 through the Public Service 
Commission as the Structural Engineer in the C.M.P.O. unit of the 
Development and Planning Department of the Government of West 
Bengal. After various promotions he was appointed as the Executive 
Director and Chief Engineer. By a resolution dated September 28, 1977 
the Government abolished C. M. P. O. and the post of Executive Director 
and Chief Engineer. On October 6, 1977, Cabinet decided to put the 
petitioner into the post of Special Officer (Structural) at a reduced pay scale. 
Petitioner by a writ petition under Art. 226 of the Constitution of India 
challenged the notification, resolution and order regarding abolition of his 
post and reduction in rank, on the ground of being colourable and 
malafide. Respondents contended that the appiontment of the petitioner 
was irregular and so his removal from the post was not improper and 
that in view of Rule 16 of the West Bengal (Classification, Control and 
Appeal) Rules 1971, petitioner’s application under Art. 226 was not 
maistainable under amended Art. 226(3) because the petitioner had an 
, alternative remedy. 

HELD: The petitioner was regularly appointed through the Public 
Service Commission and confirmed as a Superintending Engineer. The 
appointment was in a permanent status, Petitfoner was subsequently appoin- 
ted as Executive Director and Chief Engineer of C. M. P.O. and though 
the appointment was made in an unsatisfactory manner, in view of the 
cabinet decision the appointment cannot be said to be either illegal or 
improper. There is the resolution of the Government abolishing C. M. P. O. 
and the post of the petitioner. Ifa post is abolished bonafide then the 
abolition of such post and the consequential losing of that post by the 


incumbent thereof cannot be challenged. (Para 6) 
In the back ground of facts and circumstances of the instant case it 
cannot be said that the petitioner was removed malafide. (Para 7) 


In this application, petitioner has challenged the action of the ‘respon- 
dents on the ground of malafide therefore the petition was entertainable, 
(Para 9) 
* Matter No. 946 of 1977. 
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The petitioner was a confirmed Superintending Engineer and therefore 
is entitled to all the amenities and emoluments and promotions that the 
petitioner was entitled to in law, treating the petitioner as a confirmed 
Superintending Engineer with effect from December 31, 1970. On that 
basis in the light of the resolution of the Government dated September 28, 
1977 the petitioner is entitled to be provided with a similar position in the 
C. M. D. A. or any position in any other department as the Government 
considers fit and proper. The Government has sought to appoint the 
petitioner as Structural Engineer, if the said post is commensurate with 
petitioner's confirmed position as a Superintending Engineer since 1970 
then no further action need be taken. But if the same is not commensurate 
with the rights of the petitioner as indicated then the respondents are 
directed to place the petitioner in a proper position. (Para 11) 

Cases referred to :— 

(1) State of U. P. y. Pranbadhan Lal, AIR 1957 SC 913 

(2) Ram Gopal v. State of M. P., AIR 1970 SC 158 

(3) N. Ramanatha v. State of Kerala, AIR 1973 SC 2641 

(4) Ramanatha v. State of Kerala, 1971 (2) Ser. L. R. 32 
(5) R:N. Nanjundappa v. Tithimminh, 1972 (2) Ser. LR 94 
(6) U.B. Badami v. State of Mysore, 1976 (2) S.C.C 901, 910 
(7) S.C. Sharma v, Union of India, AIR 1978 Delhi 1 

(8) E.P. Reyappa y. State of Tamil Nadu, AYR 1974 SC 555 
(9) State of Punjab v. Jagdip Singh, AIR 1964 SC 521 


J.N. Roy and Bhaskar Sen re “ie 

Nara Narayan Gooptu, Amaresh Chandra Chakraborty and 

Suprokash Banerjee a .. for Respondents 
The judgment of the Court was as follows :— 


The Court: Sree Rabindra Nath Mukherjee is the petitioner in this 
application under Article 226 of the Constitution. He challenges the 
resolution dated 28th of September, 1977, the decision made at the meeting 
of the West Bengal Cabinet on the 6th of October, 1977 and the orders in 
consequences thereof. He further challenges what he calls reduction in rank 
of the petitioner and asks for consequential orders and directions. In order 
to appreciate the challenge it would be necessary to refer to certain facts. 
The petitioner is a qualified engineer from Bengal Engineering College 
with a First Class Degree standing fourth in the University of Calcutta in 
the year 1955. He states that he is holding various other post greduate 
qualifications and isa member of the various Engineering Institutes. He 
states that in or about 1961 he became a senior covenanted officer of Jessop 
& Co. The Calcutta Metropolitan Planning Organisation briefly referred 
to hereinafter as C.M.P.O. came into existence as an autonomous body in 
1961 initially for the purpose of operation of development plans for the 
Calcutta Metropolitan District and other regions in the State of West 


.. for Petitioner 
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Bengal. From time to time its sphere of operation, according to the peti- 
tioner, was extended to many other regions in the State of West Bengal. 
In March, 1964 C.M.P.O. ceased to be an autonomous body and became 
one of the units of the Town and Country Planning Branch of the Develop- 
ment and Planning Department. The petitioner states that in 1964 adverti- 
sement was issued by the Public Service Commission for the post of Stiuctu- 
ral Engineer in the scale of Rs. 1500-60-1800/- and on or about 3rd of April, 
1965 the petitioner applied for the said post and was appoitited with two 
higher initials in the pay of Rs. 1620/- in the „Department of Development 
and Planning at its Unit C.M.P.O. The petitioner further claims that having 
appreciated his ability the Commissioner of the Town and Country Planning 
Department, Government of West Bengal in or about 1967 recommended 
the petitioner for the post of Additional Chief Engineer or Deputy Chief 
Engineer. It is further stated that the post of the petitioner was re-desig- 
nated as Superintending Engineer on or about Ist of August, 1968 for the 
said organisation without any addition to his emoluments. On or about 
31st of December, 1970 the petitioner was given according to the petitioner 
the permanent status in the post of Superintending Engineer, Town and 
Country Planning Department, Government of West Bengal. The notifi- 
cation dated 31st December, 1970 which is annexure “D” to the petition 
and which has not been challenged makes the permanent status of petitioner, 
in the Cadre of Superintending Engineers in the service of State beyond 
doubt. The petitioner further claims that on or about 28th of July, 1971 
the petitioner was confirmed in the post of Superintending Engineer. The 
petitioner was asked by the Government in December, 1971 to act as the 
Chief Engineer during the absence of the then Chief Engineer. On or about 
12th of May, 1972 the petitioner was appointed as Chief Engineer Of the 
Development and Planning Department in the Town and Country Planning 
Branch, Government of West Bengal. On or about 12th of September, 1972 
the designation of the petitioner according to the petitioner was changed to, 
Executive Director and Chief Engineer without any enhancement of the 
scale of pay. it is further the case of the petitioner that the Deputy Secre- 
tary of the Government of West Bengal informed the Accountant General 
West Bengal about the scale of pay of the Executive Director & Chief Engi- 
neer plus other allowances. The petitioner states that in or about October, 
1974 the petitioner was drawing his salary in the said scale and had reached 
the optimum limit of Rs. 2350/-, It appears that in or about April, 1976 
the jurisdiction of C.M.P.O. was extended to other areas in the State of 
West Bengal. The petitioner claims that on the 8th of November, 1976 
the petitioner was confirmed and substantially appointed in the said post 
of the Executive Director and Chief Engineer w.e.f. 12th of October, 1972. 
This contention and/or assertion, is, however, disputed seriously by the 
respondents and will have to be referred to in detail later on. The petitio- 
ner, further, states that by a notification the petitioner was made Chairman 
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of the joint technical team to conduct the technical survey and identify 
souitable sources of unpolluted water for a large area of West Bengal. 
The said notification was extended on the 10th of September, 1977 by 
another notification upto 30th of June, 1978. Tt is the case of the petitioner 
that the jurisdiction of C.M.P.O. was extended over almost the whole of 
the State of West Bengal. The petitioner has sought to annex a long list 
of areas and works outside the city of Calcutta where the jurisdiction of 
C.M.P.O. was extended. The significance of this rather innocuous cont- 
roversy would be manifested later when the contentions in this case are 
examined. According to the petitioner the petitioner was confirmed and 
substantially appointed in the post of Executive Director and Chief Engineer 
with effect from 12th of October, 1972. This contention and or assertion 
is, however, seriously disputed by the respondents and the dispute will have 
to be examined in detail later on. On orabout 3rd of December, 1976 
- the commissioner Town and Country Planning and Ex-Officio Secretary to 
the Government of West Bengal informed the Public Service Commission 
that the Government had decided not to re-designate the said post but to 
retain the same because the petitioner had already been confirmed in the 
said post. In order to understand this position it would be necessary to 
refer to the contentions of the respondants. It appears that the petitioner 
was originally recruited through the Public Service Commission as 
Superintending Engineer and was confirmed in that post on 31st December, 
1978 as noted earlier. 

2. Later on the petitioner was appointed as Executive Director and 
Chief Engineer, a post created in lieu of two posts. This position was 
brought to the notice of the public Service Commission and the public Ser- 
vice Commission took serious and categorical objection to the course ado- 
pted by the Government. According to the public Service Commission 
prior approval of the Public Service Commission was necessary. Further, 
according to the Public Service Commission consultation with Public Service 
Commission was necessary in view of Article 320 of the Constitution and 
before the question of appointment of the petitioner could be considered 
recruitment rules should have been framed and upon the framing of such 
recruitment rules the question of appointment of the petitioner as Chief 
Engineer and Executive Director might be taken up and the Public 
Service Commission was, further, of the view that the confirmation of the 
petitioner in violation of the procedure indicated above would be contrary 
to Article 16 of the Constitution. These views of the Public Service Commi- 
ssion were categorically communicated to, the Government by latters which 
are annexed to the affidavit of Subhas Ranjan Das affirmed on the Sth of 
December, 1977 and filed on behalf of the respondents in this application. 
It appears at one stage that the then Hon’ble Minister Sree B. N. Sen was 
also of the same view. This would be apparent from the endorement of 
the Hon’*ble Minister in the notes on the files which were produced before 
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me. The Cabinet, however. by a resolution which is annexed also to the 
affidavit of the said Sree Subhas Ranjan Das at its meeting on the 2nd of 
May, 1973 approved the proposal of creation of a permanent post of Execu- 
tive Director and Chief Engineer under the Calcutta Metropolitan Planning 
Organisation in the revised scale of pay of Rs. 2001-125-2350/- and also 
the appointment of the petitioner in that post. Inspite of this by a letter 
dated 4th of April,1977 the Public Service Commission categorically in- 
formed the Government that the appointment of the petitioner was 
irregular, unconstitutional and illegal, contravening, according to the 
Public Service Commission, provisions of Articles 320(3) and 16 of the 
Constitution.. The Commission, further, stated that the above facts would be 
mentioned in the annual report of the Commission. The Commission 
requested the Government to frame recruitment rules. In the background 
of this controversy the Government sought the opinion of the Legal 
Remembrancer. 


3. The files containing the notes and opinion of the Legal Remem- 
brancer make interesting reading. The same are annexed to the affidavit 
of Subhas Ranjan Das affirmed on the 20th of March, 1978. Opinion, it 
seems was sought on two points, (a) Whether Sree Mukherjee’s appoint- 
ment as Executive Director and Chief Engineer could be looked upon as a 
regularised one and secondly, whether he could be confirmed in that post 
without reference to any recruitment rules and without consulting the 
Public Service Commission. The Legal Remembrancer sent the matter to 
Special Legal Remembrancer for disposal. Legal Remembrancer gave a 
one line opinion by stating that he did not find any bar in doing the above 
on 27th of August, 1976. In view of this there was again some hesitancy 
as the opinion of the Special Legal Remembrancer was characterised as 
laconic and the matter was placed before the Hon’ble Minister. In that 
view of the matter the Government again approached the Legal Remem- 
brancer for further opinion and the Legal Remembrancer this time passed 
on the buck to the Additional Joint Legal Remembrancer. The Additional 
Joint Legal Remembranccr has said in his note that the opinion given by 
the Special Legal Remembrancer is “a rare instance where the Special L. R. 
hazarded to give his opinion on a point of law.” The Additional Joint Legal 
Remembrancer expressed his opinion and the matter finally went to the Le- 
gal Remembrancer and the Legal Remembrancer on the 29th of September, 
1976 answered by saying that according to him the appointment of Sree 
Mukherjee an Executive Director and Chief Engineer could not be con- 
sidered to be regularised but on the question no. 2 namely, that whether he 
could be confirmed to that post without reference to any recruitment 
rules and without consulting the Public Service Commission that this could 
be done. The Cabinet accepted the course and appointed him in that 
post without reference to any recruitment rules and without consultation 
with the Public Service Commission. I have referred to this controversy 
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because one of the points taken on behalf of the respondents is that the 
appointment of the petitioner as Executive Director and Chief Engineer 
was irregular. Therefore, it was urged that removal from that post could 
not entail curtailment of any of his rights. In view of the Cabinet decision 
confirming Sree Mukherjee in that post this contention legally cannot be 
accepted. The petitioner was validly asa result of the Cabinet decision 
appointed as the Chief Engineer and Executive Director. It is well settled 
that in respect of the provisions of Article 320 of the Constitution appoint- 
ment without consultation with the Public Service Commission does not 
make the appointment invalid or void. See in this connection the deci- 
sion of the Supreme Court in the case of (1) State of U. P. v. Manbodhan 
Lal, AIR 1957 SC page 913 and (2) Ram Gopal v. State of M. P. AIR 1970 
SC page 158. . In view of the Cabinet decision dated 8th November 1976 
which is annexed to the petition of Sree Rabindra Nath Mukherjee it can- 
not therefore be held that the appointment of Sree Mukherjee was irregular 
and his removal for that reason from that post would not have been impr- 
oper. But I do not think that the circumstances and the manner in which 
the appointment was made though legal lose their significance in judging the 
propriety or the impropriety of the subsequent action of the Govern- 
ment. It Appears according to the petitioner that on or about March, 1977 
the Government declared various areas in the State of West Bengal as being 
areas within the jobs of C. M. P. O. i 

4. According to the petitioner since August, 1977 the respondents 
started taking various steps against the petitioner. The petitioner alleges 
that statutory powers and rights of the post held by the petitioner were 
sought to be curtailed by the respondents. On or about 27th of 
September, 1977 the petitioner was asked by the department to involve 
himself and decide on various matters partaining to different regions regat- 
ding preparation of maps. lt appears that on or about 14th of March, 
1977 about the Calcutta Metropolitan Development Authority there was a 
notification which was as follows : -- 


“WHEREAS it is considered expedient to undertake Land Use 
Planning Work for Urban Areas within the Calcutta Metropolitan 
District on behalf of the Calcutta Metropolitan Development Authority, 
constituted under the Calcutta Metropolitan Development Authority 
Act, 1972 ; 


AND WHEREAS the Calcutta Metropolitan Development Autho- 
rity has agreed to entrust the said work in respect of Howrah area of 
the Calcutta Metropolitan District for the present ; 

AND WHEREAS : the Town and Country Planning Branch of 
the Development and Planning Department has trained hands to 
undertakes the said work ; 3 

Now, therefore, the Governor is pleased hereby to order as follows : 
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(1) A separate Cell under the Town and Country Planning 
Branch of the Development and Planning Department to yndertake 
Land Use Planning Work in respect of Howrah Area be created with 
immediate affect under the control, and Supervision of Shri K. N. Cha- . 
tterjee, Senior Regional Planner of the Town and Country Planning 
Branch of the Development and Planning Department of the Govern- 
ment of West Bengal. 


(II) Theaforesaid Cell shall consist of the officers and staff of 
the Town and Country Planning Branch of the Development and 
Planning Department as indicated in the enclosed list. 

(III) This order will take effect immediately”. 

Thereafter, on the 28th of September, 1977 the Government issued and 
passed a resolution to the following effect :— 

“Whereas the Calcutta Metropolitan Planning Organisation was 
established with the object of Preparing Plans for development of the 
Calcutta Metropolitan District, and 

Whereas the Calcutta Metropolitan Development Authority has 
since been established and is entrusted with the responsibility of develo- 
pment of the Calcutta Metropolitan District ; and 

Whereas the continuation of the Calcutta Metropolitan Planning 
Organisation is no longer considered necessary or expedient in the 
public interest, and 

Whereas it is proposed to undertake preparation of plans for 
development of areas outside the Calcutta Metropolitan Districtin the 
Town and Country Planning Branch of the Development and Planning 
Department, and 

Whereas continuation of the post of Executive Director and Chief 
Engineer, Calcutta Metropolitan . Planning Organisation is incompa- 
tible in the set-up after abolition of the Calcutta Metropolitan Planning 
Organisation ; 

Now, therefore the Governor is pleased to order as follows :— 

(1) The Calcutta Metropolitan Planning Organisation will cease 
to exist. ' 

(2) All posts other than the post of the Executive Director and 
Chief Engineer, ia the Calcutta Metropolitan Planning Organisation, 
will be deemed to be posts iu the town and country planning Branch 
of the Development and planning Department. 

(3) The terms and conditions of service of incumbants of all posts 
in the Calcutta Metropolitan Planning Organisation other than the post 
of Executive Director & Chief Engineer, shall continue unaffected. 

(4) The post of Executive Director and Chief Engineer in the 
Calcutta Metropolitan Planning Organisation shall stand abolished. 

(5) Any function which under any provision was required to be 
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done by any Officer in the Calcutta Metropolitan Planning Organisa- 
tion shall continue to be done by such Officer who will be continuing 
to function in the Town & Country Planning Branch of the Develop- 
ment and Planning Department under foregoing orders. 

(6) Incase of any difficulty arising in the implementation of these 
orders, the Government will take any action as may be considered 
necessary to resolve such difficulty.” 


5. Itis this resolution and the consequential abolition of the post 
of Executive Director and Chief Engineer which was held by the petitio- 
ner at the relevant time, that is under challenge in this application under 
Article 226 of the Constitution. The petitioner alleges that the Govern- 
ment decision was announced in the Newspapers. There wasa decision 
of the Cabinet on the 6th of October, 1977 to put the petitioner into 
the post called Special Officer (Structural), at a scale 1600-60-1900/-. The 
petitioner contends that petitioner has been reduced in rank, and the action 
taken by the Government is malafide and in aid of the contention that 
the action taken by the Government was malafide the petitioner has 
purported to refer to certain proceedings of the West Bengal Legislative 
Assembly on the 29th of September, 1977 as reported in the newspapers. 
There is some discrepancy on this point. According to the petitioner the 
original utterances of the Hon’ble Finance Minister as published were as 
follows :- 


“We assure the House that the Government would see that 
public money was not squandered or thoughtlessly wasted as ‘‘was 
done during the Congress regime”. He gave instances of how a State 
Government undertaking had “‘scandalously used” the money received 
from a nationalised bank and how the post of Executive Director of 
the Calcutta Metropolitan Planning Organisation was created disregar- 
ding all Government rules and procedures. The post was created in 
1972 to “push up” an employee of CMPO on the sole consideration 
that “he was a relation of a Congress Minister’. “I am happy to 
inform you that I have abolished this post.” Mr. Mitra announced 
papers regarding the use of bank loans by the ownertaking has been 
sent to the commission set up by the State Government”. 

The petitioner states that the action of the abolition was motivated by 
the alleged and false plea that the petitioner was related toa Minister of 
the previous regime. The petitioner states that the petitioner was not 
related to any Minister past or present and petitioner’s appointment was 
solely on merit and in consideration of his performances and out of the 
vindictiveness against the petitioner the said allegations have been made 
or concocted. It is further stated that there are various other works done 
by the petitioner and the establishment of Calcutta Metropolitan Develop- 
ment Authority briefly mentioned as ©.M.D.A. does not necessiate the 
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abolition of the organisation of C.M.P.O. and the alleged ground given 
in the resolution of 28th of September, 1977 that the abolition was due to 
the fact that there was no need was a colourable one and not genuine one. 
Furthermore, petitioner contends that the petitioner was at all material 
time a confirmed Chief Engineer and his position could not be interfered 
with except in accordance with the rules appertaining to the same. In 
this connection my attentign was drawn to West Bengal Service Rules, 
Part I. Rules 20, 23, 24 and 28. My attention was also drawn to the 
West Bengal Public Service Commission (Consultation by Governor) 
Regulations, 1955 and the Rules of Business of the Government of West 
Bengal. There is a corrécted version of the statement alleged to have been 
made by the Hon’ble Finance Minister on the floor of the assembly where 
he was reported to have said that the petitioner was nota relative of any 
Minister of old regime but the petitioner claimed that he was so related to 
a Minister. Even this corrected allegation is disputed and denied by the 
petitioner. I need not refer to certain allegations contained in the depar- 
tmental notes against the petitioner about grant of certain contracts in 
respect of certain projects and about certain pending investigations by 
vigilance cell of the Government because nothing of much substance 
turns upon this question. 

6. In view of the background of the facts and circumstances of this 
case the facts as I see these are as follows :-(1). The petitioner was regu- 
larly appointed through the Public Service Commission and confirmed as 
a Superintending Engineer, such appointment was made on 21st of Dece- 
mber, 1970 ina permanent status and it appears from Annexure D to the 
petition. (2). The petitioner was subsequently appointed as Chief Engineer 
and Executive Director of C.M.P.O. and though the appointment was 
made in an unsatisfactory manner in view of the Cabinet decision dated 
8th November, 1976, the appointment cannot be said to be either illegal or 
regular (3). There is the resolution of the Government abolishing 
C.M.P.O. as such on the plea that the need for C.M.P.O. has ceased to 
exist in view of the creation of C.M.D.A. the question is whether in those 
circumstances the abolition of the post of Executive Director and Chief 
Engineer C.M.P.O. was malafide or not. It is well settled that ifa post 
is abolished bonafide then the abolition of such post and the consequential 
losing of that post by the incumbent therof cannot be challenged. The 
abolition of such post may have the consequence of termination of service, 
but such termination is not dismissal or removal within the meaning of 
Article 311 of the Constitution. Reliance in this connection may be placed 
on the decision of the Supreme Court in the case of (3) N. Ramanathe y. 
State of Kerala, ATR 1973 SC page 2641. But if however such abolition is 
done malafide then of course different considerations will arise. 

7. My attention was drawn to the decision of the Division Bench of 
the Kerala High Court in the case of (4) Ramanatha v. State of Kerala 
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1971 (2) Services Law Reporter, Page 32. This case reiterates the principle 
that termination as a result of the abolition of a post does not give any 
right to complain under Article 226 of the Constitution. I have referred to 
_the Supreme Court decision from this decision in the case of (3) N. 
Ramanatha v., State of Kerala, AIR 1973 SC 2641. It is not necessary to 
discuss the High Court decision in apy detail any longer. Attention was 
also drawn to the decision of the Supreme Court in the case (5) R. N. 
Nanjundappa v. Tithimminh, 1972 (2) Services Law Reporter, Page 94, in 
aid of the proposition that if the appointment initially was irregular and in 
fraction of rules it cannot be regularised by subsequent action. In view of 
the Cabinet decision as referred to hereinbefore in my opinion the said 
Principle would not also be applicable to the instant case. Reliance was 
also placed on the observations of the Supreme Court in the case of (6) 
V.B. Badami v. State of M ysore, 1976 (2) SC Cases, Page 901 at page 910. 
In the facts and in the circumstances of this case I am of the opinion that 
it is not necessary to discuss the aforesaid decision in any detail. In the 
case of (7) S.C. Sharma v. Union of India, AIR 1970 Delhi Page 1 a learned 
single Judge of the Delhi High Court also reiterated the view that losing 
One’s job on total abolition of a post is not removal from service. As a 
matter of fact, this proposition was not seriously disputed on behalf of the 
Petitioner. But the contention was that the abolition of the post of Chief En- 
gineer and Executive Director was colourable and malafide. It was emph- 
asised that all other functionaries of C.M.P.O. have been absorbed except 
the Executive Director and Chief Engineer. I have already referred to the 
Supreme Court decision whereon more or less, similar, though not on 
identical facts the Supreme Court was unable to sustain the charge of 
malafide against a Minister of the Kerala Government in abolishing a 
particular post. It is well settled that the burden of establishing malafide 
is very heavy on the person who alleges it. The allegations of malafide 
are often made easily than proved and the very seriousness of such allega- 
tions demand proof of high order of credibility. See the observations of 
the Supreme Court in the case of (8) E. P. Royappav. State of Tamil- 
nadu, AIR 1974 SC page 555. See also the decision to this effect of the 
Supreme Court in the case of (6) V.B. Badami v. State of Mysore, 1976 (2) 
SC Cases 901. In this case the petitioner alleges malafides in abolishing 
the post of Chief Engineer and Executive Director of C.M.P.O. The said 
charge of malafide is based mainly on the alleged statement of the Hon’ble 
Minister made on the floor of the House on or about 29th of September, 
1977 and the publication made in the newspapers to that effect. The 
statement is perhaps not happily restrained as one would have wished 
for. There is no proof before me that the petitioner is either related to 
any Minister, past or present, or that he ever had claimed or obtained his 
position and influences by claiming his connection with any particular 
Minister. Therefore the factual basis of the alleged allegation of the 
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Hon’ble Finance Minister has not been sustained before me. Itis, how- 
ever, common knowledge that uncontaminated objectivity ina particular 
situation is a rarity in politicians; and Ministers cannot help being poli- 
ticians, hardly ever lose an opportunity to make political capital of every 
situation and to have a sting at the opponents sometimes unnecessarily. 
This statement of the Hon’ble Minister will have therefore to be judged 
in this background that there is no evidence of any personal enmity or 
animosity as such towards the petitioner by the Hon’ble Minister or for 
that matter any member of the present Government. The petitioner has 
not alleged any such animosity. There is no evidence of such animosity. 
Therefore, there is no particular reason as such why out of malice any 
particular action would be taken against the petitioner. Jt is true that 
other employees of C.M.P.O., others than the Executive Director and 
Chief Engineer have been absorbed in the new set up as per notification 
or resolution dated 28th of September, 1977. But the head of an organ- 
isation stands entirely on a different footing and whether the 
particular bead should ramain as such is a policy decision on an 
administrative matter the propriety of which cannot be subs- 
tituted by a judicial opinion except where the decision is motivated 
by malice or by illegality. The petitioner has further alleged that the 
various works done by the C. M. P. O. were not confined to Calcutta 
proper and therefore the need for a separate organisation like C. M. P. O. 
had not ceased to exist merely by the creation of the organisation of C. M. 
D. A. This again is a matter of administrative decision and policy whether 
from a planner’s point of view or developer’s point of view C.M.D. A. 
and C. M. P. O. or similar organisation should co-exist or not or one 
should substituted the other is a matter on which I am afraid the Court is 
not competent to express any opinion. It is then contended that the plea 
taken that the original appointment of the petitioner as Chief Engineer 
and Executive Director of C. M. P. O. both in the floor of the House as 
well as in the opposition to this application indicated that the respondents 
had acted malafide in taking action against the petitioner. Iam unable to 
accept this position. Even though as I have held that the appointment of 
the petitioner was not illegal, if in future re-organisation the Government 
takes into consideration the fact that appointment had been made though 
not illegally but in violation of the recommendations of the Public Service 
Commission and suggestions of the Public Service Commission and with 
great deal of hesitancy on the part of the legal advisers of the Government, 
then in my opinion, the Government cannot be accused of acting malafide. 
Various powers and position and amenities of the petitioner had from time 
to time being curtailed and the petitioner was being humiliated. These 
again in my opinion in the background of the facts and circumstances of 
the case do not warrant the conclusion that the petitioner was removed 
malafide in the absence of more cogent and reliable materials. 
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8. It was suggested that the petitioner was a confirmed Chief 
Engineer in the cadre of the West Bengal Engineering Services, 
Therefore the abolition of the post does not abolish the peti- 
tioner’s right to the rank and position of a Chief Engineer. But the 
appointment ia my opinion, indicates that the petitioner was substantially 
appointed to the post of Executive Director and Chief Engineer 
in the organisation of the Calcutta Metropolitan Planning Organisation 
and was confirmed in that position in that organisation. Therefore, with 
the abolition of that organisation, in my opinion, the petitioner cannot 
claim the position of remaining in the cadre and status of Chief Engineer. 
Reliance in this connection may be placed on the observations -of the 
Supreme Court in the case of (9) State of Punjab v. Jagdip Singh, AIR 1964 
SC Page 521. ` 

9. On behalf of the respondents it was urged that in view of 
Rule 16 of the West Bengal Services (Classification, Control and Appeal) 
Rules, 1971 this application under Article 226 of the Constitution was not 
maintainable under amended Article 226(3) of the Constitution because the 
petitioner had an alternative remedy. But in view of the fact that in this 
application the petitioner has challenged the action of the respondents on 
the ground of malafide, in my opinion, this opposition cannot be sustained 
and the petition was entertainable. 

10. On behalf of the petitioner my attention was drawn to the West 
Bengal Public Service Commission (Consultation by Governor) Regulation 
1955 in aid of the submission that originally consultation in the facts in the 
circumstances with the Public Service Commission was not necessary. In 
the view I have taken as indicated before it is not necessary for me to refer 
to the said contention in detail. As mentioned before my attention was 
also drawn to the West Bengal Service Rules and to the Rules of the 
Business of the West Bengal Government and West Bengal Secretariate 
Manual in aid of the submissions that the petitioner being a confirmed 
Chief Engineer and Executive Director had a lien on that position. 
Therefore the same could not be interferred with in the manner done. In 
the view I have taken and for the reasons I have already mentioned it is 
also not necessary for me to refer to this contention in any detail. 

1i. I have held the petitioner was a confirmed Superintending 
Engineer and therefore is entitled to all the amenities and emoluments and 
promotions that the petitioner was entitled to in law, treating the petitioner 
as a confirmed Superintending Engineer with affect from 31st of December, 
1970. On that basis in the light of the resolution of the Government dated 
28th of September, 1977 the petitioner is entitled to be provided with a 
similar position in the Calcutta Metropolitan Development Authority or 
any position in any other department at the Government considers fit and 
proper. The Government has sought to appoint the petitioner as Struc- 
tural Engineer ; if the said appointment is commensurate with petitioner’s 
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confirmed position as a Superintending Engineer since 1970 then no further 
action need be taken. But if the same is not commensurate with the rights of 
the petitioner as indicated then the respondents are directed to place the 
petitioner in a proper position. The petitioner was directed to be paid Rs. 
1900/- per month until the disposal of this application without joining work. 
This payment the petitioner is entitled to receive and if not already received 
should be received by him. The petitioner should join his duties either 
as Special Officer (Structural) or any other similar position assigned to 
him as indicated above within six weeks from this date and the respondents 
are directed to give to the petitioner facilities of such joining. 

Except the directions given as indicated above the rule is discharged. 
In the facts and circumstances of this case there will, however, be no order 
as to costs. 


P.R. 
[ CONSTITUTIONAL WRIT JURISDICTION j 
Before Mr, Justice Ganendra Narayan Roy 
Decision: January 22, 1979 

Dhirendra Nath Pal dia see Petitioner 
Versus 

State of West Bengal sig fi Opposite party* 
And 

Biswanath Banerjee te oes ee Petitioner 

Versus 
State of West Bengal $ Opposite party* 


West Bengal Land (Requisition and Acquisition) Act, 1948, Section 
3(1)— Whether land can be requisitioned and afterwards acquired under this 
temporary Act if from the inception of the initiation of the proceeding it is 
known to the authorities that the land is required for a permanent purpose. 

The premises of which the petitioners were tenants was requisitioned 
under section 3(i) of the West Bengal Land (Requisition and Acqui- 
sition) Act, 1948 for the purpose of widening the Sarat Bose Road. 
This order of requisition was challenged, inter alia, on the ground that 
recourse cannot be had to the provisions of this temporary Act when 
from the very inception it is known to the authorities that the land 
is required for a permanent purpose. 

HELD :— Land can first be requisitioned and thereafter acquired 
under the West Bengal Land (Requisition and Acquisition) Act, 1948 
even though the Act itself is a temporary one and the fact that the land 
is required for a permanent purpose is known to the authority concerned 

from the very beginning. In such cases the authority concerned is not 
bound to take recourse to the land Acquisition Act, 1898. (Para 5) 

*Cr. No. 4762 (w) of 1978 and Cr. No. 4763 (w) of 1978. 
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Cases referred to :— 
(1) Sachindra Mohan Nandi v. State of West Bengal, AIR 1965 SC 963 
(2) Commr. of Income-Tax v. Mama Ramji & Co., AIR 1973 
SC 515 
(3) Mihir Kumar Sarkar v. State of West Bengal, 75 CWN 831 
(4) Akola y. Ramchandran and ors., AIR 1968 SC 244 
Bhaskar Bhattacharjee ee me ra ... for Petitioner 
Arun Prokash Sarkar and Kedar Nath Laha ... for Respondents. 


The judgment of the Court was as follows :— 

Both these Civil Rules are directed against Order No. 4/78/11/48 
dated 3rd May, 1978 passed by Sri S.K. Bhattacharya, Ist Land Acquisi- 
tion Collector under sub-section (1) of Section 3 of the West Bengal Land 
(Requisition and Acquisition) Act, 1948, In both the said Civil Rules, 
the respective petitioner is tenant in the respective portion of premises 
No. 73A, Sarat Bose Road, Calcutta-26. By the aforesaid impugned 
order, the Collector under Act II of 1948 requisitioned the eastern portion 
premises No. 73A, Sarat Bose Road, measuring °0042 acre. It was stated in 
the said impugned order of requisition that the portion of the said premises 
was required for the purpose of providing proper facilities for transport 
and communication viz. for improvement of Sarat Bose Road from Lala 
Lajpat Sarani to Southern Avenue. The legality and validity of the said 
order of requisition were challenged by the respective petitioner mainly on 
the ground that there was no necessity for requisition of the said portion of 
the premises No. 73A, Sarat Bose Road and that such requisition could 
not have been made without providing the respective petitioner with alter- 
native accommodation and without giving the petitioners any reasonable 
opportunity to arrange for alternative accommodation. It was also cont- 
ended that the impugned order of requisition was bad as the same viol- 
ated the principle of natural justice. Subsequently with the leave of the 
Court at the time of hearing, the principal point which was urged by the 
learned Counsel appearing for the petitioners was that the impugned order 
of requisition was illegal and without jurisdiction inasmuch as such order 
of requisition was made for a permanent purpose and from the very 
beginning the authority was aware that the requisitioned portion of the 
premises was required for permanent purpose and as a matter of fact, 
the said portion was intended to be demolished for broadening the existing 
road viz. Sarat Bose Road. 

2. Mr. Bhaskar Bhattacharjee the learned Counsel appearing for 
the petitioner however very fairly conceded at the time of hearing of the 
Rule that although it is desirable on the part of the Requisitioning Autho- 
rity to give reasonable opportunity to the affected persons of hearing 
before passing the order of requisition but the vires of the West Bengal 
Act II of 1948 and/or the validity of the order of requisition simply on the 
ground that prior to the order of requisition an opportunity of being 
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heard was not given, cannot be urged by the petitioners in the instant 
Rule in view of the decision at the Supreme Court made in the case of (1) 
Sachindra Mohan Nandi v. State of West Bengal, reported in AUR 1965 SC 
page 963. It was decided by the Supreme Court in the aforesaid decision 
that the West Bengal Act II of 1948 was quite intravires although there 
was no provision for giving an opportunity of hearing to the affected 
party before passing the order of requisition. The Supreme Court 
observed in the said decision that the affected party could very well 
make representation before the State Government even after the order 
of requisition was made and it was reasonably expected that the 
State Government would consider such representation of the aggrieved party 
Mr. Bhattacharjee however contended that requisition, unlike acquisition, 
is of temporary nature and even if requisition extends over a number of 
years the temporary character of requisition is not changed. 
The requisition has basically an element of  temporariness 
and not the element of permanance as in the case of acquisi- 
tion. For this contention Mr. Bhattacharjee referred to the 
decision of the Supreme Court made in the case of (2) The Com- 
missioner of Income-tax v. Mama Ramji & Co., reported in AIR 1973 
SC 515. Mr. Bhattacharjee contended that the West Bengal Act II of 
1948 was enacted for the purpose of speedy requisition of the land 
for the purposes mentioned in the said Act. It was also provided in 
the said Act that if during the continuance of requisition the authorities 
feel that the said land is permanently required for a public purpose, 
the requisitioned land can also be acquired under section 4 of the West 
Bengal Act If of 1948. Mr. Bhattacharjee also contended that if 
from the beginning it appears to the authority concerned that the 
land is not at all required for temporary purpose but the land is 
really required to be utilised permanently, then it is a case of 
acquisition from the very beginning and in such case, the authorities are not 
permitted to requisition the land simply for the purpose of acquiring the 
same under the West Bengal Act II of 1948 subsequently. According to 
Mr. Bhattacharjee, in such circumstances, the Requiring and/or Acquiring 
authority must proceed under the Land Acquisition Act of 1894 which is 
the parent Act for acquisition of land for public purpose. Mr. Bhattach- 
arjee contended that the impugned order of requisition of the portion of 
premises No. 73A, Sarat Bose Road under the West Bengal Act II of 
1948 is nothing but an attempt to practise fraud on the Statute. Mr. 
Bhattacharjee contended that the Collector under Act II of 1948 acted 
in colourable exercise of power in purporting to pass the impugned order 
of requisition when he knew fully well from the nature of requirement 
that the said portion of the premises No. 73A, Sarat Bose Road was 
required permanently and as a matter of fact, the said portion of the 
premises was to be demolished for broadening of Sarat Bose Rood. 
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Relying on the aforesaid decision reported in AIR 1973 Supreme Court 
page 515, Mr. Bhattacharjee contended that the requisition has no element 
of permanance, but by the impugned order, the Requiring Authority 
intended to utilise the requisitioned portion permanently by changing the 
_ nature and character of the subject matter of requisition. Mr. Bhattac- 
harjee also contended that when an order of requisition is passed in respect 
of certain land under the said West Bengal Act II of 1948, the owner- 
ship still remains with the owner and heis entitled to compensation 
under the provisions of the ‘Act itself for the use and occupation of 
the Requiring Authority. Mr. Bhattacharjee submitted that if the requi- 
sitioned premises is demolished and is made part ofa widened road viz. 
Sarat Bose Road, then there is no question of retaining the ownership 
in respect of the requisitioned premises by the admitted owner and in 
such circumstances, an order of requisition cannot be passed. 


3. Mr. Bhattacharjee next contended that the order of requisition 
is also bad because the said order suffers from vagueness. The boundary 
of the requisitioned portion of the premises was not properly given and 
extent of the eastern portion which is intended to be requisitioned cannot 
be definitely fixed up because the boundary of the eastern portion is 
quite vague. Mr. Bhattacharjee next contended that the order of requi- 
sition is also bad because there was no urgency for requisitioning the 
said premises. Mr. Bhattacharjee contended that it must be established 
by the Requiring Authority that there was urgency for passing the 
order of requisition but it does not appear from the impugned order 
that the authority concerned was satisfied that there was urgency for 
passing the order of requisition under the West Bengal Act II of 
1948. Mr. Bhattacharjee also contended that from the facts and 
circumstances of the case it will also appear that there was no urgency 
for passing the order of requisition. It will appear from the materials on 
record that after 13 months from the date of proposal by the concerned 
department, the said order of requisition was made. The said fact 
establishes that the Requisitioning Authority was not satisfied that there 
was any urgency in the matter. Accordingly, Mr. Bhattacharjee conten- 
ded that even assuming that an order of requisition can be made in 
respect of a land which is required permanently for public purposes men- 
tioned in Act II of 1948, such order could not have been made in the 
‘instant case in the absence of any urgency. i 


4. Mr. Sarkar the learned Junior Government Advocate app- 
earing on behalf of the State respondents submitted that the West 
Bengal Act II of 1948 was enacted for requisition and speedy 
acquisition of land for certain purposes and such statement is emb- 
odied in the Act itself. Mr. Sarkar drew the attention of the Court to 
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the Preamble of the said West Bengal Act II of 1944 which runs to the 
following effect :— 


“Whereas it is expedient to provide for requisition and speedy aqui- 
sition of land for the purposes ..”’ 


Mr. Sarkar submitted that it is thus quite clear that the West Bengal Act 
IU is intended for taking steps for requisition and speedy acquisition. It 
does not provide that the Act is intended for speedy requisition. Mr. Sarkar 
contended that as such, the petitioners are not entitled to contend that 
unless there is urgency, an order of requisition cannot be made under the 
said West Bengal Act II of 1948 although the land in question is required 
for the purposes mentioned in the Act itself. Mr. Sarkar contended that 
the very purpose of the Act is to requisition lands .for specified purposes 
under the said Act II of 1948 and thereafter to acquire the said lands spee- 
dily. Mr. Sarkar contended that it takes time to process a request for 
requisition and acquisition by the requiring department and it cannot be 
contended that simply because the Collector under Act IL of 1948 passed 
the order of requisition after several months, the said order of requisition 
will be bad and of no Consequence only on the ground of delay. Mr. 
Sarkar also contended that public purpose is justiceable but once it is esta- 
blished before a Court that the public purpose referred to in the impugned 
order of requisition was the public purpose within the meaning of Act II 
of 1948, it is no longer open to the Court to make further investigation 
whether the requisition was for temporary period or for a permanent user. 
Mr. Sarkar contended that the order of requisition remains a valid order 
of requisition if the lawful authority has passed the order of requisition 
for the public Proposes referred to in West Bengal Act II of 1948. Mr. 
Sarkar contended that in the instant case, the purpose mentioned in the 
impugned order is a public purpose within the meaning of West Bengal 
Act If 1948 and such order was lawfully passed by an authority empo- 
wered to pass such order and as such the validity of the order of 
requisition cannot be challenged on the ground that such order of 
requisition was intended to serve a permanent purpose and not a tempo- 
rary purpose. Fer this contention, Mr. Sarkar referred to the Bench 
decision of this Court made in the case of (3) Mihir Kumar Sarkar v. State 
of West Bengal reported in 75 CWN page 831. Mr. Sarkar also conten- 
ded that acquisition of a land for a public purpose can be made both 
under the Land Acquisition Act, 1894 and also under the West Bengal 
Act II of 1948 in certain circumstances. But for acquiring a Jand under 
the West Bengal Act IL of 1948 the land must first be Tequisitioned on 
the grounds referred to in the said Act II of 1948. If a particular land 
can be acquired for a public purpose under the Land Acquisition Act, 
1894 and also under the West Bengal Act If of 1948 after requisitioning 
the land under the said Act II of 1948, the election to follow the procedure 
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either under the Land Acquisition Act, 1894 or under the West Bengal 
Act IT of 1948 for ultimate acquisition is entirely on the authority concer- 
ned and if the authority concerned feels that there is necessity for speedy 
acquisition for which the land intended to be acquired should be requisit- 
ioned first under Act If of 1948 and then be acquired under the said Act, 
the authority concerned is quite free to take recourse for such acquisition 
through requisition under the West Bengal Act [I of 1948 and it cannot 
be contended that such action on the part of the acquiring authority is 
illegal or malafide because the acquisition could also have been made 
under the Land Acquisition Act, 1894. Mr. Sarkar contended that if an 
authority intends to acquire a land under Act II of 1948 through requisi- 
tion made under the said Act, the authority must satisfy the court that 
the order of requisition has been validly made in respect of the land in 
question for the purposes mentioned in the said Act II of 1948 and the nece- 
ssity of permanent acquisition for a public purpose under.the said Act is also 
there. Mr. Sarkar contended that in the instant case, the order of requisi- 
-tion has been made for a purpose specified in Act II of 1948 and in the 
facts and circumstances of the case it is also quite clear that there is also 
requirement of the said land for permanent user and as such the order of 
requisition made under Act II of 1948 in aid of speedy acquisition under the 
Said Act is quite legal and valid and the petitioners are not entitled to 
challenge the legality and validity of the order of requisition made in aid 
of acquisition of the said land permanently. 
5. Mr. Sarkar also submits that section 3(1) of the West Bengal Act 
11 of 1948 gives sufficient indication that the requisition can be made for 
permanent user. He says that the requisition can be made for maintaining 
supplies and services essential for the life of community or for’ providing 
proper facilities of transport, communication, irrigation, drainage and/or 
for creation of better living condition in rural and urban areas. It is, there- 
fore, quite evident that the land can be required under section 3(1) of the 
said Act for the public purposes referred to in the said section and for the 
user of the said land for such public purposes, the nature and character 
of the land is very often required to be changed completely. For exam- 
ple, if a land is required for irrigation purpose and for excavating a canal, 
the very nature and character of the land is got to be changed by excava~ 
ting the canal and as such it cannot be contended that since the order of 
requisition is basically fora temporary purposes any change of the nature 
and character of the land permanently for proper and effective utillisation of 
the land cannot be resorted to. Mr. Sarkar contended that the decision of 
the Supreme Court referred to ‘by the learned Counsel on behalf of the 
petitioners in the said case of (2) The Commissioner of Income-tax vy. 
Mama Ramji & Co, AIR 1973 SC page 515 is entirely for a different purpose 
and the said decision has no manner of application in the facts and circu- 
mstances of the instant Rules. Mr. Sarkar also contended that although 
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the West Bengal Act II of 1948 is a temporary Act but an order of requisi- 
tion to be followed by an order of acquisition can be made under the said 
temporary Act. In this context, Mr. Sarkar referred to the decision of the 
Supreme Court made in the case of the Collector of (4) Akola v. Ramchan- 
dran and ors, reported in AIR 1968 SC page 244. In the said decision, the 
Bombay Land Requisition Act (Act XXIII of 1948) was under considera- 
tion of the Supreme Court. The Supreme Court took into consideration 
the import of section 5(1), of the said Act and held that the expression 
“any land for any public purpose” as appearing in Section 5(1) of the said 
Act was wide enough to include any public purpose whether temporary 
or otherwise. The Supreme Court negatived the contention that there 
was limitation under section 5(1) of the said Act to require any land for 
permanent purpose as the life of the Act itself was temporary. The 
Supreme Court held that the expression “public purpose” appearing in 
section 5(1) of the said Act was sufficiently wide enough to include not 
only public purpose of temporary nature but other public purposes also. 
It was held by the Supreme Court that it is for the Requisitioning Authority 
to judge and not for a Court of law to decide how best the land is to be 
used. If the Requisitioning Authority uses the land for a purpose which 
is not a temporary purpose, such as, setting up a new Village site and for 
construction of houses as was the fact in the said case before the Supreme 
Court, it is for the Government or those who put up such structures to 
contemplate the possibility of having to return in future the land to the 
owner in its original state, but that does not mean that the power is rest- 
ricted to a temporary purpose only. Mr. Sarkar contended that it is thus 
quite evident that the power is not restricted to a temporary purpose only 
and an order of requisition can be made even for permanent purpose 
provided such order of requisition is passed by the lawful authority for 
the purposes mentioned in Act Il of 1948. Mr. Sarkar also contends 
that the impugned order of requisition in the instant case even stands on 
a stronger footing because under the West Bengal Act II of 1948 and order 
of requisition can also be validly made in aid of a speedy acquisition for 
a permanent purpose. Accordingly, Mr. Sarkar contended that the peti- 
tioner’s contention that the order of requisition could not have been passed 
as the authority concerned was aware from the very beginning that the land 
was needed permanently cannot be sustained. So far as the question of 
vagueness of the description of requisitioned premises is concerned. Mr. 
Sarkar produced a map of the requisitioned premises in Court and also 
gave inspection to the learned Counsel for the petitioners and contended 
that the measurement of the eastern portion sought to be acquired was 
given and it cannot be contended that the authority concerned was really 
proceeding vaguely without knowing the subject matter of requisition. In 
my view, in the facts of the present case, it cannot be contended that the 
order of requisition is really suffering from vagueness and on that score 
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the order of requisition is liable to be quashed. T am also inclined to 
accept the contention of Mr. Sarkar that if a particular land is 
really intended to be acquired speedily and the said land can also 
be requisitioned for a public purpose referred to in section 3(1) 
of the West Bengal Act II of 1948, the order of requisition is a valid 
order of requisition and such order of requisition cannot be struck down 
On the footing that the order of requisition was not made for a 
temporary purpose but for a permanent purpose. I also agree with 
the contention of Mr. Sarkar, the learned Counsel for the State, that it is 
entirely an election of the concerned authority as to whether the acquisi- 
tion should be made under the Land Acquisition Act of 1894 or such 
acquisition should be made under the speedier and less stringent provi- 
sions of West Bengal Act IT of 1948 through the process of requisition 
under the said Act. In the circumstances, both the Rules fail, but I make 
no order as to costs. All interim orders passed in the Rules stand vac- 
ated. 


K.M.G. 


[CIVIL APPELLATE JURISDICTION] 
Before The Hon’ble Mr. Sankar Prasad Mitra, Chief Justice and 
Mr. Justice Salil Kumar Datta 
Decision: December 18, 1978 
Sarat Chatterjee & Co. (P) Ltd. fe .. Petitioner 
Versus 

Md. Khalil i ag a ..- Opposite party* 

Workman’s compensation Act 1923, Sch. I—Permanent Partial 
disablement — Assessment of compensation for unspecified injury. 

In an accident the respondent workman got hurt on both legs 
by rolls of carpet while working. Commissioner of workman’s com- 
pensation after examining the legs and feet and considering the evidence 
held that the workman sustained loss of earning capacity to the 
extent’ of 6% and made an award accordingly. Appellant challenged 
the Award and contended that there was no loss of earning capacity 
that mere physical injury would not automatically imply loss.of earning 
capacity particularly when the workman even after the accident was 
earning the same wages as before. 

‘HELD: The case for compensation requires a consideration of 
the chances of the workman’s obtaining in the open labour market 
a suitable job-like the one he was engaged at the time of the accident. 
The Workman’s compensation Act 1923 provides in its Schedule 1 for 
specified injuries a percentage of compensation which is payable for 

*Appeal from original order No. 291 of 1973 
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permanent total disablement as specified therein. Where the injury 
suffered causes permanent partial disablement but is not one specified 
in the Sch. 1, such percentage of compensation payable in case of 
permanent total disablement as is proportionate to the loss of earning 
capacity permanently caused by the injury, becomes payable to the 
workman. (Para l 0} 
‘In case of unspecified injury resulting in permanent partial disa- 
blement, the commissioner in discharge of his judicial function is to 
assess the loss of earning capacity of the workman in the light of the 
medical report as also on the basis of his own estimate of the work- 
man’s possibilities of employment in the open labour market and similar 
‘other relevant factors at such percentage of the amount payable for 
pérmanent total disablement as may deem fair and reasonable in the facts 
of each case. (Para 11) 
In the instant Case, Commissioner has adopted the correct proce- 
dure and method and his assessment of the unspecified injury at six percent 
of loss of earning capacity is fully justified. Appeal is dismissed. (Para 12) 
Cases referred to :— 
(1) East Indian Railway v. Maurice Cecil Ryan, AIR 1937 Cal. 526 
(2) Kalidas, v.. S. K. Mondal, AIR 1957 Cal. 660 
(3) Commissioners for the Port of Calcutta v. Prayag Ram, AIR 
1967 Cal. 7 
(4) P.K. Davis & Co. v. Kesto Routh, AIR 1968 Cal. 129 
(5) Calcutta Electric Supply Corpn. Ltd. v. Habul Chandra Das, AIR 
1968 Cal 278 
(6) Calcutta Licensed Measurers v. 4d_-Hossain, AIR 1969 Cal 
378 
(7) Commissioners for the Port of Calcutta v. Ajit Kumar Ghose, 
76 CWN 639 


(8) Bengal Coal Co. v. Shahed Maih, 81 CWN 681 
(9) Moeliker v. A. Rey Rolle & Co. Ltd. (1977) 1 All ER9 
Mahadey Ghosh AN sae es for Petitioner 
S. K. Saha X oes ea Ses for Opposite party 
The judgment of the Court was as follows :— 


Datta. J.: This is an appeal from the award of the Commissioner of 
Workmen’s Compensation West Bengal, holding that the workman had 
sustained loss of earning capacity to the extent of 6%. The accident 
happended on July 29, 1970 and both of his legs and feet were injured on 
account of the fall of rolls of carpet on him while on duty. The employer 
appellant’ s case was that the workman was temporarily disabled for which 
he was duly paid and no permanent partial disability was suffered so that 
there was no loss of earning capacity. 

2. During trial the workman stated that he was treated for one 


1979 (1) CLI] Sarat Chatterjee & Co.-(P) Ltd. v. The State 221. 


month for the injury and still felt pain on both legs and right ‘foot. He 
claimed that he was receiving of Rs. 300/- p.m. and admitted that he was 
still receiving the same rate under the appellant. His doctor found swelling 
and tenderness of the articular margins of the cuniforms and bases of Ist, 
2nd and 3rd metatarsals of right foot with stiff and painful joints and pain 
and pressure on each foot. He also found swelling and tenderness of the 
shin and the articular margins of the lower and right tibia with stiff and 
painful ankle joints as also of the particular margins of the condyles of left 
tibia with stiff and painful ankle joints. He further found in duration and 
tenderness of left calf with stiffness of left knee joint and also noted that 
„the gait was limping. while squatting was difficult, painful and incomplete. 
He assessed the disability at 15%. The doctor of the employer on the 
other hand found that there was no mark of injury on both legs nor any 
disability of soft or bony tissue in both legs and feet. According to his 
opinion the workman did not suffer from any disability. 

3: The learned Commissioner found that the workman was in the 
wage group of Rs. 200/- — Rs 300/-. He considered the confficting 
medical reports, which are unfortunately an usual feature in such procee- 
dings, and also considered Ext. B which is the accident report of’ the 
Calcutta Dock Labour Board. It recorded that the workman got hurt on 
both legs by rolls of carpet while working. He also examined the injured 
legs and feet and considering the evidence he held that the workman 
sustained loss of earning capacity to the extent of 6% and the award was 
made accordingly. 

å. Inthis appeal Mr. Mahadev Ghosh learned Advocate for the 
appellant has contended on authorities that there was no evidence to 
support any case of loss of earning capacity and mere physical injury does 
not automatically mean or imply loss of earning capacity particularly when 

_the workman even after the accident was earning the same wages. 

5. The problem of assessment of loss of earning capacity has always 
been a controversial question and it is difficult to arrive at a mathematical 
precision particularly when‘the injury is one not specified in the schedule I. 
Section 4 Sub-section (1), Clause (a) provides for the amount of compen- 
sation when death results from the injury, Clause (b) for pérmanent total 
disablement from the injury, while Clause (c) is concerned with permanent 
partial disablement. Clauses (a)(b) and (c) are as follows : — 

“Section 4(1) Subject to the provisions of this Act the amount of 
compensation shall be as follows, namely :— 

(a) Where death results from the injury and the. deceased work- 
man has been in receipt of monthly wages falling within limits shown 
in the first column of Schedule IV the amount shown against such 
limits is in the second column thereof ; 

(b) Where permanent total disablement results from the injury 
and the injured workman has been in receipt of monthly wages falling 


222 Sarat Chatterjee & Co. (P) Ltd. v. The State [1979 (t) CLI 


within limits shown in the first column of Schedule IV the amount 
shown against such limits in the third column thereof ; 

(e) Where permanent partial disablement results from the injury — 

(i) in the case of an injury specified in Part U of Schedule I, such 
percentage of the compensation which would have been payable in the 
case of permanent total disablement as is specified therein as being the 
percentage of the loss of earning capacity caused by that injury, 
and 

(ii) in the case of an injury not specified in Schedule I, such percen- 
tage of the compensation payable in the case of permanent total disable- 
ment as is proportionate to the loss of earning capacity permanently 
caused by the injury ; 

Explanation— Where more injuries than one are caused by the same 
accident, the amount of compensation payable under this head shall be 
aggregated but not so in any case as to exceed the amount which 
would have been payable if permanent total disablement had resulted 
from the injuries ;... .. 

6. There have been consistent and uniform decisions of the Courts 
that in case where clause (c) (ii) applies, the estimate is to be made of the 
loss of the workman’s earning capacity and not loss of his physical capacity 
as was held in (1) East Indian Railway v. Maurice Cecil Ryan, AIR 1937 
Calcutta 526. In (2) Kali Das v. S. K. Mondal, AIR 1957 Calcutta 660, the 
Court speaking through Chakravartti, CJ pointed out that medical opinion 
is only ia regard to the physical aspect of the injury but not in respect of 
loss of earning capacity, as this is not a matter on which medical opinion 
can possibly speak. The loss of earning capacity is to be determined by 
the extent to which the destruction or dimunition of physical capacity can 
be resonably taken to have disabled the workman from performing the 
duties of a workman like him and from earning his normal remuneration 
earned for such duties. The medical opinion is thus not a decisive factor 
on the question of earning. The same view was taken in later decisions in 
(3) Commissioners for the Port of Calcutta v. Prayag Ram, AIR 1967 
Calcutta 7 and in (4) P. K. Davis & Co. v. Kesto Routh AIR 1968 Cal 129 
and (5) Calcutta Electric Supply Corporation Ltd. v. Habul Chandra Das. 
AIR 1968 Calcutta 278. 

7. In (6) Calcutta Licensed Measurers v. Md. Hossain, AIR 1969 
Calcutta 378, the Court laid down ds established the following proposi- 
tions: (i) earning is not the same as earning capacity, (ii) the rise in 
earning may be because of various factors and rise in wages is not deci- 
sive of no loss of earning capacity ; (iii) loss of physical capacity is not 
co-extensive with loss of earning capacity and (iv) loss of physical capa- 
city or physical incapacity may be relevant in assessing to what extent 
there is loss of earning capacity for every employment which the work- 
man was capable of undertaking at that time or the employment in which 
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he was engaged at the time of the accident as the case falls for considera- 
tion. The Court referred to with approval the dicta in Kali Das’s case 
(supra) that the medical evidence may be necessary to find out loss of 
physical capacity but as to loss of earning capacity itis but an opinion 
evidence. The loss of earning capacity is to be determined by taking 
into account firstly the diminution or destruction of physical capacity as 
disclosed by the medical evidence and thereafter its effect about the extent 
it has disabled the workman from performing the duties which a workman 
of his class ordinarily performs with reference to the time of the accident. 

8. These principles were followed again in (7) Commissioners for 
the Port of Calcutta v. Ajit Kumar Ghosh, 76 CWN 639. In (8) Bengal Coal 
Co. v. Shahed Maih, 81 CWN 681 it was again reiterated that while a medi- 
cal expert’s evidence can establish the injuries suffered by the workman and 
extent of his physical disability but such evidence can not ptove his loss 
of earning capacity. All the same the medical evidence may provide 
basic materials for assessing the loss of earning capacity of a workman 
and each case depends on its own facts. 

9. Ithas often been contended, as also before us, that there had 
been in fact no loss of earning capacity since the workman was in the 
same or even better job under the same employer, earning the same or 
higher amount. This contention though attractive appears to offer no 
true or correct guidance. The question was considered by the Court of 
appeal in (9) Moeliker v. A. Reyrolle & Co. Ltd. (1977) 1 All ER Page 
9 where it has been laid down that the court will have to decide first if 
there is a ‘substantial’ or ‘real’ risk that the workman will loss his present 
job at some time before the end of his working life and be thrown on 
the labour market more than once (for example if he takes a job and 
then finds he cannot manage it because of his disabilities). The next stage 
is for the court to assess this risk and quantify it in damages. 

10. The case for compensation will thus require in addition a 
consideration of the chances of the workman’s obtaining in the open 
labour market a suitable job like the one he was engaged at the time of 
accident, which under a private employer is obviously terminable and 
also of the possible reduction of his earning eapacity in every employment 
which he was capable of undertaking at that time. Unlike the general 
law, the Workman’s Compensation Act, 1923 provides in its Schedule I 
for specified injuries a percentage of compensation which is payable for 
permanent total disablement as also specified therein. Where the injury 
suffered causes permanent partial disablement but is not one specified in 
the schedule [, such percentage of compensation which is payable in case 
of permanent total disablement, as is proportionate to the loss of earning 
capacity permanently caused by the injury, becomes payable to the 
workman. 

11. In case of such unspecified injury resulting in permanent 


224 Md. Muktar Alam y. The State [1979 (1) CLI 


partial disablement, it is not normally possible for a workman to 

‘establish his loss of earning capacity by his prospects or the offers 
to him on the open labour market, since he may be in his old or 
other employment. In such circumstances all that the Commissioner 
has to do in discharge of his judicial functions is to assess the loss of 
the earning capacity of the workman in the tight of the medical report 

> as also on the basis of his own estimate of the workman’s possibilities 

` of employment in the open labour market and similar other relevant 
factors at such percentage of the amount payable for permanent total 

. disablement as may deem fair and reasonable in the facts of each case. 

. 12. In the case before us, we are satisfied that the learned 
Commissioner has adopted the procedure and method as indicated above, 
and his assessment of the unspecified injury at six percent of loss of the 

` earning capacity is fully justified. 

The appeal accordingly fails and is dismissed with costs and al inte- 
rim orders are vacated. 

Mitra, C. J.: I agree. 

N. C. S. 


[CRIMINAL REVISIONAL JURISDICTION] 
Before Mr. Justice Monoj Kumar Mukherjee 
Decision: January 25, 1979 
Md. Muktar Alam dnd Anr: m T Petitioners 
Versus 

The State . 5 ... Opposite party* 

Criminal trial — Whether vitiated if the toiag himself undertakes 
the investigation and submits the chargesheet— Natural justice — Principles of, 
Whether violated if the prosecutor himseif is entrusted with the collection 
_ of evidence. 

The petitioners were arrested under the Foreigner’s Act, 1946 for 
having come into India and staying there without any authority. Under 
orders of thé officer-in-charge of the police station concerned one Sub- 
Inspector of police who arrested the petitioners took up the investigation 
and submitted the charge-sheet. After framing of the charge, on the 
application of the petitioners the learned Magistrate quashed the procee- 
dings on the ground of violation of the principles of natural justice. The 
` state having moved an application in revision, the learned Sessions 
Judge set aside the order of the learned Magistrate against which the 
petitioners moved the Hon’ble High Court in revision. 

HELD :—A proceeding instituted on a charge-sheet submitted on the 
basis of an investigation conducted by an officer who himself is the 
l *Criminal Revision no. 1724 of 1978. i 
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complainant is not violative of any mandatory provisions of law nor is the 

same a nullity but such an officer should not ordinarily take up the 

investigation, and whether or not prejudice has been caused by such 

Procedure is a question of fact depending on the facts and circums- 

tances of each case. ( Page 6) 
Cases referred to :— 


(1) Rasiklal Bhansali v. State of West Bengal, 79 CWN 107 

(2) H.N. Rtshbud and anr. v. State of Delhi, AIR 1955 SC 191 

(3) Bhagwan Singh v. State of Rajasthan, AIR 1976 SC 985 
Rathindra Nath Bhattacharjee a we eee = for Petitioners 
Miss Krishna Ghosh ive for State. 


The judgment of the Court was as follows :— 


The two petitioners were placed on trial before the learned Judicial 
Magistrate, Second Court, Sealdah to answar a charge under Section 14 of 
the Foreigners’ Act, 1946. According to the case of the prosecution, the 
petitioners were arrested on October 15, 1976 from Chatubabu Lane, Cal- 
cutta as they were Bangladesh Nationals and came over to India without 
any valid document and were remaining in India without any anthority. A 
first information report was drawn up by Sri G. P. Chakraborty, Sub- 
Inspector of police, Special Branch, Calcutta and on the basis thereof a 
case was registered by the Entally .Police Station. Under orders of the 
Officer-in-charge of the said Police Station Sri Chakraborty took up the 
investigation and submitted charge sheet through the Officer-in-Charge of 
Entally Police Station. 


2. ‘After the charge was framed against them and a witness was exa- 
mined on behalf of the prosecution, a petition was filed on behalf of the 
petitioners before the learned Magistrate praying for quashing of the pro- 
ceeding on the ground that the investigation was conducted by an Officer 
who himself was the complainant and as such the entire proceeding was 
bad in law. The learned Magistrate accepted the contention of the petiti- 
oners, relying upon a judgment of this Court, and quashed the proceeding 
by his order dated March 29, 1978. Against the said order the opposite 
party, the State of West Bengal, moved an application in revision before 
the learned Sessions Judge, 24-Parganas and by an order dated August 25, 
1978 the learned Additional Sessions Judge set aside the order and directed 
that the learned Magistrate shall proceed with the case in accordance 
with law. The petitioners in this Rule have challenged the above order 
of the learned Additional Sessions Judge. i 


3. The point tbat was successfully agitated by the petitioners 
before the learned Magistrate has again been raised in support of this 
Rule and it has been contended that the investigation by an Officer who 
himself is the complainant is violative of all principles of natural justice 
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and fair play and the Court cannot take cognizance on a charge sheet 
submitted pursuant to such investigation. Reliance has been placed on 
the judgment of this Court in the case of (1) Rasiklal Bhansali v. State of 
West Bengal, reported in 79 Calcutta Weekly Notes, Page 107. My atten- 
tion has been drawn to paragraph 15 of the said judgment wherein it has 
been held : 


“Investigation should not ordinarily be undertaken by an officer 
who is the complainant. This is not in consonance with fair play and 
is against the principles of natural justice. Where the prosecutor is 
the person entrusted with the collection of evidence, he will certainly 
proceed with a biased mind and this may prejudice the accused per- 
sons against whom charge-sheet is ultimately submitted.” 

4. Mr. Bhattacharjee the learned Advocate for the petitioners, 
submitted that in view of the above decision, the charge-sheet submitted 
in the instant case is violative of the principles of natural justice and as 
such the entire investigation and the proceeding started in Court on the 
basis thereof is a nullity. Iam, however, unable to accept this contention 
of Mr. Bhattacharjee. 


_ 5. The decision nowhere lays down an abstract proposition of law 
that when an investigation is taken up by a person who lodges the com- 
plaint the entire proceeding is bad in law or a nullity. The decision, 
inter alia, lays down that the investigation should not ordinarily be under- 
taken by the Officer who is the complainant as it may prejudice the 

„accused persons against whom charge-sheet is ultimately submitted. In 
fact, though in the case before Their Lordships the investigation was also 
taken up by the complainant, the Court held, in paragraph 17 of the 
judgment, that the cognizance taken ona charge-sheet submitted on the 
basis of an illegal investigation does not of course make the cognizance 
null and void nor can the charge-sheet submitted against the accused 
petitioner and others pursuant thereto be deemed to be without jurisdic- 
tion. Their Lordships, however, on the facts of the case presented before 
them felt that justice demanded that the proceeding should be struck 
down. In that decision Their Lordships referred to the case of (2) H.N. 
Rishbud & Anr. v. State of Delhi, reported in AIR 1955 SC Page 191 
wherein it was held that it was not possible to say that cognizance on an 
invalid police report was prohibited and, was therefore a nullity. It was 
further held that such an invalid report may still fall either under clause 
(a) or (b) of Section 190(1) and in any case cognizance so taken was only 
in the nature of an error in a proceeding antecedent to the trial and to such 
a situation Section 537 of the Code of Criminal Procedure, 1898 (corres- 
ponding provision Section 465 of the Code of Criminal Procedure, 1973) 
was attracted. 

6. In the case of (3) Bhagwan Singh v. State of Rajasthan, reported 
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in AIR 1976 SC Page 985, the Supreme Court observed that when an inve- 
stigation is taken up by the person who is the complainant himself an 
infirmity is bound to reflect on the credibility of the prosecution case and 
on the facts of that particular case held, that the evidence of the complai- 
nant was unworthy of credit but it never laid down that the entire 
investigation or the charge-sheet submitted on such investigation was a 
nullity: The principles deducible from the above cases therefore are :— 

(a) that a proceeding instituted on a charge-sheet submitted on the 
basis of an investigation conducted by an officer who himself is the 
complainant is not violative of any mandatory provisions of law nor is 
the same a nullity ; ` 

(b) thatan officer who is the complainant should not however 
ordinarily take up investigation of a case instituted upon his complaint 
as it may prejudice the accused persons against whom charge-sheet is 
ultimately submitted ; 

(c) whether prejudice has been caused or not or whether the 
credibility of the prosecution case has been affected will always bea 
question of fact and as such will depend upon the facts of the particular 
case. 

7. Inthe instant case the accused persons were arrested by the 
officer concerned for being foreigners who failed to produce any document 
in support of their entry and stay in India. Considering the nature of the 
allegation and of the proof required to substantiate the case of the prose- 
cution there was no scope for detailed investigation and therefore it cannot 
be said that the investigation by the complainant has caused or can cause 
any prejudice to the accused. 


©. 8.: I therefore, uphold the order of the learned Additional Sessions 
Judge, 24-Parganas and discharge the Rule. 
K. M. G. 


[CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Salil Kumar Datta 
Decision : December 15, 1978 
Tarit Kumar Talukdar ne ...Petitioner 
Versus 

Commissioner of Police & Another ats ...Opposite Parties, 

Constitution of India, Art, 311 cl. (2)—Calcutta Suburban Police 
(Subordinate Rank, Recruitment, conditions of service and Discipline) Rules 
1962 Sch. If Rule 9 — Whether order of proposed dismissal was vitiated by 
bias. 

*C, R. No. 7438 (w) of 1974. 
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’ 


Petitioner is a Police Officer in the Calcutta Police. On certain com- 

plaints of corruption against him, investigation was made by the vigilance 
commission regarding petitioner’s assets acquired during the course of 
his service. Petitioner received a chargesheet relating to four items of 
charges. Petitioner was asked to put in his defence under CI (2) 
of Art 311 of the Constitution of India and Rule 9 of ° Schedule 
Il of the Calcutta Suburban Police (Subordinate Rank, Recruitment 
conditions of service Discipline) Rules 1962, to the Enquiry Officer. 
Petitioner filed his statement of defence. Enquiry officer found the 
charges proved against him. Thereafter the commissioner by order 
dated November 28, 1974 ‘provisionally proposed to dismiss 
the petitioner from service and called upon the petitioner to show 
cause against the proposed punishment. Petitioner then moved a writ 
petition and obtained a Rule aud injunction. Petitioner contended 
that the entire proceeding was vitiated by bias of the commissioner 
against the petitioner and that the charges indicated ‘closed mind 
of the commissioner against the petitioner. 
' HELD: The charges by themselves do not indicate any bias 
of the commissioner against the petitioner nor do the expressions in 
the finding indicate any closed mind on part of the Disciplinary Authority. 
The bias in disciplinary proceedings must be a real possibility as to a 
reasonable mind and not merely an apprehension, suspicion or sermise based 
on no material worth consideration. In the charges against the petitioner 
there is no such indication or statement which can be construed as a 
real likelihood of bias against the petitioner by the disciplinary autho- 
rity. The Rule is discharged and all interim orders are vacated. (Para 8,9,10) 
Jitendra Nath Ghose, Pradip Kumar Ghosh and 


Jagadish Ghosh ive Ra wee Sor Petitioner 
No one ... for Opposite party 


The judgment of the Court was as follows :— 

In this Rule the petitioner, a Police Officer in Calcutta Police, 
challenges a disciplinary proceeding initiated by the Commissioner of 
Police against him as also the proposal of his dismissal as being vitiated 
by bias. : 
2. The petitioner’s case is that he joined the Calcutta Police 
organisation in 1950, and was promoted to the post of Inspector in 1967, 
He performed duties as the Officer-in-Charge of Jorabagan, Cossipore 
and Entally Police Stations with credit in difficult times and received 
several awards for meritorious service. In 1968 on certain complaints of 
corruption against him, an investigation was made by the Vigilance 
Commission. The enquiry related to the petitioner's assets acquired during 
the course of his service and was conducted for the period from August 
17, 1970 to February 22, 1973. During investigation the petitioner as also 
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his wife, also a police Officer at the material time, and his father-in-law 
appeared before the Inspector of the Vigilance Commission and made 
statements which were duly recorded. 


3. Long after the enquiry, the petitioner received a charge sheet 
dated December 11, 1973 with a statement of allegations in support of the 
charges issued by the Commissioner of Police. The charges 
related (1) to the acquisition of bank balance of Rs. 1200/- unex- 
plained and thus disproportionate to the petitioner’s known source of 
income; (2) acquisition of bank balance of Rs. 4001/- dispropor- 
tionate to the petitioner’s known source of income; (3) acqusition of 
agricultural lands. one plot in Behala and 3 plots in Murshidabad in the 
name of his wife without sanction of the appointing authority and (4) 
acceptance of cash gift of Rs. 1200/- in the name of the petitioner’s wife 
from his father-in-law without prior sanction ; charges (3) and (4) being 
in violation Rules 15(2) and 10 of the West Bengal Government Servants’ 
Conduct Rules, 1959. The petitioner was asked to put in his defence, 
under Clause (2) of Article 311 and Ru'e 9 of Schedule II of the Calcutta 
Suburban Police (Subordinate Rank, Recruitment Conditions of Service 
and Discipline) Rules, 1962, to Mr. R. Banerjee, West Bengal Higher Judi- 
cial Service, Commissioner for Departmental Enquiries, Vigilance 
‘Commission, who had been appointed the Enquirying Officer to hold the 
enquiry into the aforesaid charges. The petitioner was offered inspection 
with right to take copies of documents specified in the statement of 
allegations. 


4. The petitioner filed his statement of defence on May 31, 1974. 
In regard to charge (1) it was stated that he made savings of amount out 
of his salary and allowances. As to charge (2) it was said the amount was 
deposited by the wife by sale of her ornaments and the ornaments and the 
sale were disclosed in his annual statments of assets. As to charge (3) it 
was said that he was not aware of the purchases made by his wife who 
disclosed such acquisitions long after completion of dealings. In respect of 
charge (4) the gift from the father-in-law was in fact repayment of the 
amounts given by his wife to her father. 


5. The Enquirying Officer found on evidence adduced before him 
that in regard to charge (1) that the bank balance of Rs. 1000/- was not 
satisfactorily explained. The’ charge (2) was proved while charges (3) and 
(4) were also proved against the petitioner. On the basis of the enquiry 
report and on perusal of the evidence the Commissioner gave the petitioner 
benefit of doubt in regard to charge (1) but found charges (2), (3) and (4) 
proved against him. He accordingly by order dated November 28, 1974 
provisionally proposed to dismiss the petitioner from service and called 
upon the petitioner to show cause against the proposed punishment. 


6. The petitioner at this stage obtained this Rule on December 13, 
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1974 and obtained a stay of further proceeding which is still continuing. 
The rule, as it appears has not been opposed on behalf of the respondents 
at the time of hearing of the Rule nor any affidavit-in-opposition has been 
filed. 


7. Mr. Ghosh appearing for the petitioner contended that the entire 
proceeding was vitiated by bias of the Commissioner against the petitioner. 
He drew my attention to the wording of the charges which 
clearly indicated the closed mind of the Commissioner against the 
petitioner. He cited extracts as quoted below : 


“Whereas it has been made to appear to the undersigned that Dep- 
artmental proceedings should be drawn up against” the petitioner ; as to 
charges(1) and(2), observations as to bank balances, as “not satisfactorily 
explained” as the petitioner “failed to account for satisfactorily” —all 
indicated the closed mind of the Disciplinary Authority. Further the 
allegations in support of charges were clearly indicative of the bias as 
will be clear from the following extracts. The explanation for bank bala- 
nce in charge (2) “cannot to accepted and there is every reason to 
believe that in order to explain his ill-gotten money, the Officer has 
invented the story of sale of ornaments”. As to charge (3), the peti- 
tioner’s case that the properties were acquired by his wife without his 
knowledge “was unbelievable”. To crown all, it is submitted, that the 
statement of allegations was signed by the Commissioner, thus as his own 
Statement. All these clearly indicated his bias against the petitioner, 
which has vitiated the proceeding, as the judge has become the 
prosecutor. 

8. As to the petitioner’s contention on the charges, it does not 
appear that the same by themselves indicate any bias of the Commissioner 
against the petitioner. The charges should merely indicate, on the state- 
ment of allegetions, the lapses in the conduct of Government Servant which 
he is to explain satisfactorily. Words “not satisfactorily explained” or 
commission of offence having been “made to appear” after a preliminary 
enquiry do not by themselves indicate any closed mind on part of the 
disciplinary authority. 

9. The bias in disciplinary proceedings must be a real] possibility as 
to a reasonable mind and not merely an apprehension, suspicion 
or surmise based on no material worth consideration. The charges 
which are required to be answered by the Government Servant 
must rest on some preliminary investigation and are based on infor- 
mation obtained in course such enquiry. The facts revealed in such 
enquiry and the allegations thereon must also obviously indicate some 
conduct of the Government servant which is violative of the conduct 
rules of service or a conduct unbecoming a Government Servant for 
which he is charged. Mere indication of the offence in the charge with 
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a citation of facts and allegations thereon on which such charge is based 
accordingly will not by itself and without more indicate any bias of the 
disciplinary authority against the Government Servant. There must thus 
be a real likelihood of bias as to a reasonable man in the attending circu- 
mstances which will warrant interference by the Court in this jurisdic- 
tion. 


10. Inthe charges against the petitioner there is no such indication 
or statement which can be construed as a real likelihood of bias against 
the petitioner by the disciplinary authority. The statement of allegations 
also is not a statement by such authority himself as it is a report of the 
preliminary enquiry held against the petitioner. It is also to be noted, 
in fairness to the petitioner, that no personal animus or animosity of the 
disciplinary authority against the petitioner has been alleged or pleaded in 
this case. It may also be noted that at no stage of the disciplinary 
proceeding, the petitioner had any feeling of bias against him and no 
objection was ever taken at any stage in respect thereof though Mr. Ghosh 
contends that it is never too late to take the point, a proposition difficult to 
accept. It is accordingly not possible to hold that there was any real 
likelihood of bias in this facts of this case. 


11. Mr. Ghosh submitted that the enquiry officer was appointed 
as early as or August 10, 1973 when charges against the petitioner were 
yet to be framed. The preliminary investigation started earlier and the 
order itself indicated that the disciplinary proceeding was being drawn 
against the petitioner and a member of the West Bengal Higher Judicial 
Service was appointed as the Enquiry Officer. Such appointment also 
indicated that the proceeding was to be conducted by an experienced 
Judicial Officer unconnected with the department for ensuring fair 
trial. 

12. Mr. Ghosh also contended that the findings are unwarranted 
and wrong on facts on misappreciation of the evidence adduced by the 
petitioner which should have been accepted. This Court in this jurisdic- 
tion does not sit asa court of appeal and it is nota case of finding which 
is perverse or based on extraneous facts or non application of mind by 
the Enquiry Officer or the disciplinary authority, when there is evidence 
on record on which another enquirying officer or disciplinary authority 
might have taken a different view and no procedural defect has been 
` alleged. 


13. A long time has passed since the provisional proposal for dismissal ` 
was issued. The petitioner will be entitled to represent before the disci- 
plinary authority all the contentions he seeks to make on the basis of 
the evidence adduced during such enquiry, and fortunately for him, 
obviously before another holder of the office of the Commissioner of 
Police as the disciplinary authority. 
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14. Therule in the circumstances fails and is discharged, without 
any order as to costs. All interim orders are vacated. 
P. R. 


[CIVIL APPELLATE JURISDICTION] 
Before The Hon’ble Mr. Sankar Prasad Mitra, Chief Justice and 
Mr. Justice Salil Kumar Datta 
Decision: July 12, 1978 


National Tobacco Co, of India Ltd. wee Appellant 
Versus 
The Fifth Industrial Tribunal & Ors. ie .. Respondents” 


Industrial Disputes Act, 1947 secs—2(b), 10, 36A — Award of Tribunal 
— Appeal to Supreme Court— Modified Award — Reference by State Govern- 
ment for removal of difficulties. 


In a dispute between the company and its Workmen, State Govern- 
ment, under sec. 10 of the Industrial Disputes Act, 1947, referred to the 
Fifth Industrial Tribunal inter alia an issue as to the dearness allowance. 
Tribunal awarded the dearness allowance at the rate previously fixed by the 
government and held that there was no justification for the demand of the 
‘Workmen for revision. Against the Award Workmen appealed to the Sup- 
reme Court, Supreme Court by its judgment directed some modification of 
the order passed by the Fifth Industrial Tribunal, Disputes arose between 
the Company and the Workers’ Union as to the interpretation of the Award 
in the light of the Supreme Court’s judgment. The State Government made 
a reference under sec. 36A of the Act to the Fifth Industrial Tribunal. The 
Workmen filed objection to the Tribunal’s jurisdiction to hear the reference, 
Tribunal rejected the objection. Workmen then made a writ petition, 
obtained a Rule and interim stay but the Rule was discharged. Workmen 
then filed an appeal and contended (1) that judgment of Supreme Court 
was not an Award, State Government had no jurisdiction to refer any 
question of interpretation under sec. 36A of the Act and Tribunal had no 
jurisdiction to adjudicate, (2) that the judgment of the Supreme Court was 
the operative order, Tribunals Award having merged in the judgment of the 
Supreme Court ceased to be an Award operative under the Jaw and (3) that 
reference under sec. 36A was invalid because question relating to interpre- 
tation of Supreme Courts judgment could only be resolved by the Supreme 
Court itself. 

HELD: Appeal being a rehearing of the case the jurisdiction of the 
Supreme Court to decide the dispute becomes co-extensive with that of the 
Tribunal tv which the dispute was originally referred under sec. 10 of the 
Industrial Disputes Act, 1947. (Para 12) 

* Appeal from Original Order No. 391 of 1973 
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When the Supreme Court heard the appeal against the Award and 
modified the Award, the Supreme Court was exercising the powers of the 
Industrial Tribunal and the modified Award became an Award of the 
Tribunal within the meaning of sec. 2(b) of the Act. (Para 13) 

The State Government had the power to make a reference under sec. 
364 of the Act for removal of difficulties and the order is unchallengeable 
Appeal is dismissed. (Para 19, 20) 

Cases referred to :— 

(1) Jhagrakhan Colliaries (P) Ltd. v. G.C. Agrawal, AIR 1975 SC 171 
at 175 

(2): Krishna Rajendra Mills Workers’ Union v. Asst. Labour Commissio- 
ner & Ors., AIR 1968 Mys. 49 

(3) Messrs. Gojer Brothers v. Ratan Lal, AIR 1974 SC 1380 

(4) State of Madras v. Madurai Mills Co. Ltd. AIR 1967 SC 681 

(5) Amrit Bhogilal, AIR 1958 SC 868 


Dr. Manotosh Mookherjee and P. K. Mukherjee .. for Appellant 
Amal Dutt, (Jr. Standing Counsel) and 

P. Roy Chowdhury .. for Respoadents No. | and 2 
R. N. Banerjee .. for Respondent No. 3 


The judgment of the Court was as follows :— 


Mitra C. J.: This is an appeal from a judgment of Mr. Justice 
Debi Prosad Pal delivered on the 14th November, 1973 on an 
application under Article 226 of the Constitution. 

2. The facts briefly are that on the 21st July, 1961, the State 
Government had referred several issues including an issue as to the 
dearness allowance to the Fifth Industrial Tribunal under Section 10 
of the Industrial Disputes Act, 1947. 

3. On April 25, 1965, the Fifth Industrial Tribunal made its 
Award. By the Award the rate of dearness allowance fixed by the Govern- 
ment Notification in 1959 as per basis fixed by the Minimum Wage 
Committee and approved by the State Government and linked with 
the cost of living index was accepted by the Triburàl as fair and 
satisfactory. The Tribunal held that there was no justification for the 
demand of the workmen for revision. 

4. On June 6, 1955, the Tribunals Award was published in the 
Calcutta Gazette. The workmen appealed against the Award to the Supreme 
Court and obtained special leave under Article 136 of the Constitution. 
The Supreme Court delivered its judgment on October 18, 1968. It 
directed that the dearness allowance variation should be Re. 1/- for 
every five points with 100 as the bas2 for the year 1939 on parity with 
the Award of the Third Major Engineering Tribunal in modification of 
the order which the Fifth Industrial Tribunal had passed. 

5. There were disputes between the employees’ union and the 
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employer as to the interpretation of the Award in the light of the 
Supreme Court’s judgment. 

6. On the 27th March, 1969, the State Government made a 
reference under Section 36-A of the Industrial Disputes Act, 1947 to 
the Fifth Industrial Tribunal. Section 36-A runs thus : 

“36-A. Power to remove difficulties.— (1) If, in the opinion of 
the appropriate Government, any, difficulty or doubt arises as to 
the interpretation of any provision of an award or settlement, it may 
refer the question to such Labour. Court, Tribunal or National Tri- 
bunal as it may think fit. da levabsbeohod eget EE 

7. On the 30th April, 1970, the appellant filed its preliminary 
objection to the Tribunal’s jurisdiction to hear the reference under 
Section 36-A. The appellant’s contention was that the reference was 
incompetent because there was no operative award, for the purpose of 
interpretation under the said Section. 

8. On July 22, 1970, the Tribunal rejected the preliminary 
‘objection. The Tribunal held that it had jurisdiction to interpret the 
Award as modified by the Supreme Court. 

9. On: September 15, 1970, a writ application was made to this 
Court. A rule was issued and an interim order for stay was made. 

10. On the 14th November, 1973, Mr. Justice Devi Prosad Pal 
discharged the rule. The present appeal, as we have stated, is directed 
against His Lordship’s judgment. 

11. Mr. P. K. Mukherjee appearing for the appellant has urged the 
following points :— 

(1) Having regard to the fact that the judgment of the Supreme 
Court cannot be an award of an Industrial Tribunal, the State Govern- 
ment had no jurisdiction to refer any question of interpretation of that 
judgment under Section 36-A and as such the Tribunal had no jurisdic- 
tion to adjudicate on the basis of the said reference ; 

(2) When an appeal has been preferred under Article 136 of the 
Constitution to the Supreme Court, the judgment of the Supreme Court 
is the operative order and the Tribunal’s award, having merged in the 
judgment of the Supreme Court ceased to be an award operative under 
the law ; 

(3) The reference under Section 36-A is invalid inasmuch as any 
doubt relating to the implementation or interpretation of the Supreme 
Court’s order or judgment could only be resolved by the Supreme Court 
itself, 

12. In our view the above contentions of Mr. Mukherjee cannot be 
sustained. It is true that under section 2(b) of the Industrial Disputes 
Act, 1947 an “award”? means, inter alia, an interim or a final deter- 
mination of any industrial dispute or any question relating thereto by an 
Industrial Tribunal. The Supreme Court initially has no jurisdiction to 
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entertain or determine an industrial dispute but by granting special 
leave under Article 136 of the Constitution the Supreme Court may 
hear an appeal against an award passed by an Industrial Tribunal, 
An appeal being a rehearing of the case, the jurisdiction of the Supreme 
Court to decide the dispute in a just manner becomes co-extensive with 
that of the Tribunal to which the dispute was originally referred under 
section 10 of the Industrial Disputes Act, 1947: vide (1) Jhagrakhan 
Collieries (P) Ltd. v. G. C. Agrawal, AIR 1975 SC 171 at 175. / 

13. In the instant case when the Supreme Court heard the appeal 
against the award and modified the award, the Supreme Court was exer- 
cising the powers of the Industrial Tribunal itself aud the modified award 
became an “award” ofthe Tribunal within the meaning of section 2(b) 
of the Industrial Disputes Act, 1947. 


14. For the proposition we have laid down there is some support 
in two judgments, one of the Mysore High Court and the other of the 
the Supreme Court. In (2) Krishna Rajendra Mills Workers’ Union v. 
Assistant Labour Commissioner & others, AIR 1968 Mysore 49 it was 
contended that considering the definition of the word “award” in section 
2(b) of the Industrial Disputes Act, it would not be possible to bring 
an order passed in writ petition under the category of an award. The 
_ Mysore High Court at page 53 observed : 


“It must be conceded that the term ‘award’ as defined in this Act 
has a reference to the determination of an industrial dispute or 
of any question relating thereto by the Tribunals contemplated by the 
Act, viz., Labour Court, Industrial Tribunal or National Industrial 
Tribunal. There is no reference to the High Court for the obvious 
reason that the High Court is not one of the Tribunals constituted 
under the Act. It cannot be denied that the High Court has jurisdic- 
tion over all subordinate Tribunals either in appeal if one is provided 
for by the statute or under the writ jurisdiction as provided by the 
Constitution in Arts. 226 and 227 of the Constitution. It is obvious 
from the proceedings in the writ petitions that the parties themselves 
prayed to the Court that the award dated 15-12-1962 passed by the 
Industrial Tribunal should be quashed. There was a further prayer 
that the terms of the settlement as embodied in the Memorandum of 
Settlement filed before the Court, should be substituted in place of the 
award passed by the Industrial Tribunal. In law and in fact, the settle- 
ment arrived at by the parties was substituted by the order of this 
Court in place of the award and the only award which could result in 
an enforceable document is that embodied in the order of this 
Court. * * *” 


15. We do not say that this decision directly covers the facts of the 
case before us but there is an indication of a principle of law which, in our 
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opinion, throws light on the conclusion that we should reach in the present 
case. 

16. In (3) Messrs. Gojer Brothers v. Ratan Lal, AIR 1974 SC 1380 
a very well-known principle has been reiterated. The principle is that 
where the decree of the Trial Court is carried in appeal and the appellate 
court disposes of the appeal after a contested hearing, the decree to be 
executed is the decree of the appellate court and not of the trial court. 
The reason for this rule is that in such cases the decree of the trial court is 
merged in the decree of the appellate Court. 

17. The Supreme Court in this case has referred to its earlier judg- 
ment in (4) State of Madras v. Madurai Mills Co. Ltd., AIR 1967 SC 681. 
In that case it was held that an order of assessment dated November 28, 
1952 had not merged in the revisional order dated August 26, 1954 which 
the Deputy Commissioner of Commercial Taxes had passed ‘“‘because the 
question of exemption on the value of yarn purchased from outside the 
State of Madras was not the subject-matter of revision”. In the Madurai 
Mills’ case the Supreme Court’s attention was drawn also to (5) Amritlal 
Bhogilal’s case reported in AIR 1958 SC 868. Ramaswami J., speaking 
for the Supreme Court in Madurai Mills’ case said : 

“But the Doctrine of merger is not a doctrine of rigid and uni- 
versal application and it cannot be said that wherever there are two 
orders, one by the inferior Tribunal and the other by a superior Tri- 
bunal, passed in an appeal or revision, there is a fusion or merger of 
two orders irrespective of the subject-matter of the appellate or revi- 
sional order and the scope of the appeal or revision contemplated by 
the particular statute. In our opinion, the application of the doctrine 
depends on the nature of the appellate or revisional order in each case 
and the scope of the statutory provisions conferring the appellate or 
revisional jurisdiction.” 

18. The Supreme Court thought that this observation of Ramaswami 
J., could not justify the view in Gojer Brothers’ case that there could be 
no merger of the decree passed by the trial Court in the decree of the 
High Court. In the Amritlal Bhogilal’s case also the question of registra- 
tion of the assessee firm was not before the A ppellate Authority and there- 
fore there could be no meger of the order of the Income-tax Officer in the 
appellate order. 

19. In our case these difficulties do not exist. The .decision of the 
Tribunal on the question of dearness allowance was modified by the 
Supreme Court’s order. The operative award, therefore, in respect of the 
dearness allowance, was to be found in the Supreme Court’s order and not 
in the Tribunal’s award. In these premises, there was a merger of the 
Tribunal’s award on dearness allowance in the Supreme Court’s order 
which was an award, as already stated, within the meaning of the Indus- 
trial Disputes Act, 1947. On these facts, we have to hold that the State 
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Government had the power to make a reference under Section 36-A of the 


Industrial Disputes Act, 1947 for removal of difficulties and the order is 
unchallengeable. 


20. 
vacated. 
21. The records are to be sent back to the Tribunal forthwith. 
The Tribunal is directed to expedite the matter. 
- We make no order as to costs. 
Datta, J.: I agree, 
K. M.G. 


In the result, this appeal is dismissed. Interim orders, if any, are 


[CIVIL REVISIONAL JURISDICTION] 
Before Mr. Justice Nirmal Chandra M: ukherjee 
Decision: November 24, 1978 


Sib Sankar Dey & Anr. .. Petitioners 


Versus 
Sm. Sabitri Debi Saraff & Ors. ite ... Opposite Parties* 


Calcutta Thika Tenancy Act, 1949, sec. 3(i)(ii)—Eviction on the ground 


of own occupation and that the Structure on the land is not pucca—Burden 
of proof. i 


Petitioners are Thika tenants in respect of a plot of land with a 
structure thereon. Landlords filed an application before Thika Controller 
for eviction on the ground oftheir own occupation. Thika Controller’s 
finding was that the structure was not pucca and he ordered eviction. 
Petitioners appealed against the order before the Chief Judge who dismi- 
ssed the appeal. Petitioners then moved the High Court under Art. 227 
of the constitution challenging the decision of the Chief Judge. Petitioners 
Contended that the opposite parties sought eviction under 3(i)(ii) of 
Calcutta Thika Tenancy Act 1949, they were not entitled 10 an order for 
eviction without proving that the structure was not for residential 
purpose and was not pucca structure, they did not give any evidence as 
to the nature of the structure. Opposite parties contended that, the on- 
us was on the petitioners to prove that the structure was pucca. 

HELD: In view of the provisions in sec. 3(i)(ii) of the Calcutta 
Thika Tenancy Act 1949, it was absolutely necessary for the Thika Con- 
troller and the Appellate Authority to come to a definite finding that the 
structure was not pucca structure. It is necessary that the matter should 
be fully investigated. The orders passed by Thika Controller and Chief 
Judge are set aside. The case is sent back to the. Thika Controller for 
his decision after taking further evidence, (Para 8) 


*C. R. No. 2071 of 1976. 
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Cases referred to :— 

(1) Siddi Mahamed Shah v. Mt. Saran & Ors., AIR 1930 PC 57 

(2) Deoki Nondan vy. Murlidhar & ors., AIR 1957 SC 133 

(3) Smt. Chander Kali Bail & ors. v. Jogdish Singh Thakur & anr., 
AIR 1977 SC 2262 

(4) Joytara Dassee & ors. y. Mahamed Mabaruck & ors. 8 ILR Cal 975 

(5) Ashmatulla Sarkar & ors. v. Ram Mahamad Chowdhury, 20 CWN 
874 

(6) Hari Moni Debi v. Moti Sheikh, 16 CWN 779 

(7) Bachan Singh v. Dhian Dass & ors., AIR 1974 SC 708 

(8) Bhagat Singh & ors. v. Jaswant Singh, AIR 1966 SC 1861 

(9) Dalmia Jain Airways Ltd. y. Sukumar Mukherjee, AIR 1951 Cal. 


193 
(10) Waryam Singh & anr. v. Amarnath & anr., AIR 1954 SC 215 
Tapas Kr. Roy and Pijush Kanti Roy “as .. for petitioners 
N. K. Chakraborty and Ranjit Kr. Banerjee .. for opposite parties 


The judgment of the Court was as follows :— 

This Rule arises on an application under Article 227 of the Consti- 
tution of India and is directed against the order passed by the learned 
Chief Judge, Small Causes Court, Calcutta, dated April 28, 1976 in Thika 
Tenancy Appeal No. 3 of 1976 affirming that of the Thika Tenancy Cont- 
roller in Thika Tenancy Case No. 7 of 1973 dated December 10, 1975. 
The facts of the case may, briefly, be stated as follows :— 

2. The petitioners are two sons of late Satish Chandra Dey who 
died about 9 years back. About 30 years back Satish Chandra was 
inducted asa tenant inthe suit premises by the predessors-in-interest of 
the opposite parties. The induction was for residential purpose and 
after constructing a two storied pucca structure for residential purpose the 
petitioners started residing there along with his family. The area of the 
suit land is 14 chatakas 9 s. ft. The opposite parties became owners on 
the basis ofa purchase dated October 1, 1962. In March, 1973 the 
opposite parties filed an application before the Thika Tenancy Controller 
for eviction from the suit land. In the said application, it was admitted 
by the opposite parties that the petitioners are monthly thika tenants 
by constructing structure thereon for residential purpose. It was 
alleged that subsequently the petitioners erected construction for business 
purpose also. No statement with regard to the nature of the structures 
was made in the said application. It was alleged that the opposite 
parties are residing in a rented house and they require the suit land for the 
purpose of residence of their family members where they propose to con- 
struct a building. It was further stated that for the purpose of construc- 
tion of the proposed building the opposite parties submitted a plan to the 
Corporation of Calcutta.’ But the Corporation of Calcutta has informed 
that the same cannot be sanctioned until the structures are removed from 
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the premises. The opposite parties pleaded service of the required notice 
upon the petitioners. The petitioners filed written objection denying the 
material allegations. Though the opposite parties examined 3 witnesses 
no evidence was adduced regarding the nature of the structures, rather it 
was admitted that the petitioners had their structures on the suit land at 
the time of purchase of the opposite parties. The petitioners examined 
3 witnesses in support of their case. It was stated in evidence 
that the structures were raised in 1940. There are 4 pucca walls of 
the structure and the structure is a two storied one with tile roofs. 
-The structure was stated to be of partly concrete and partly wooden. 
The floor was stated to be of concrete. The petitioner No. 1 further 
stated that the structure is - for residential purpose. It is stated 
that the opposite parties sought eviction of the petitioners on the ground 
mentioned in section 3(1) (ii) of the Calcutta Thika Tenancy Act, 
1949. The opposite parties are not entitled to an order for eviction of 
the petitioners without proving that the structures erected were not for 
residential purpose and were not pucca structures. The opposite parties 
in their application did not state that the structures are not pucca struct- 
ures, nor they said a word about the nature of the structures in their 
evidence. On the other hand, as has already been stated the petitioners 
ledevidence regarding the nature of the structures. Inspite of that, the 
learned Thika Tenancy Controller allowed the application of the opposite 
parties holding that the opposite parties proved their case of reasonable 
requirement and that the structures in question were not pucca structures. 
The petitioners being aggrieved preferred an appeal before the learned 
Chief Judge. The learned Chief Judge dismissed the appeal. But strangely 
enough the learned Chief Judge omitted to make any finding regarding the 
nature of the structures. Hence, the present application. 

3. Mr. Tapash Kumar Roy, learned advocate appearing on behalf 
of the petitioners, contends that both the Thika Controller and the appe- 
late authority were wrong to hold that the opposite parties were entitled 
to an order for eviction. Both the authorities failed to note that it was 
incumbent on the opposite parties to prove that the structure in question 
is not pucca structure. Unless that is proved the opposite parties are not 
entitled to get an order for eviction. Mr. Roy referred to Section 3(1) 
(ii) which reads as follows :— 

“Notwithstanding anything contained in any other law for the 
time being in force or in any contract, a thika tenant shall, subject to 
the other provisions of this Act, be liable to ejectment from his hol- 
ding on one or more of the following grounds and not otherwise, 
namely :— 

(ii) except during any period limited bya registered lease under 
which a thika tenant may hold the land comprised in the holding and 
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subject to the provisions of sub-sections (2), (3) and (4), on the ground 
that the land is required by the landlord for his own occupation.” 
Mr. Ray contends that in the present case sub-section (4) is relevant. 
Sub-section (4) reads as follows :— 

“Where the thika tenant has erected or acquired a pucca structure 
for a residential purpose on the land comprised in his holding, no order 
for ejectment shall be made against him except in respect of such part, if 
any, of such land as does not appertain to the pucca structure.” 

Relying on these provisions Mr. Roy contends that in order to get an order 
for eviction on the ground of own occupation a landlord must prove that 
the structure in question is not a pucca structure. Admittedly, there are 
structure on the land. So, it was very much necessary for the authorities 
below to find clearly regarding the nature for the structures. Mr. Roy in 
this connection submits that not a word has been stated in the application 
filed by the opposite parties regarding the nature of the structures, nor any 
evidence has been adduced on behalf of the opposite parties. On the 
other hand, the petitioners have adduced evidence which very clearly 
leads to the conclusion that, the structures are pucca structures. Inspite 
of that, the learned Thika Controller has come to the finding that 
the structures are not pucca structures and the appellate authority has 
made no finding on this very vital point. 

4. Mr. Roy with much emphasis argues that the landlord in order 
to get an order for eviction of a thika tenant on the ground that he 
requires the land for his own occupation must satisfy the Thika Con- 
troller that the structures erected on the said land by the thika tenant 
are not permanent structures. If that is not proved a landlord is not 
entitled to get an order for eviction. It has been admitted by the 
landlord in paragraph 2 of the petition that the thika tenant is in 
occupation of the land by constructing structures on the said land mainly 
for residential purpose and subsequently erected by them for business 
purpose also. Though so much was admitted by the landlord, yet they 
omitted to say that the structures are not pucca structures. This 
being the position the petitioners were under no obligation to state 
that the structures existing on the land are pucca structures. 

5. Mr. Nirmal Kumar Chakraborty, learaed advocate appearing 
on behalf of the opposite parties submits that sub-section (4) of sec- 
tion 3 ofthe Calcutta Thika Tenancy Act gives a protection to the 
tenant in a proceeding for ejectment on the ground of own use and 
occupation and it is for the tenant to raise the plea that the structures in 
question on the land are pucca structures and the landlord is not entitled 
to get an order for eviction. No such plea has been taken by the 
tenant in his written objection. Some evidence was adduced at the time 
of hearing. The learned Thika Controller on the evidence on record 
found that the structures are not pucca structures. It is true that the 
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appellate authority has not come to a positive finding regarding the nature 
of the structures. But, he has affirmed the findings of the Thika Controller. 
Mr. Chakraborty contends that the petitioner cannot be allowed to raise 
a point at this stage in an application under Article 227 of the Constitution 
which was never taken in the Tribunals below. In support of his con- 
tention, Mr. Chakraborty first refers to a decision reported in (1) AIR 
1930 PC 57, Siddi Mahomed Shah v. Mt. Saran and others. It has been laid 
down by the Judicial Committee that ‘where a claim has been never made 
in the defence presented no amount of evidence can be looked into upon 
a plea which was never put forward”. He also seeks reliance from a 
decision reported in (2) AIR 1957 8C 133, Deoki Nandan v. Murlidhar and 
others,. The next case referred to by Mr. Chakraborty has been reported 
in AIR 1977 SC 2262 (3) Smt. Chander Kali Bail and others v. Jagdish 
Singh Thakur and another. In this case, their Lordships relied on the 
same proposition of law laid down in AIR 1930 PC 57. On the same 
point, Mr. Chakraborty refers to8 Indian Law Reports Calcutta 975 (4) 
Joytara Dassee and others v. Mahomed Mobaruck and others. Mr. Chakr- 
aborty next relies on a decision reported in (5) 20 CWN 874, Ashmatulla 
Sarkar and others v. Ran Mahmud Chowdhury. In this case, it has been 
held that “the agriculturist whose house is protected from attachment by 
sec. 60(c) of the Code of Civil Procedure is one belonging to the class of 
common agriculturists that are known in Bengal, whose main source of 
livelihood is by cultivation, i.e., the raiyat who tills the field. The plea 
that he is an agriculturist within the meaning of the section has got to 
be set up and proved by the judgment-debtor”. Relying on this decision 
Mr. Chakraborty contends that in this case also in order to get protection 
from eviction on the ground that the structures existing on the land are 
pucca structures, the onus is entirely upon the petitioner to prove the same 
and the opposite parties were under no obligation to prove that the struc- 
tures are not pucca structures. The parties are never required to prove a 
negative fact. In this connection, Mr. Chakraborty also seeks reliance from 
a decision reported in 16 CWN 779 (6) Hari Moni Debi v. Moti Sheikh,. 
It has been held in this case that ‘ina suit by a purchaser of a tenure 
or holding at a rent sale to annul an alleged incumbrance the onus is in 
the first place on the plaintiff to show that the interest sought to be annu- 
lled is an “‘incumbrance”, but when once that is established the onus 
shifts on to the incumbrancer to prove that his incumbrance is saved 
through being a “protected interest”. Relying on this decision Mr. Chak- 
raborty submits that in this case also the landlord is entitled to get an 
order for eviction on the ground of own use and occupation if other con- 
ditions are satisfied. If it is the tenant’s case that the landlord is not 
‘entitled to get an order for eviction as the structures on the land are pucea 
structures it is for the tenants to raise the plea. The next case relied on 
by Mr. Chakraborty has been reported in (7) AIR 1974 SC 708, Bachan 
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Singh v. Dhian Dass and others,. In this case, it has been held that “the 
question whether the suit properties were not family properties should not 
be allowed to be raised for the first time in second appealas a decision 
on that point involves determination of question of fact”. Mr. Chakraborty 
also relies on a Supreme Court decision reported in (8) AIR, 1966 SC 1861 
Bhagat Singh and others y. Jaswant Singh. In this case also their Lord- 
ships laid down the same proposition as propounded in AIR 1930 PC 57: 

6. As against all these decisions Mr. Roy, however, contends that 
these decisions are not applicable to the facts of the present case. In the 
present case section 3 read as a whole very clearly lays down that 
a landlord can get an order for eviction if certain conditions are 
fulfilled. Those conditions are laid down in Section 3(1), (ii) and 
(iii). In the present case we are concerned with sec. 3(1) (ii) as the 
landlord is seeking eviction on the ground that he requires the land for 
his own use and occupation. Sec, 3(1) (ii) provides that a tenant is liable to 
ejectment from his holding if the landlord requires the land for his own 
occupation except during any period limited by a registered lease under 
which a thika tenant may hold the land comprised in the holding and 
subject to the provisions of sub-sec. (2). (3) and (4). Sub-section (4) 
Provides that where a thika tenant has erected or acquired a pucca structure 
for a residential purpose on the land comprised in his holding, no order 
for ejectment shall be made against him except in respect of such part, if 
any, as such land does not appertain to the pucca structure. Mr. Roy 
submits that a landlord is not entitled to get an order or eviction until he - 
proves that the structures in question are not pucca structures. As has 
already been pointed out nothing has been said in the application by the 
landlord regarding the nature of the structures and that being so, the 
tenants were under no obligation to say anything regarding the nature of 
the structures and in such circumstances, the decisions referred to above 
by Mr. Chakraborty have no application in the present case. Mr. Roy 
further submits that in this case, the tenants have adduced sufficient evid- 
ence to show that the structures in question are pucca structures and the 
finding of the Thika Controller regarding the nature of the structure is 
not correct. 

7. - Mr. Chakraborty in the next place contends that even assuming 
that the finding arrived at by the Thika Controller is not correct and that 
the appellate authority has not made any finding regarding the nature of 
the structures, even then the petitioners cannot get any remedy in an 
application under Article 227 of the Constitution of India as the scope 
of the said Article is very much limited. In support of his contention 
Mr. Charaborty first refers to a decision reported in (9) AIR 1951 Cal- 
cutta 193 Dalmia Jain Airway Limited v. Sukumar Mukherjee. In this case, 
it has been held that “though under Article 227 of the Constitution, the Hi- 
gh Court has a right to interfere with decisions of Courts and Tribunals 
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under its power of superintendence, that right must be exercised most 
sparingly and only in appropriate case. In general words, the High Court's 
power of superintendence is a power to keep subordinate courts within the 
bounds of their authority, to see that they do what their duty requires and 
that they do it in a lagal manner. It is not a power given to correct errors, 
otherwise it would be tantamount to a right to entertain appeals on law and 
facts. The right should be exercised only in cases where the courts have 
clearly done something which they were not entitled todo”. The same 
proposition of Jaw has been laid downin a case reported in (10). AIR 
1954 SC 215, Waryam Singh and another v. Amarnath and another. 

8. Considering the facts and circumstances of the case, I am of 
opinion that in this case it was absolutely necessary for the Thika Con- 
troller and the appellate authority to come toa definite finding that the 
structures in question are not pucca structures. The evidence on record 
cannot lead to a firm conclusion that the structures are pucca structures. 
That being so, it is necessary that the matter should be fully investigated. 
For that purpose both the parties should be allowed opportunities to 
adduce further evidence. The landlord may be allowed to make a prayer 
for appointment of a Commissioner for local inspection 

9. In the result, the application succeeds and the Rule is made abso- 
lute. The orders passed by the Thika Controller and the appellate 
authority are set aside. The case is sent back to the learned Thika Con- 
troller who is directed to decide the question afresh on the evidence 
already on record and also on any new evidence that may be adduced 
by the parties. He will also give the landlord an opportunity to make a 
prayer for appointment of a Commissioner for local inspection. There 
will be, however, no order for costs in this Rule. Let the records go 
down early. 


K. M.G. 


{ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Manas Nath Ray 
Decision: January 15, 1979 
Ram Sankar Banerjee & Ors. ae ... Petitioners 
Versus 
Regional Transport Authority & Ors. .. Respondents* 
Motor Vehicles Act 1939, secs 44 and 60—Constitution and powers 
of Transport Authorities—Motor Vehicles Rules 1940, Rules 52 and 54— 
Whether Secretary, R. T. A. can exercise authority. 
*C. R. No. 7902 (w) of 1974. 
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The two petitioners, who were residents of Chinsura, were holders of 
a permanent stage carriage permit in respect of a stage carriage in Route 
No. 2 (Serampore to Bande!) which had been issued by the R.T.A. 
They, were given special permit to ply in Seakhala route for short periods. 
During such period both the petitioners happened to be away from 
Chinsura, leaving the vehicle in charge of their driver and the conductor 
who wrongfully plied the vehicle on hire fora marriage party, met with 
an accident which caused the death of a passenger. Secretary of the 
R. T. A. issued a notice to the petitioners to show cause as to why the 
permit should not be cancelled. Petitioners contended that the initiation 
of the proceeding by the secretary was void and without jurisdiction 
because there was no delegation of power to the secretary nor was he 
authorised to take such steps by a specific resolution of the R. T. A. 
R. T. A. considered the objection of the petitioners and cancelled the 
permit. Petitioners moved the court and obtained a Rule, 

HELD: Transport Authorities under the Motor Vehicles Act 1939 
are created under sec. 44 of the Act. Constitution of the Transport 
Authorities is to be madein terms of sec. 44 of the Act. Section 60 
deals with the cancellation and suspension of Permits. Rule 52 of the 
Motor Vehicles Rules 1940 lays down that the State Government shall 
appoint an officer in the service of the State Government to be the secretary 
of the Transport Authority. The conduct of the business of the Transport 
Authorities are regulated by Rule 54 of the Rules {Para 5) 

Respondent has not produced any record showing the delegation of 
powers to the secretary of R. T. A. and more particularly for taking such 
disciplinary action as in the instant case {Para 6) 

The act as impeached in this case should have been initiated by R.T.A 
alone or by the secretary if he was duly authorised. When such delegation 
by any document or by any resolution is not available, the action sought 


to be initiated by the secretary is without jurisdiction. (Para 7} 

Even if the original order merged in the subsequent order on representa- 
tion, orders are quashed and the Rule is made absolute. {Para 8, 9) 
K. K. Maitra, $. C. Basu, A. N. Basu and 5. Pal sok for Petitioners 
M. K. Basu .. Jor Respondents 


The judgment of the Court was as follows :— 

The short, but important and interesting point involved in this case 
is, whether the Secretary, Regional Transport Authority, without any 
delegation of appropriate resolution, can discharge the function of 
such authority. 

2. Admittedly, the petitioners were holders of a permanent stage 
carriage permit bearing No. Pst. P. 738 in respect of stage carriage No. 
WGA 2504, in Route No. 2 (Serampore to Bandel), which was issue by the 
Regional Transport Authority, Chinsurah, Hoogly. This route, for con- 
venience sake would hereinafter be referred to as the said route. It also 
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appears from the statements in the petition that both the petitioners are 
residants of Chinsurah and petitioner no. 2 Ram Raghab Banerjee, used to 
remain away from such place on account of his service. The petitioner 
no. 1 Ram Sankar Banerjee of course, appears to have been staying at 
Chinsurah. 

3. There was a closer of Howrah-Amta Light Railway and as a result 
thereof, the inhabitants of Seakhala and the surrounding areas were suffer- 
ing much and to obviate such difficulties, the Regional Transport Autho- 
rity, Chinsurah, respondent no. 1, directed that two out of the total 
number of buses, plying on the said route would ply under temporary 
permits to be granted in rotation between Serampore and Seakhala. The 
petitioners’ turn for such plying the said stage carriage fell within the 
period from 15th May 1973 to 21st May 1973. It has been stated that.on 
16th May 1973, that is during the period of such temporary plying, Ram 
Sankar Banerjee, petitioner no. 1, who was in charge of the vehicle and was 
looking after and Supervising the same, had to leave Chinsurah and he was 
detained upto 22nd May 1973. During the said period, the petitioners 
have stdted that the concerned vehicle remained in charge of their drivers 
and conductores, as on duty. It further appears from the statement in 
the petition that during the absence of the petitioners in the manner as 
indicated above and within the course of such temporary plying, the 
concerned vehicle plyed on hire for a Marriage party and met with an 
aecident. Such accident caused the death of a person travelling in such 
vehicle. It is the categorical assertion of the petitioners that they never 
got the concerned vehicle hired out to the marriage party and either of the 
petitioners were responsible for the incident that had happened. It is their 
case that if any one was responsible, they would either be the conductor 
or the driver under whose care the concernd vehicle was, during the 
absence of the petitioners. In short, the petitioners have sought to get 
themselves out of the liability, which I think they cannot. As owners, 
they are really bound and responsible for acts of their agents and as such, 
the defence as taken in the manner as indicated above, would be of no, 
avail. The petitioners have also mentioned that for such action a Crimi- 
nal case under section 279/3204/337 of the Indian Penal Code has been 
initiated against the conductor and the proceeding is still pending. In the 
meantime, it further appears that the Secretary of the Regional Transport 
Authority concerned, being respondent no. 2, issued a notice to show 
cause to the petitioners as to why their permit in respect of the said route 
and the vehicle as mentioned above, should not be cancelled. This notice, 
the petitioners have stated, was not served on either of them because of 
their temporary absence. In any event, they have mentioned that from a 
subsequent happening in Annexure A to this petition, which is dated 18th 
June 1973 aid whereby the said Secretary, respondent no. 2, informed them 
that the Regional Transport Authority, Hooghly would consider the case 
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on the next meeting, they came to know about the initiation of the 
Proceeding. Stich initiation, has been claimed in this proceeding, to be 
void and without jurisdiction or authority, because it has been contended 
that there was, neither any delegation of such power to the Secretary concer- 
ned nor was he authorised to take such steps by a specific resolution of the 
Regional Transport Authority cocerned. : 

4. The case of the petitioners on the proceeding as initiated appears 
to have been considered by the Regional Transport Authority on 26th 
December 1973, although they were initially informed that such considera- 
tion would be on 26th June 1973. Be that as it may, by the resolution 
in Annexure B, being Resolution No. 3 dated 26th December 1973, the 
Regional Transport Authority concerned, cancelled the petitioners’ 
permit for allowing the concerned vehicle to ply on an unauthorised route 
without taking any permit or permits. From such determination, a 
Tepresentation which the petitioners have contended to be an application 
for review was filed. The fact, whether the Regional Transport Autho- 
rities have such power of review was doubted, but Mr. Maitra appearing 
in support of the Rule has submitted that even if they have no power of 
review, yet when they have accepted the same and considered the same in 
a manner as in Annexure D and more particularly by resolution no. 8 of 
24th September 1974, the same would be within the jurisdiction of this 
Court for its scrutiny. A reference to the concerned resolution of 24th 
September 1974, would show that was appropriately submitted by Mr. Bose 
to bean improper resolution, because no reason has been given. Mr. 
Maitra of course contended that when the very basis of the initiation of 
the proceeding by the Secretary, of the concerned Regional Transport 
Authority, respondent no. 2, has been doubted or disputed, a determination 
so far as such rights are concerned, should be made, even if this Court 
comes to the conclusion that the resolution in Annexure D, as agreed to 
by Mr. Bose, was not a proper resolution. 

5. The Transport authorities under the Motor Vehicles Act. 1939, 
(hereinafter referred to as the said Act), are created under section 44, 
Such authorities are required to be created by notification in Official 
Gazette and they may be State Transport or a Regional Transport Autho- 
rities. The constitution of such authorities have also been mentioned in 
the said Act. As mentioned above, the constitution of either the State 
Transport Authority or the Regional Transport Authority, is to be made 
in terms of section 44 of the said Act. Section 60 of the Act deals with 
the cancellation and suspension of permits. The said section specifically 
Jays down that the Transport Authority may order cancellation or suspen- 
sion of a permit for such period as it thinks fit. On construction of section 
60, Mr. Maitra contended that when the Transport Authority which gran- 
ted the permit has the power to cancel or suspend such permit as granted 
so such authority would have the jurisdiction, subject to further delegation 


+ 
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to initiate disciplinary proceedings, as in this case. In short, on construc- 
tion of section 60 Mr. Maitra contended that the Secretary of the Regio- 
nal Transpoart Authority concerned, without the necessary delegation 
authorising him to take such steps or authorising him to initiate even 
the disciplinary proceeding as was done in the present case could not have 
taken the steps in this case. For the purpose of authority and power of 
the Secretary of the Regional Transport Authority, first we have got to 
refer to Rule 52 of the Motor Vehicles Rules 1940 as amended. The said 
Rule lays down that the State Government shall appoint an officer in the 
service of the State Government to be the Secretary of the Authority. 
Here the authority would mean the State Transport Authority. The conduct 
of the business of the Transport Authorities are also regulated by Rule 
54 of the Rules as referred to hereinbefore and the Rules relevant for 
our purpose would be sub-rules (b), (c) and (d) under Rule 54. This 
Rule 54 as submitted by Mr. Maitra does not include cancellation. 


6. Although this Rule was made ready as regards service on 20th 
of September 1975 and Mr. Malay Kumar Bose has appeared for the 
respondents, he has not filed any opposition for and on behalf of bis 
client. He has also not produced any record showing the delegation of 
powers to the Secretary of the Regional Transport Authority concerned 
and more particularly for taking such disciplinary action as in the instant 
case. He, of course, argued that even if the necessary resolution was bad, 
for the reasons as argued by Mr. Maitra, this Court should not took 
into such initial determination and consider the authority of the same, in 
view ofthe subsequent and final determination as in Annexure D and 
more particularly by resolution No. 8 dated 24th September 1974, which 
again, he has conceded to be an improper determination. He further 
argued that in fact the Secretary has not cancelled the permit and the 
cancellation was done by the Regiona) Transport Authority concerned, 
by due and proper exercise of his power. It was contended by him that 
the Secretary concerned, respondent no. 2, had only issued the show cause 
notice which was an administrative act and for which he was authorised. 

7. After hearing the learned Advocates and considering the relevant 
provisions of the said Act and the Rules as framed thereunder. I find that 
the act as impeached in this case, could have been initiated by the 
Regional Transport Authority alone or by the Secretary concerned, if 
he was duly authorised. When such delegation, by any document or by 
any resolution, is not available, the action as sought to be initiated by the 
Secretary concerned, appears to me to be without jurisdiction. 


8. Thus, Iam of the view that the action as initiated was thorou- 
ghly without jurisdiction and as such, even if the original order has merged 
in a subsequent order on representation, this Court would be justified in 
passing and making the order as proposed hereinafter. 
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9. The Rule is thus made absolute. There will be no order for 
costs. Let appropriate writs be issued quashing orders in Annexure B & D. 
The respondents, of course, would have the liberty, if they are so advised, 
to have the proceeding duly and properly initiated and also to have the 
same determined in accordance with law. 

N. C. S. 


[CIVIL REVISIONAL JURISDICTION] 
Before Mr. Justice Anil Kumar Sen and Mr. Justice 
Bhabes Chandra Chakraborti 
Decision: February 16, 1979 
A. S. Mallick & Ors. hs oc ... Petitioners 
Versus 

Board of Trustees for the Port of Calcutta & Ors. .. Opposite parties* 

Code of Civil Procedure, Order 21 Rule 2—Execution of decree— 
Certification of full satisfaction by decree holder, court’s order of part 
satisfaction — Which prevails— Merger of interest of decree holder and of 
judgment debtor—Is execution maintainable —Code of Civil Procedure, sec. 
47— Objection to execution - Partnership Act, sec. 69 ~- Objection by unre- 
gistered firm. if maintainable. - 

Trustees of the Port, the lessors filed a suit against Engineers Syn- 
dicate, the lessees for recovery of possession and arrears of rent and 
obtained a decree. Engineers Syndicate transferred its right, title and 
interest to Goswamis who agreed to pay all dues then outstanding to the 
Trustees of the Port. The Trustees put the decree into execution and 
upon payment by Goswamis of the decretal arrears, filed an application in 
the execution proceeding stating that the judgment debtor had paid all the 
dues under the decree. The execution court disposed of the execution 
case on part satisfaction. After three years, Trustees filed a fresh execu- 
tion case for recovery of possession against the original judgment debtor. 
Goswamis filed an application for substituting themselves in place of 
decree holders as applicants in the said execution case on the ground, that 
they were assignees from the decree holders. Trustees gave consent to 
such substitution and the Engineers syndicate did not object. The exe- 
cuting court allowed the application of Goswamis and permitted them to 
proceed with the execution in place of the decree holders. Then two sets 
of objection under section 47 of the Code of Civil Procedure were filed 
by the petitioners in two revisional applications, one by a firm and another 
by Md. Safi both claiming to be subtenants in respect of two portions 
‘of the suit land. Their objections were heard on evidence and were dismi- 
ssed. The objectors moved the revisional applications and obtained 

*Civil Revision cases nos. 2493 — 2494 of 1978. 
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Rules. Petitioners’ contention is (1) that Trustees having certified full 
satisfaction of the decree there can be no further execution and (2) that 
the interest of the decree holder as also of the judgment debtor having 
devolved on one and the same person viz. Goswamis, the decree 
has been extinguished. Goswamis contended (1) that the executing court 
having recorded part satisfaction in its order, it was not Open to the 
objectors to claim that there had been full satisfaction of the decree, (2) 
that there had been no merger of the two interests of the decree holders 
and the judgment debtor and (3) that the first objector was an unregiste- 
red firm was hit by sec. 69 of the Partnership Act and its objection was 
not maintainable. 

HELD: The certification of full satisfaction by decree holder 
cannot prevail, cannot override the courts’ order of part satisfaction which 
is Linding on the parties. (Para 10) 

When Goswamis have acquired the interest of the decree holder and of 
the judgment debtor so far as the decree for recovery of possession is con- 
cerned the decree must be held to be extinguished. (Para 11, 14) 

When the objection was preferred by the firm ata_time when they 
were not registered, the objection must be held to be not maintainable. 
Relevant Rule is discharged. (Para 15) 

As regards the second objector, Md. Safi, it is declared that as the 
decree for possession stands extinguished there can be no further execution 
thereof. The execution case is dismissed and the Rule is made absolute. 


(Para 16) 
Cases referred to :— 


(1) Tarak Nath Sarkar y. Natabar Mondal, 21 CLI 632 

(2) Digambari Debi v. Iswar Chandra Sen, 9 Suther WR a0 

(3) Rustomji y. Pursottamdas, 25 Bom. 606 

(4) Ahmed v. Kachu Minni, AIR 1956 Tra. Cochin 171 

(5) Chapala Debi v. Rakhal Chandra, AIR 1964 Pat. 363 

(6) Namdeo-v. Bejoy Kumar. AIR 1963 Bom. 244 

(1) Dulhin Lachchawanbati Kumari v. Bodh Nath Tewari, LR 48 IA 


485 . 
(8) Jyotish Thakur y. Tara Kanta Jha, AIR 1963 SC 605 
Saktinath Mukherjee and Bhaskar Ghose de ..for petitioners 
D. K. Chowdhury .. for opposite party no. 1 
B. C. Datta and S. N. Tagore ... for opposite party no. 2 


The judgment of the Court was as s follows : — 


Sen, J. : These are the two revisional applications arising out of one 
and the same execution case being Title Execution Case No. 1 of 1978 of 
the 6th Court of the learned Subordinate Judge at Alipore which have been 
heard on contest analogously.The petitioners are the objectors whose objec- 
tions under section 47 of the Code of Civil Procedure had been dismissed. 
To appreciate the real issue involved in the dispute between the Parties jt 
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would be necessary to refer to certain facts which may shortly be set out 
as follows. 


` 2. Engineers Syndicate (India) Private Limited took lease of a plot 
of land situated on the northern side of Taratala Road, P. S. Garden 
Reach, District— 24 Parganas (hereinafter referred to as the suit land) from 
the admitted owners thereof, namely, the Commissioners for. the Port of 
Calcutta (since re-designated as Board of Trustees for the Port of Calcutta). 
Engineers Syndicate defaulted in payment of rent and the Trustees for the Po- 
rt of Calcutta instituted Title Suit No. 35 of 1970 claiming recovery of pos- 
session by evicting the lessee and for arrears of rent. That suit was decreed 
on July 6, 1972. On October 11, 1972, Engineers Syndicate by a registered 
Deed of Sale transferred their right, title and interest in the suit land 
together with all immovable structures, godowns, sheds, offices, telephones 
etc., in favour of Messrs. Nabendu Goswmi and Nikhilendu Goswami, 
a proprietory firm of Nirmalendu Goswami (hereinafter referred to as the 
Goswamis) for valuable consideration therein specified. The Deed of Sale 
provided that the purchaser shall make arrangement with the Trustees for 
the Port of Calcutta either as monthly tenant or as a lessee directly under 
them and the purchaser also agreed to pay all dues then outstanding to | 
the Trustees for the Port of Calcuutta. 


3. Sometime in the year 1973 the Trustees for the Port of Calcutta 
put the aforesaid decree into execution in Title Ex. Case No. 11 of 1973. 
The Goswamis, that is. the purchasers from the judgment debtor Engineers 
Syndicate paid the decreetal arrears whereupon the Trustees for the Port of 
Calcutta filed an application on August 2, 1974, in the execution proceed- 
ing stating that the judgment debtor has paid all the dues under the decree 
and there is no necessity of proceeding with the execuiton case which 
should be dismissed on full Satisfaction. Since the said application did 
not disclose the fact as to whether the decree for Possession also had been 
satisfied in any manner or not, the executing court called upon the Trustees 
for the Port of Calcutta “to let the court know whether it wants to pro- 
ceed for recovery of possession.” The Trustees for the Port of Calcutta took 
no further steps and did not answer the queries of the executing court. 
The executing court by an order dated December 17, 1974, disposed of the 
said Title Execution Case No. 11 of 1973 on part satisfaction. 


4. The Goswamis thereafter obtained a lease for 30 years with effect 
from August 12, 1975, of the suit land from the Trustees for the Port of 
Calcutta in terms of a registered Deed of Lease dated March 11, 1978. 
Just preceding the execution of such a lease the Trustees for the Port of 
Calcutta filed a fresh execution case being Title Execution Case No. 1 of 
1978 for recovery of possession in execution of the very same decree as 
against the original judgment debtor, namely, Engineers Syndicate, The 
said execution case was filed on January 3, 1978, and the Goswamis filed 


1979(1)CLJ] 4A. S. Mallick v. Board of Trustees for the Port of Cal. 251 


an application for substituting themselves in place of the decree holders 
as applicants in the said execution case on the ground that they are the 
assignees from the decree holders. The original decree holders, namely, 
the Trustees for the Port of Calcutta gave their consent to such substitu- 
tion and the original judgment debtor, namely, Engineers Syndicate did 
not object to the said prayer being allowed. The executing court there- 
upon by an order dated April 10, 1978, allowed the application filed by 
the Goswamis and directed that the said Goswamis as the assignees of the 
decree are permitted to proceed with the execution case in place of the 
decree holders. The execution petitioner was amended accordingly. 

5. At that stage two sets of objections under section 47 of the Civil 
Procedure Code were filed by the petitioners in two revisional applications 
now before us. In one, the objectors were A. S. Mallik and N. R. 
Banerji carrying on business in a part of the suit land. They claimed to be 
subtenants in respect of a part of the suit land in their occupation under 
Engineers Syndicate. In the other one Md. Safi was the objector who too 
claimed to be carrying on business in a part of the suit land asa subtenant 
under the principal judgment debtors, namely, Engineers Syndicate. Both 
the objectors raised substantially the same objection, namely, that the 
decree holder and the judgment debtor both having transferred their right, 
title and interest in favour of the Goswamis and original decree holders, 
namely, the Trustees for the Port of Calcutta having filed an application 
in the earlier execution informing the court of full satisfaction the decree 
is no longer executable. They also claimed that there being no specific 
assignment of the decree by the Trustees for the Port of Calcutta in favour 
of the Goswamis, the Goswamis cannot proceed with the execution case. 
It was also claimed on their behalf that the decree under execution being 
a fraudulent and collusive one—the whole object being to evict the sub- 
tenants from the portions occupied by them—the execution case is liable 
to be dismissed. . 

6. Both the Trustees for the Port of Calcutta and the Gos- 
wamis filed their rejoinders to the said objections. So far as the 
Trustees for the Port of Calcutta are concerned they claimed that 
they are no longer necessary parties since they have transferred their 
right, title and interest under the decree in favour of the Goswamis. 
The Goswamis on the other hand, took the stand that the execution is 
still maintainable in law, the objectors as sublessees being bound by 
the decrees. They further challeged the locus standi of the objectors 
to file such objection under section 47 of the Code of Civil Procedure 
when they were not parties to the suit. They also claimed that- 
whatever right, title and interest the objectors had the same stood 
extinguished by the decree and when they took lease of the suit land 
from the Trustees. They did not take settlement of the said land sub- 
ject to the alleged subtenancy of the objectors. Accordingly, the 
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Goswamis claimed that the objections under section 47 of the Civil 
Procedure Code being without any substance the same should be 
dismissed. ; 

7. These objections were heard on evidence and were dismissed by 
two independent orders passed on the same date, namely, June 16,1978. 
The learned judge held that when on the order recorded by the exe- 
cuting court the earlier execution case stood disposed of on part satis- 
faction and when the decree holders namely, the Trustees for the Port 
of Calcutta had setiled the suit Premises in favour of the Goswamis, 
the Goswamis are entitled to Proceed with the execution in view of the 
provisions of section 146 read with Order 21 Rule 16 of the Civil Procedure 
Code. The learned judge further held that the application for substitution 
in place of _the decree holders at the instance of the Goswamis having 
been allowed the right of the Goswamis to proceed with the execution 
can no longer be challenged since that issue was finally decided by the 
order allowing the substitution which would operate as res judicata 
between the parties. The learned judge overruled the objection that 
the decree is vitiated by fraud and collusion on a finding that no 
such fraud or collusion could be proved by the objectors. So far 
as the objectors A.S. Mallik and N. R. Banerji are concerned, the 
learned judge further found that since they were carrying on a partner- 
ship business which was not a registered one, such a firm has no locus 
standi to enforce their alleged right by maintaining an objection under 
section 47 of the Civil Procedure Code. The objections were accord- 
ingly overruled and feeling aggrieved the objectors moved the above 
revisional applications and obtained Rules thereon from this Court on 
August 21, 1978. 3 

8. Mr. Mukherji appearing in support of these two Rules has 
raised two points. In the first place, it has been contended by Mr. 
Mukherji that the original decree holders, namely, the Trustees for 
the Port of Calcutta in their application dated August 2, 1974, having 
certified full satisfaction of the decree there can be no further execution. 
According to Mr. Mukherji, the order of the executing court recording 
part satisfaction on such an application is wholly inconsequential since 
under Order 21 Rule 2 (3) of the Civil Procedure Code the satisfaction 
of the entire decree having been certified the same should prevail irres. 
pective of whether such satisfaction had been recorded or not. The 
second point raised by Mr. Mukherji is that on the admitted facts the 
interest of the decree holders as also that of the judgment debtors having 
devolved on one and the same person namely, the Goswamis the decree 
must be held to have become extinguished because the opposite character 
of debtor and creditor having united in the same person there is an 
extinction of the liability. It should however, be noted that the second 
point thus raised by Mr. Mukherji had not been argued in that way 


L979\1)CLJ] Æ. S. Mallick v. Board of Trustees for the Port of Cal. 253 


before the executing court but the point being covered by the objection 
and having been argued asa principle of law on the admitted facts we 
have allowed Mr. Mukherji to raise the same before us. 

9%. Though the Trnstees for the Port of Calcutta had entered 
appearance they are not contesting these Rules. Obviously they stand by 
their pleading, namely, that they having settled the suit land in favour 
of the Goswamis are no longer interested in the present execution. These 
Rules, however, have been contested by the Goswamis. Mr. Dutt 
appearing on their behalf has contested both the points raised by Mr. 
Mukherji, According to Mr. Dutt the executing court having recorded 
part satisfaction in jts order dated December 17, 1974, it is no 
longer open to the objectors to claim that there had been full satisfaction 
of the decree. According to Mr. Dutt, the parties are not entitled to 
go behind the record and claim that there had been full satisfaction so 
that the decree is no longer executable. So faras the other objection 
raised by Mr. Mukherji is concerned, according to Mr. Dutt the 
doctrine of merger can have application only in the event that there was the 
necessary intention to. merge and no such intention having been 
established in the present case it cannot be said that there was a complete 
merger of the two interests, namely,’ that of the decree holder and 
the judgment debtor resulting in extinction of the decree. 

19. We have carefully considered the rival contentions put forward 
before us. To support the first point raised, Mr. Mukherji relies on the 
provision of Order 21 Rule 2 of the Civil Procedue Code which is set out 
hereunder : 

2. (1) Where any money payable undera decree of any kind is 
paid out of Court, or the decree is otherwise adjusted in whole or in 
part to the satisfaction of the decree-holder, the decree-holder shall 
certify such payment or adjustment to the Court whose duty it is to 
execute the decree, and the Court shall record the same accordingly. 

(2) The judgment-debtor also may inform the Court of such 
payment or adjustment, and apply to the Court to issue a notice to the ` 
decree-holder to show cause, on a day to be fixed by the Court, why 
such payment or adjustment should not be recorded as certified; and 
if, after service of such notice, the decree-holder fails to show cause why 
the payment or adjustment should not be recorded as certified, the 
Court shall record the same accordingly. 

(3) A payment or adjustment, which has not been certified or 
recorded as aforesaid, shall not be recognised by any Court executing 
the decree. 

Particular reliance is placed on the terms of sub-Rule (3) as aforesaid, and 
an earlier Bench decision of this Court in the case of (1) Tarak Nath 
Sarkar v, Natabar Mondal, 21 CLI 632. No doubt sub-rule (3) provides 
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that a payment or adjustment which has not been certified or recorded shall 
not be recognised by any court executing the decree which necessarily 
implies that any such payment or adjustment which has either been certi- 
fied or recorded shall be so recoginsed, yet we are unable to go to such an 
extent as to hold that even where an adjustment had been recorded 
by an order of the court adjudging the extent or nature of the 
adjustment we can override the said record and go by the certification 
itself.In the case relied on by Mr. Mukherji the record itself was not avail- 
able and it was found asa fact that full satisfaction of the decree was certified 
by the decree holder in an application made by him. In that context, it 
was laid down by Sir Ashutosh Mookherji that the decree holder having 
certified the adjustment the court should recognise such adjustment even if 
recording thereof is not available to the court. That was nota case like 
the present one where the decree holder in substance certified part satis- 
faction though prayed for dismissal of the execution on full satisfaction 
and the court having made the necessary adjudication had recorded merely 
a part satisfaction of the decree. In acase of this nature, in our view, 
the certification itself cannot prevail and the same cannot override the 
court’s order which is binding on the parties. In this view, we must 
overrule the first point raised by Mr. Mukherji. 
t1. The second point raised by Mr. Mukherji raises an important 
question of law. On the facts set out hereinbefore it is well established 
that the Goswamis acquired right, title and interest of the judgment-debtors 
namely, Engineers Syndicate in the suit land together with the liablities by 
Purchase. After such purchase they paid off the arrears of rent decreed 
in favour of the Trustees and they in their turn took settlement of the 
suit land from, the ‘Trustees and stepped into the shoes of the decree 
holder. According to Mr. Mukherji both the interests, that is the inte- 
rest of the decree holder and the judgment debtor having vested in the 
same person, ` namely, the Goswamis the decree must be held to have 
been ‘extinguished. According to Mr. Mukherji if a decree for delivery 
of possession is yet to be executed it has to be executed by the Goswamis 
against themselves which is inconceivable, On the authorities cited, in 
our view, the objection raised by Mr. Mukherji has great substance. 
Even at a time when a Provision corresponding to the second proviso to 
Rule 16 of Order 21 of the present Code of Civil Procedure had not been 
incorporated in the Code the Full Bench in the case of (2) Digambari Debi 
v. [swar Chandra Sen, 9 Suther W. R. 230 recognised extinguishment 
of a decree under similar circumstances. Therein it was ruled .by Sir Barnes 
Peacock that where one of the several judgment debtors purchases a 
decree against himself and his co-debtors he cannot issue execution 
against his co-debtors and recover from them the whole amount of the 
common debt. The principles so laid down by the Full Bench has con- 
sistently been approved and followed. Jenkins, C. J., in (3) Rusromji vy, 
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Pursottamdas, 25 Bombay 606 pointed out that it is an elementary rule 
of procedure that the same individual even in different capacities cannot 
be both the plaintiff and the defendant in One and the same action in any 
of its stages whether before decree or after decree in proceedings in 
execution. This rule was recognised and codified in part in proviso (b) 
to section 232 of the Code of 1882 which corresponds to the second pro- 
viso to Rule 16 of Order 21 of the present Code but that provision by 
itself is not exhaustive. It has been held as such by the Full Bench of 
Travancore Cochin High Court in the case of (4) Ahmed v. Kachu Minnt, 
AIR 1956 Travancore Cochin 171. Application of the said principle irres- 
pective of the said proviso to Rule 16 of Order 21 was recognised by patna 
High Court in the case of (5) Chapala Debi v. Rakhal Chandra, AIR 1964 
Patna 363 where it was laid down that where a decree for eviction is passed 
in favour of several decree holders against the quandum lessee and the 
decree holders hold several shares in the house property the subject of lease, 
then an adjustment between some of the decree holders and the judgment 
debtor lessee wherby the lessee steps into the shoes of those decree holders, ` 
should legally be taken as satisfaction of the eviction decree protanto. This 
position is also recognised by the Bombay High Court by the Bench deci- 
sion in the case of (6) Namdeo v. Bejoy Kumar, AIR 1963 Bombay 244. In 
our view Mr. Mukherji can justly invoke the above principle in support of 
his contention that when Goswamis have since acquired the interest both 
of the decree holders and the judgment debtor so far as the decree for 
recovery of possession is concerned, the decree must be held to be extingu- 
ished. 

12. Mr. Dutt appearing on behalf of the Goswamis has, however, 
contended that there can be such extinguishment of the decree only on the 
merger of the two interests and there can be no such merger unless an inte- 
ntion to merge is established. Mr. Dutt has referred to a number of 
English decisions apart from a decision of the Privy Council and the other 
of the Supreme Court. Principles laid down in these decisions being the 
same, in our view it will be sufficient if we refer to the Privy Council deci- 
sion and the decision of the Supreme Court. The Privy Council decision re- 
lied on by Mr. Dutt is the decision in the case of (7) Dulhin Lachchawanbati 
Kumari v. Bodh Nath Tiwari, I R 48 Indian Appeals 485, It was laid down 
by the Privy Council that in the case of acquisition of the inferior right by 
the holder of a superior interest there arises no merger ip so jure the inte- 
ntion becomes a relevant consideration. This principle was approved by the 
Supreme Court in the case of (8) Jyotish Thakur v. Tara Kanta Jha, AIR 
1963 SC 605 where it was laid down. “The legal position as regards mer- 
ger apart from these statutory provision may be stated thus. That while the 
union of the superior and the subordinate interests will not automatically 
cause a merger, merger will be held to have taken place if the intention to 
merge is clear and not otherwise.” Strongly relying on the principles thus 
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enunciated Mr. Dutt had seriously contended’ that we should not come 
to a conclusion that there was a merger of the interest of the judgment 
debtors in that of the decree holders when both those interests were acqu- 
ired by the Goswamis. We are, however, of opinion that intention does not 
really count in a case like the present one where the acquisition is not of 
an inferior right by the holder of a superior interest. The Privy Council 
rightly pointed that in cases of that nature for different consideration one 
who acquires the inferior right may hold the same independently of his 
superior rights. But in a case like the present one by acquiring the interest 
both of the decree holder and the judgment debtor the same person inve- 
sts in him both the characters of being the decree holder and the judgment 
debtor. Having assumed the said position certainly it is not conceivable, 
that he could still put the decree into execution as against himself and enfo- 
rce the relief thereunder. It had been rightly pointed out by Mr. Mukherjee 
that the decree being one of recovery of possession against the lessee it has 
got to be-executed as against the lessee of the transferee of the lessee’s 
interest. So far as subordinate interests created by the lessee are 
concerned, be it a lease or otherwise they would be bound by the 
decree in the sense that when the lessee is evicted they would also be 
evicted along with the lessee. There can be no independent execu- 
tion as against the holders of such subordinate interests. Therefore 
unless the Goswamis can take out an execution against themselves they 
cannot evict the holders of subordinate interests created by the original 
judgment debtors like the present objectors. Such being the position, it 
has rightly been contended that both the interest of the judgment debtor 
and decree holder having vested in the same person, he cannot conceivab- 
ly levy execution against himself and therefore, the decree must necessa- 
Tily be held to have been extinguished. 

13. Incidentally Mr. Dutt had strongly contended that by the 
transfer dated October 11, 1972, executed by Engineers Syndicate, 
the transferees Goswamis acquired no right, title and interest, and as 
such, it cannot be said that there had been any merger of the interest 
of the decree holders and that of the judgment debtor. According to 
Mr. Dutt such transfer was effected when the lease stood terminated 
by the decree so that the transferor had no right title and interest to 
transfer. We are, however, unable to accept such a contention of Mr. 
Dutt. True, by the decree, the lease in favour of the original lessee, 
namely, Engineers Syndicate stood determined so that Engineers Syndi- 
cate had no longer any right, title and interest asa lessee but so long 
possession had not been recovered by execution of the decree his posses- 
sory title still remained and such title constitutes transmissable interest 
in the property which is good against the whole world except the rightful 
owner. (See Halsbury’s Laws of England 3rd Edition Vol. 24 Art. 490). 
Such being the position, It cannot be said that by the transfer from 
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the judgment debtors the Goswamis acquired no interest in the property 
which could be said to be still subsisting in the original judgment 
debtors. 

14. In the result, we hold that the Goswamis having acquired both 
the interest of the decree holders and the judgment debtors in respect of 
the suit property the decree for recovery of possession ‘stood extingu- 
ished in law and there could be no further execution at the instance of 
the Goswamis. 

15. Before we dispose of finally the two revisional applications 
we must dispose of two other objections raised by Mr. Dutt. So far as 
the objection raised by A. S. Mullickand N. R. Banerji is concerned, 
it had been contended by Mr. Dutt that since they constitute an unregis- 
tered partnership the objection preferred by them is hit by section 69 of 
‘the Partnership Act as found by the learned executing court, and as such, 
objection at their instance was not maintainable, In our view, there is 
substance in this objection because it has been found as a fact that these 
objectors constituted an unregistered partnership and the claim put 
forward on behalf of sucha partnership was clearly not sustainable as it 
was unregistered. Mr. Mukherji has contended that even if this objec- 
tion be upheld liberty must be reserved in favour of thess objectors to 
raise a fresh objection because since then- the partnership had been 
registered. In our view, when we are rejecting the objection only on 
the ground of non-maintainability because of the provision of section 69 
of the Partnership Act, certainly it would remain open to the objectors 
to prefer a fresh objection as and when they get themselves registered. But 
nonetheless when the objection with which we are now concerned was 
preferred by them at a time when they were not registered, the 
objection must be held to be not maintainable so the order as passed by 
the executing court overrulling their objection must be upheld. Subject 
to the observation made hereinbefore, their revisional application fails 
and is dismissed. Relevant Rule is, therefore, discharged. 

16. So far as Md. Safi is concerned, he too has filed an objection 
under section 47 claiming to be a sub-lessee under the original judgment 
debtors. Though there was no specific denial of such a claim in the 
executing court by the Goswamis yet before us it had been sought to 
be argued by Mr. Dutt that what they were paying was not rent but service 
charges, and as such, they cannot be said to be the sub-lessees. Even if 
we accept the contention of Mr. Dutt and hold that Md. Safi was allowed 
to occupy a part of the suit land on payment of certain service charges 
by the original lessee, that certainly would constitute at least license in 
favour of Md. Safi which would entitle him to raise an objection under 
section 47 because he cannot then be evicted in execution of a decree 
against his licensor if the decree has been extinguished and he can certai- 
nly seek protection of his possession untill license in his favour has been 
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terminated. Therefore, it is not necessary for us to go into and decide 
as to whether the objector Md. Safi was really a sub-lessee, under the 
original lessee or not. The objection raised by Md. Safi, therefore must 
prevail. The revisional application preferred by him, therefore, succeeds 
and the judgment and order of the executing court dismissing his objec- 
tion is set aside. It be declared that as the decree for possession stands 
extinguished there can be no further execution thereof. The execution’ 
case, therefore, is dismissed, The Rule is made absolute. There will be 
no order for costs in either of the two Rules. 

Chakraborti, J. : X agree. 

S. P. M. 


{ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee and , 
Mr. Justice Bankim Chandra Ray 
Decision: February 15, 1979 


Mukund Shah oa ey .. Appellant 
Versus 
M/s. Golden Polyester Industries Pyt. Ltd. ... Respondent® 


Constitution of India, Art 226— Addition of a party when can be 
allowed — Locus Standi of applicant. 

Customs Authorities seized certain goods imported by Golden 
Polyester, on the ground of under valuation. Golden Polyester filed a 
writ petition under Art. 226 of the Constitution for Mandamus against 
the Customs Authorities for release of the goods and obtained a Rule. 
Mukund Shah made an application to be added as a party in the said 
Civil Rule. His application was rejected by the trial court. He filed 
a Letters Patent Appeal against the order of rejection of his application 
and contended that his right and interest in respect of his trade would be 
vitally affected by the Civil Rule and that he should be added as a party 
respondent therein. 

HELD: Appellant cannot claim that he ought to have been joined 
as a petitioner or respondent in the Civil Rule obtained by Golden 
Polyester. He has not established that without his presence the question 
involed in the Civil Rule cannot be completely decided. He has no 
Proprietory right or any other direct interest. He claims a mere 
commercial interest. (Para 5) 

Appellant has not established that he was directly or legally interested. 
In order to be impleaded as a respondent in the civil Rule it is not suff- 
cient to establish that in case of release of the goods he may suffer 
unfair competition or he may suffer business loss. (Para 7) 


*F. M. A. T. no. 315 of 1979. 
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Appellant has no locus standi to apply for impleading him as a 
respondent inthe civil Rule. His application for stay of operation of 
the order is rejected and the appeal is dismissed. (Para 14) 


Cases referred to :— 

(1) Razta Begum v. Sahebzadi Anwar Begum, AIR 1958 SC 886 

(2) The Nagar Rice and flour Mills & ors v. Teekappa Gowda & Bros. 
& Ors., AIR 1971 SC 246, 250 

(3) Regina v. Paddington Valuation Officer, 1966 (1) QB 380 

(4) Ashby v. White, (1704) 2 Lord Raymond 938 HL 

(5) Attorney General v. Independent Broadcasting Authority, 1973 (1) 
QB 629 

(6) Regina v. Greater London Council, 1976 (1) WR 550 

(7) Mc Whirter 1973 QB 629, 649 

(8) Gadde Venkataswar Rao y. Govt. of Andhra Pradesh, AIR 1966 


SC 8 
(9) Calcutta Gas Co. v. State of West Bengal, AIR 1962 SC 1044 
Harish Jagtiani and Parthasarathi Bose wih as for Appellant 
D. K. Sen and S. S. Roy g: Jor respondent nos. 2,3 & 4 
saktinath Mukherjee, R. N. Bajoria and 
Amiya Narayan Mukherjee a kas for Respondent no. 1 


The judgment of the Court was as follows :— 


Mookerjee, J.: The appellant, Sri Mukund Shah, has filed this 
appeal under Clause 15 of the Letters Patent against the order dated 7th 
February, 1979 passed by our learned brother R. N. Pyne J. rejecting his 
application for adding him asa respondent in Civil Rule No. 57(w) of 
1979 obtained by M/s. Golden Polyester Industries Pvt. Ltd., the respon- 
dent No.1, herein. The appellant’s application for interim orders, by 
consent of parties has been heard along with this appeal. We also direct, 
with consent of parties, that the filing of the paper-books be dispensed 
with and service of notices upon the respondents be waived. The respon- 
dent Nos. 1 to 3 continue to be represented by the learned advocates who 
had appeared for them in the trial court. 

2. The learned single Judge in his order dated 7th February, 1979 
did not record his reasons for rejecting the application of the present appel- 
lant for adding him as a respondent in the aforesaid Rule. There is some 
force in the submission of Mr. H. Jagtiani, learned Advocate for the 
appellant, that the learned Single Judge ought to have recorded his reasons, 
however, brief they may be, for not entertaining the appellant’s said prayer 
for addition of parties. We propose to state the reasons why, in our view, 
the appellant is not entitled to be joined as a respondent in the said Civil 
Rule. 

3. The appellant in his application for addition of party filed in 
Civil Rule No. 57(w) of 1979 claimed that he is registered as a small scale 


260 ` Mukund Shah v. Golden Polyester Industries (P) Lid. [1979(1)CLJ 


industrial unit in Maharashtra. The appellant was engaged in the manu- 
“facture of Metallised Polyester Film and Metallick Yarn from Metallised 
Polyester Film. The product of the applicant is used mainly in the textile 
industries, including the hand-loom textile industries. He has further 
alleged in his said application that the respondent No. 1 herein M/s. Golden 
Industries Pvt.. Ltd. had grossly under-valued the price of Metallised 
.Polyester Film in-the bill of entries made out and submitted on behalf of 
the importer. Therefore, M/s. Golden Polyester Industries Pvt. Ltd. 
would have a tremendous advantage over others including the appellant 
who paid the same rate of duty on invoiced values which were more than th- 
Tee times than those declared by M/s. Golden Polyester Industries Pvt. Ltd. 
Further, according to the appellant, due to the “illegal strategy” adopted 
by M/s. Golden-Polyester Industries Pvt: Ltd., the appellant and other 
importers would be “out of market by goods whose invoiced value had 
been wrongly shown.” The appellant has further claimed that it would be 
` impossible for honest importers to carry on their normal trade when the 
goods.at.the above. rate invade the market. The indigenous manufac- 
tures of polyester film and metaliser would be also harmed. Under these 
circumstances, the appellant submitted that his right and interest in respect 
of his trade would be vitally affected by the aforesaid Civil: Rule and as 
such he may be added as a party respondent therein. ma 
4. Mr. Jagtiani has submitted that his client in two-fold capacity 


competition. Mr. Jagtiani submitted before us that it js not necessary 
for his client to establish that he had any proprietory interest in the goods 
whose release had been withheld by the Customs Authorities pending 
adjudication. , l 

5. The Supreme Court in (1) Razia Begum y. Sahebzadi Anwer Begum 
AIR 1958 SC 886, with reference to the question of addition of parties had 
inter-alia observed that in a suit relating to the property, in order that a 
person may be added, he should havea direct interest as distinguished from 
a commercial interest in the. subject-matter of litigation. The Supreme 
Court had further observed that where the subject-matter of a litigation ig 
a declaration of status or a legal character, the rule of present or direct 
interést may be relaxed in a suitable case where the court is of the Opinion 
that by adding that party, it would be in a better Position/effectually and 
completely to adjudicate upon the controversy. The appellant cannot claim 
that he ought to have been joined asa petitioner or respondent in the 
Civil Rule obtained by the respondent No.1 herein. He has not also 
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established that without his presence the question involved in the said Civil 
Rule cannot be completely decided (in this connection see Mulla’s Code of 
Civil procedure, Vol. 1, Page 626). The appellent has not proprietory or 
even any other direct interest. He claims a mere commercial interest. 

6. In their petition under Article 226 of the Constitution M/s. Gol- 
den Polyester [Industries Pvt. Ltd. has prayed inter-alia for a writ in the 
nature of Mandamus commanding the Collector of Customs, Calcutta, 
the Assistant Collector of Customs for Appraisement, Group I and the 
Union of India to release the goods imported by the said petitioner and 
for further commanding the said respondents to grant certificate for 
exemption of wharfage and/or demurrage in respect of the said imported 
goods. Therefore, the principal point in the said Civil Rule is whether or 
not the respondents had acted illegally and in accordance with the provisi- 
ons of the Customs Act by not releasing the goods. We find that the 
Assistant Collector of Customs for Appraisement, the respondent No. 2 
in the Civil Rule, had filed an affidavit-in-opposition in the trial court inter- 
alia stating that the Customs Authorities had received complaints that 
several consignments of Metallised Polyester Film imported by the petiti- 
oner of the Civil Rule and some others had been grossly under-valued 
leading to huge loss of Government revenue. In view of these complaints, 
before allowing clearance of the aforesaid consignments claimed by the 
petitioner in the Civil Rule, it became necessary for the Customs Authori- 
es to ascertain the correctness or otherwise of the value declared by the 
petitioner in terms of Section 14 of the Customs Act, 1962. The said depo- 
nent to the affidavit-in-opposition has further claimed that prima facie the 
consignments were liable to confiscation inasmuch as their ascertained 
value exceeded the values indicated in the covering import licences. In 
these circumstances, show-cause notices in respect to consignments were 
issued on January !2, 1979 as to why the subject goods should not be con- 
fiscated and penalty imposed for mis-declaration of value and unauthorised 
importation. 

7. In our view, the appellant has not prima facie established that he 
was directly and legally interested in the said questions relating to the 
with-holding of the release of the goods claimed by the petitioner on the 
Civil Rule or in the matter of adjudication proceeding referred to herein- 
before. In order to be impleaded as a respondent in the Civil Rule, it is not 
sufficient to establish that in case the petitioner of the Civil Rule obtains 
release of his goods, the appellant may suffer unfair competition or that he 
may suffer business losses. The appellant has not even suggested that the 
Customs Authorities are not diligently defending the aforesaid writ petition. 
In case the Civil Rule obtained by the respondent No.1 herein fails, it 
would be for the Customs Authorities to consider whether recording of 
evidence of the present appellant is necessary for ascertaining the alleged 
real value of the goods in respect of which the respondent No. 1 had 
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submitted bill of entries and applied for their release. But merely because 
the appellant might be a competent witness about the value of the goods 
of the petitioner, the appellant is not entitled to be impleaded asa party 
in the above writ proceeding. We are unable to accept the submission of 
Mr. Jagtiani that the appellant could have maintained an independent 
writ petition in respect of withholding of release order by the Customs 
Authorities. Prima facie, he has no cause of action against the Customs 
Authorities. There appears to be some confusion about the real question 
in controversy in the said Civil Rule. The petitioner in the Civil Rule has 
_challenged the authority of the respondents of the Civil Rule to withhold 
the release orders of the imported goods claimed by the petitioner. We 
have already observed that the present appellant has not alleged that he 
has any grievance against the Customs Authorities. In fact, his purpor- 
ting to support the allegations of the Customs Authorities that the goods 
imported by the petitioner of the Civil Rule had been under-valued and their 
real value was much higher. In: the trial court the Customs Authorities 
had opposed the prayer of the petitioner for modification of interim orders. 
Mr. Mookerjee, learned Advocate for the respondent No. 1, has placed 
before us the observations of the Supreme Court in (2) The Nagar Rice 
and Flour Mills and others v. Teekappa Gowda & Bros. and others, AIR 
1971 SC 246 (at 250) paragraph 10. The Supreme Court with reference 
to Section 8 (3) (c) of the Rice Milling Industry (Regulation) Act, 1958 
had observed :— 
“Section 8(3)(c) is merely regulatory: if it is not complied with, the 
appellants may probably be exposed to a penalty, but a competitor 
in the business cannot seek to prevent the appellants from exercis- 
ing their right to carry on business, because of the default, not 
can the rice-mill of the appellants be regarded as a new rice mill. 
Competition in the trade or business may be subject to such restricti- 
Ons as are permissible and are imposed by the State by a law enacted 
in the interest of the general public under Article 19(6), but a 
person cannot claim independently of such restrictions that another 
person shall not carry on business or trade so as to affect his trade 
or business adversely.” 

8. The same observations may b> made with regard to the locus 
standi of the appellant to be impleaded as a respondent in the Civil 
Rule obtained by the respondent No. 1 

9. The decisions were cited by the learned advocate for the appel- 
lant do not at all assist the appellant’s case. In (3) Regina v. Paddington 
Valuation Officer, 1966 (1) QB 380, a Property Corporation who 
were owners of a block of flats challenged the entire Valuation List 
for the Borough of Paddington on the ground that the same had been 
prepared contrary to the provisions of Rating and Valuation (Misc, 
Provisions) Act. The Court of Appeal held that writ of Certiorari and 
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Mandamus were available anda retapayer and other persons who find 
their names included in a valuation list which is invalid, are entitled to 
apply to have it quashed. “He is not to be put off by the plea that 
he has suffered no damage, any more than the voters were in (4) 
Ashby v. White, (1704) 2 Lord Raymond 938 HL. The Court would 
not listen, of course, to a mere busybody who was interfering in things 
which did not concern him. But it will listen to anyone whose interests 
are’ affected by what has been done.” Mr. Mukherjee has correctly 
pointed that in the said case the Corporation as an owner of a holding 
was directly affected by the preparation of the Valuation List in question. 
The Valuation Officer had failed to do his statutory duty in assessment of 
gross value. The Court of Appeal held that when the whole list is 
challenged, prerogative orders were more convenient and beneficial than the 
statutory procedure. It is settled law that a ratepayer or any other person 
affected can impugn a void Valuation List by filing a writ petition. 

10. The decision in (5) Attorney General v. Independent Broad- 
casting Authority, 1973 (1) QB 629, dealt with the question whether an 
action by a private citizen would lie when the Attorney General had 
refused to apply for injunction by way of a relator action. In our view, 
same has no relevance for considering whether or not a private person 
should be allowed to intervene in a writ proceeding challenging adjudica- 
tion by the Customs Authorities in respect of goods imported by another 
person and in which the intervenor claims no proprietory interest. 


11. The decision (6) Regina v. Greater London Council, 1976 (1) 
WR 550, again is not germane. In the said case the applicant 
residing within the area of the Greater London Council applied for an 
order of Prohibition to issue against the Council to prevent them, 
inter alia, from exercising their censorship powers over the public 
exhibition of cinematograph films in accordance with tests of 
obscenity which were badin law, secondly, from acting ultra vires in 
delegating their censorship powers to the British Board of Film Census. 
The Court of Appeal allowed the appeal, inter alia, holding that the 
Council were acting unlawfully in exercising their licencing powers. It 
was further held that the applicants as citizens, ratepayers and parents 
within the Council’s jurisdiction had sufficient locus standi to apply for 
a prerogative order to prohibit the public authority from acting unlaw- 
fully. The Court of Appeal further held that the Council was not acting 
in excess of their powers by delegating to the British Board of Film 
Census the task of censoring films. We may refer to pages 558-559 of 
the Judgment of Lord Denning M. R. where the karned Judge discussed 
the principles relating to the locus standito bring proceeding against a 
public authority who is guilty of misuse of power. The person who brought 
the proceeding was a citizen. His wife was a ratepayer. He had children 
who may be harmed by the exhibition of pornographic films. Therefore, 
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it was held that he had sufficient interest to bring the proceeding. In 
this connection, Lord Denning M. R. indicated the underlying principles 
as enunciated in (7) Mc. Whirter’s case 1973 Q.B. 629, 649 :— 


“I regard it as a matter of high constitutional principle that if there 
is good ground for supposing that a government department or a public 
authority is transgressing the law, or is about to transgress it, ina way 

„Which offends or injures thousands of Her Majesty’s subjects, then any 
one of those offended or injured can draw it to the attention of the 

; courts of law and seek to have the law enforced, and the courts in 
their discretion can grant whatever remedy is appropriate.” 

12. Mr. Jagtiani also relied upon the observations contained in 
paragraph 8 of the Supreme Court decision in (8) Gudde Venkataswar 
Rao v. Government of Andhra Pradesh and others, AIR 1966 SC 828. Subba 
Rao J. (as he then was) delivering the judgment of the court had laid down 
that a petitioner who seeks to file an application under Article 226 of the 
Constitution should “ordinarily” be one who has a personal or individual 
right in the subject-matter of the petition. A personal right need not be in 
respect of a proprietory interest : it can also relate to an interest of a trus- 
tee. That a party in exceptional cases, as the expression ‘‘ordinarily” 
indicates a person who has been prejudicially affected by an act or omission 
of ani authority can file a writ even though he has no proprietory or even 
fiduciary interest in the subject-matter thereof. In this connection, refere- 
nce was made to the earlier Supreme Court decision in (9) Calcutta 
Gas Company Pvt. Ltd v.. State of West Bengal, AIR 1962 SC 1044. The 
appellant in Gadde Venkateswar Rao v. Government of Andhra Pradesh 
& Ors. (supra) as the representative of a village had purported to file 
the application under Article 226 of the Constitution inter-alia challen- 
ging the order of the Andhra Pradesh High Court reviewing its earlier order 
by which a resolution of a Panchayat Samity regarding establishment of a 
health centre had been set aside. The Council for the State of Andhra 
Pradesh had raised a preliminary objection about the locus standi of the 
appellant to file the writ petition and in the context of these facts-the 
aforesaid observation in paragraph 8 of the judgment in Gadde Venkates- 
war’s case (supra) were made. 

13. Mr. Mukherjee appearing on behalf of the respondent No. 1 
has rightly submitted that the question of locus standi to file a writ peti- 
tion is always considered in the context of the facts and circumstances of 
each particular case the act of the State of any other statutory or public 
authority violates or infringes personal or private rights of an individual, 
the said person alone would be entitled to file a writ petition. In this 
connection, we may note that legal position is some what different in case 
of filing of writs of Habeas Corpus and Que Warranto.. But, in case the 
act or omission affects a number of persons or the same amounts to an 
infringement of a statutory right jointly claimed or breach ofa statutory/ 
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public duty towards them, all the persons who are affected may have 
cause of action. Therefore, the aggrieved person or persons individually 
jointly or in representative capacity may file a writ petition. Mr. Jagtiani, 
learned Advocate for the appellant had relied upon the reported decisions 
in which the impugned act or omission transgrassed rights of not one indi- 
vidual but a large number of persons and in each case a person who was 
thereby offended or injured had filed the proceeding in question. But, in 
the instant case, we are unable to hold that any question arises of breach 
of any public duty on the part of the Customs Authorities affecting not 
only the respondent No. 1 but also other importers of Metallised Polyester 
Film etc. 


14, In the above view, we conclude that the appellant has no locus 
standi to apply for impleading him asa respondent in the aforesaid Civil 
Rule. Therefore, we are also unable to entertain his prayer for staying the 
operation of the order of R. N. Pyne, J. dated 8th February, 1979 modify- 
ing interim orders passed in Civil Rule No. 57(w) of 1979. Accordingly, 
we need not examine the merits of the said order dated 8th February, 
1979. It is needless to say that any of the parties in Civil Rule No. 57(w) 
of 1979 is entitled to take appropriate steps proceedings in respect of the 
said order dated 8th February, 1979. Mr. Sen, learned Advocate for the 
Customs Authorities, submitted before us that his clients had opposed the 
said prayer of the petitioner of the Civil Rule for modification of the 
interim orders. Mr. Sen, at the same time submitted that his clients have 
not yet preferred any appeal against the said order dated 8th February, 
1979 passed by R. N. Pyne, J. Mr. Sen’s clients did not make any sub- 
mission regarding the prayer of the appellant for adding him as a respon- 
dent in the Civil Rule. 


15. For the foregoing reasons, we dismiss this appeal without 
any order to costs. We also dispose of the application for interim orders 
made by the appellant. 


Roy, J.: Iagree. 


The Court—After the judgment is delivered, Mr. Bose, learned 
advocate for the appellant, prays fora certificate under Article 133(1) of 
the Constitution. No such certificate can be granted because, in our 
opinion, the case does not involve any substantial question of law of 
general importance. We are also unable to opine that the question invol- 
ved in the appeal needs to be decided by the Supreme Court. Accordingly 
we reject the prayer under Article 133 (1) of the Constitution. 

Prayer for stay of the operation of the judgment is also rejected. 


P.R. 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Manash Nath Roy 
Decision: January 15, 1979 
American Express International Banking Corporation ... Petitioner 
Versus 

Union of India and Ors. = ... Respondents* 

Industrial Disputes Act, 1947, section 10(1)(d)— Reference made under 
whether can be challenged under Article 226 of the Constitution of India. , 
Reference under section 10 (1)(d) — Whether can be made ex-parte without 
hearing the party specially when previously such a reference was declined by 
the appropriate authority, 

On a representation of the workmen of the petitioner to the 
Regional Commissioner (central) for intervention in an alleged dispute 
the authority concerned refused to refer the matter for adjudication 
on an earlier occasion but subsequently the same authority without 
any further notice to the petitioner, referred the self-same alleged dispute 
for adjudication by the Central Industrial Tribunal which was challenged 
by the petitioner in an application under Article 226 of the Constitution 
of India. 

HELD: (1) Though a reference made under section 10 of the 
Industrial Disputes Act, 1947 is an administrative act not justiciable in 
a court of law yet under certain special circumstances such act becomes 
justiciable when the act entails civil consequences (Para 5) 

(2) A reference under section 10 of the Industrial Disputes Act cannot 
be made without hearing the employer when ona previous occasion such 
reference was declined. (Para 7) 

Cases referred to :— 

(1) Teruchi steel Rolling Mills v. S. Gnanasambandan, 1974 (46) 
FIR 158 ` 
(2) Indian Telephone Industries Ltd. v. State of Karnataka and Ors., 
1978 (1) LLI 544 
(3) A.K. Kraipak and Ors. v. Union of India, AIR 1970 SC 150 
(4) Mahindar Singh Gill v. Chief Election Commissioner and ors. 
1978 (1) SCC 405 
R. N. Das and B. K. Ghose z a for Petitioner 
None f Set oS for Respondents 
The judgment of the Court was as follows :— 
The petitioner, a Company incorporated in the U. S. A. with limited 
liabilities and having its Branch Office at 21, Old Court House Street, 
Calcutta, has obtained this Rule against an order of reference made under 
section 10(1)(d), of the Industrial Disputes Act, 1947 (hereinafter referred 
to as the said Act), which is in Annexure I to the petition. 

2. The petitioner company carries on business inter alia of banking. 

*C. R. No. 1284 (w) of 1975. 
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It is their case that in or about 1970, an agreement was entered into 
between them and the American Express Employees’ Union, which inci- 
dentally was the only union representing the petitioner's entire workmen 
at Calcutta and formed a temporary pool of workmen for the purpose of 
filling up purely temporary vacancies arising out of annual for sick leave ava- 
iled of by their permanent workmen. Such agreement, appears to have been 
implemented in 1970 when a list of approximately eight persons to forma 
temporary pool, for the purpose of filling up temporary leave vacancies, 
was made. The petitioner has stated that whenever such or anything 
occassion arose, they took the help of the employees from the pool and 
that too strictly on rotational basis. It is their case that the creation of 
such temporary pool was creating a lot of administrative difficulties and the 
same was abolished by another agreement. They havealso stated that in 
terms of the agreement of 1970, the respondents nos. 3 to 7 were enlisted 
in the temporary pool and they were provided with temporary appoint- 
ment from time to time, on the basis as indicated above. 


3. In 1973, there was a fresh agreement after due negotiations 
between the petitioner and the Union as aforesaid and it was ultimately 
agreed that the temporary pool would be abolished on recruitment of five 
permanent workmen in the clerical cadre. This agreement regarding the 
abolition of the temporary pool and the recruitment of five workmen in the 
permanent clerical cadre, was incorporated in the letter of 3rd August 1973 
and such agreement has also been stated to be acted upon and is still bind- 
ing on the petitioner and its existing workmen. It is the case of the peti- 
tioner that all subsequent appointment of temporary employment and 
recruitment in the permanent vacancies in their organisation, are guided by 
the subsequent agreerment and recruitment in permanent positions are done 
by them on the basis of a formula arrived at between the management and 
the Union concerned and in course of preparation of such formula, 
they called all the persons enlisted in temporary pool, for a written 
test, with a view to give them equal opportunities along with other 
applicants from the Employment Exchange. The respondent employees, 
according to the petitioner, were also given due and equal opportunities, 
but their performance was not satisfactory. As such none of them was 
called for interview. On that, a representation to the Regional Commi- 
ssioner (Central) was made for necessary intervention and ultimately, such 
authorities did not consider the action of the management to be unjustified 
or malafide and therefore, they refused to refer the matter for adjudica- 
tion by their communicaticn dated 19th July 1974 in Annexure G. There- 
after, it is stated that without any reference or further reference from the 
Government, the petitioners were served with a notice in Annexure H, 
which is dated 11th November 1974, from the Presiding Officer, Central 
Industrial Tribunal, Calcutta, respondent no. 2and they have stated that 
from snch communication, they have come to know for the first time that 
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the Government of India have referred the matter to the same Tribunal 
a purported industrial dispute between the company and their workmen, 
by an order of reference no. L/12012/24/74/LR Ill dated 21st October, 
1974, 

4. This order of reference, has been claimed by the petitioner to be 
illegal and void, apart from being without any basis or jurisdiction in view 
of the earlier determination by the appropriate authorities that there was no 
dispute in existence between the parties on the same cause of action. 


5. Ordinarily, referring of a dispute under section 10 being an 
administrative act, no interference in terms of the determination as made, 
should be made, but there may be special circumstances, where such inter- 

“ference may be made and Mr. Das has appropriately submitted that this 
is a case which would come within such special circumstances, because of 
the earlier determination as made by the appropriate authorities under 
the said Act. It was contended by him that in view of their earlier deter- 
mination refusing to make areference, the authorities concerned should 
not have subsequently made the order of reference exparte, without 
hearing the petitioners or without giving any opportunity to them. In 
support of such submissions Mr. Das has relied on the determination in 
the case of (1) Teruchi Steel Rolling Mills y. S. Gnanasambandan, 1974 (46) 
FJR 158. In that case on the non-extension of the temporary service 
of a workman, the workmen raised an industrial dispute, which the appro- 
priate Government declined to refer for adjudication under section 10(1) 
of the said Act. On representation from third party and ona subsequent 
petition by the workmen, the Government reconsidered its earlier decision 
and referred the dispute for arbitration without giving a hearing to the 
employers. Ona writ petition by the employers, challenging the order 
the learned Single Judge held that though an order under section 10(1)(c) 
of the said Act, was an administrative one, the Government was bound by 
the principle of natural justice, as its order affected the civil rights of 
the parties to the dispute and quashed the order. On a reference to the 
Division Bench, it has been held that the principle of natural justice was 
applicable and the Government order of reference, made without giving 
notice to the employers, was: invalid. The present case do come 
appropriately within the detérmination as referred to hereinbefore. 
Reliance was next placed by Mr. Das, on the case of (2) Indian Tele- 
phone Industries Lid. v. State of Karnataka and others, 1978 (1) LLJ 
544. This case has also followed the determination in the case of (3) 
A. K. Kraipak and others v. Union of India, AIR 1970 SC 150 and (4) 
Mahinder Singh Gill v. Chief Election Commissioner and others 1978 (1) 
SCC 405 and has laid down that since the reference made under 
section 10 entailed civil consequence to the employers and failure to 
pre-hear them rendered the reference illegal and unjust. In that case 
also a reference under section 10 was asked for, which was declined 
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by the appropriate authorities. Later on a representation by the workers 
such appropriate authorities reversed its decision and made the reference. 

6. This Rule was made ready as regards service on 23rd Sep- 
tember 1975 and although there has been an appearance entered through 
a learned Advocate, but no affidavit seems to have been filed. In fact, 
nobody appeared to oppose the prayers as made. 

7. Thus, after hearing Mr. Das and when I find that on the self- 
same facts, a similar dispute on due adjudication, was refused to be 
referred to by the appropriate authorities and they have subsequently 
reconsidered the case and made the reference, they should have heard 
the petitioner company or give the necessary opportunities to them to 
establish that no industrial dispute, in fact, was existing or existed. 
Such opportunities, not having been admittedly given, this Rule should 
succeed and as such, I order accordingly. The Rule is made absolute. 
The order of reference as made is quashed. There will be no order as to 
costs. 

8. This will not, however, prejudice the respondents from taking 
steps and to make a reference in accordance with law, if they are so 
advised and that too, after following the determination as made herein. 

K. M.G. 





[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justtce N, C. Mukherji and Mr. Justice 
Sudhindra Mohan Guha. 
Decision: February 14, 1979 
Sm. Parbati Debi sae se sea Appellant 
‘ Versus 

Sm. Belarani Basak o oy, Respondent* 

West Bengal Premises Tenancy Act, 1956—secs. 13 and 17— 
Default— Committed during the time of the previous landlord, whether can 
be taken into account by the successor landlord in depriving the tenant of 
the protection granted under section 17(4) of the Act. 

One $m. Siva Bhabani Dasi instituted an ejectment suit against the 
present appellant on the ground of default. A previous suit instituted 
by her on the same ground was decreed for costs only, on the tenant paying 
off the arrears of rent and getting the protection of section 17(4) of the 
West Bengal Premises Tenancy Act, 1956. During the pendency of 
the subsequent suit the present respondent was brought on record as 
the sole trustee of the original landlord. The defendant contended 
inter alia, that the subsequent landlord cannot take the benefit of the 
default committed during the time of the previous landlord so as to 

*F. A. No. 154 of 1977. 
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deprive the tenant of the protection granted under section 17(4) of the 
Act. The suit having been decreed the tenant preferred the instant 
appeal. ` ; ' act 
HELD: The tenani is not entitled to the benefit of the protection 
under section 17(4) of the West Bengal Premises Tenancy Act. 1956 
even if the first default was committed during the time of the previous 
landlord. . i (Para 3) 
Cases referred to :— 
(1) Gordhandas Jeramhai v. U. D. Banerjee and ors., 77 CWN 70 
(2) Sree Rameswar Chand alias Sree Rameswar Chandra Chanda and 
anr. Y» Sree Sadhan Chandra Dey and ors., 75 CWN 478 
(3) Daya Debi v. Chapala Debi, 63 CWN 976 
(4} Raghunath Singh y. Messrs Patel and Co., 65 CWN 1093 
Moni: Mohan Mukherji E ia .. Jor Appellant 
Amal Kumar Ghosal she sii Jor Respondent 
- The judgment. of the Court was as follows :— - 


Mukherji, !.:| This is an appeal’ against the judgment and decree 
passed by Shri J. K. Mitra, Judge, 4th Bench, City Civil Court, Calcutta 
dated 29th November, 1976, in Ejectment Suit No. 9 of 1975. The 
defendant is the appellant in this Court. 

2. The plaintiff brought a suit for recovery of khas possession of 
one asbestos shed room on the ground floor on the eastern side of the 
courtyard in the premises No. 11/C, Kalakar Street, Calcutta. The suit 
was originally brought by Sm. Siva Bhabani Dasi. The original plaintiff 
converted her properties including the suit property into a trust property 
by executing a registered deed of trust dated: 25.7.75 and by the said deed 
she made her only child Belarani Basak the sole trustee. After the execu- 
tion of the said deed, the trustee filed an application for bringing her 
on record as the plaintiff in place of her mother Sm. Siva Bhabani Dasi 
and the said application was allowed. The case of the plaintiff is that the 
defendant wasa monthly tenant in respect of the aforesaid premises at 
a rental of Rs. 34/- per month payable according to Bengali. calendar. 
The defendant previously committed defaults where upon the plaintiff 
instituted an ejectment suit in the City Civil Court on the ground of default 
only. The suit was numbered as Ejectment Suit No. 769 of 1967. which 
was finally disposed of by the learned Judge, 7th Bench, by his order 
passed on 5.12.68. The suit was decreed for costs only, the plaintiff’s claim 
for a decree for eviction was dismissed on the ground that the defendant 
was a defaulter for the first time. Thereafter, the defendant again commi- 
tted default in payment of rent in respect of the suit property since Chaitra, 
1380 B.S. and hence, the present suit. [t was contended before the learned 
Judge that the defendant was never a tenant under the present plaintiff in 
her personal eapacity as alleged in the plaint. The defendant contended 
that she was a tenant of Debottor Estate of Shri Radhakanta Jew of _ which 
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Sm. Siva Bhabani was shebait and trustee. The learned Judge negatived 
the contention of the defendant and found that the previous suit was also 
brought by Sm. Siva Bhabani Dasi in her personal capacity and that the 
Present suit which was brought by Siva Bhabani Dasi in her personal 
Capacity was quite maintainable and the defendant was a tenant under 
Siva Bhabani Dasi. On the question of default, the learned Judge found 
that the defendant committed default previously and as it was the first 
default she got protection under Section 17(4) of the Act in the previous 
suit. She again committed default and that being so, no protection was 
available to the defendant for the second default. In that view of his 
finding, the learned Judge decreed the suit. Being aggrieved, this appeal 
has been filed. 

3. Mr. Monimohon Mukherji, learned Advocate appearing on behalf 
of the appellant, in the first place, contends that the learned Judge was 
wrong to hold that the plaintiff was the owner of the suit premises. Mr. 
Mukherji contends that the learned Judge ought to have held that the 
original plaintiff was a shebait of the Shri Shri Radhakanta Jew Debottor 
Estate and as she instituted a suit in her personal capacity, the suit was 
not filed in proper form and ought to have been dismissed. In this connec- 
tion Mr. Mukherji submits that the learned Judge was wrong in construing 
the rent receipts granted by the original plaintiff to have been granted in 
her personal capacity and not as shebait and trustee of the Debottor Estate. 
The learned Judge carefully considered this aspect of the case and found 
that barring the bare contention of the defendant there was nothing on 
record to support the defence contention that Siva Bhabani Dasi was the 
shebait and trustee of the Debottor Estate of Shri Shri Radhakanta Jew 
and that the suit property formed a part of that Estate. P.W. 1 strongly 
denies the assertion of the defendant that the suit property isa part of 
the Debotter property and that Siva Bhabani is the shebait of the said prop- 
erty. Mr. Mukherji placed before us the rent receipts (Ext. A series) granted 
by Siva Bhabani Dasi. In the said rent receipts we find the words “Shri 
Shri Radhakanta Jew” and “Pratul Karta”. From these words, Mr. 
Mukherji wanted to submit that these words show that the property was 
a debottor property and that Siva Bhabani was its shebait. The learned 
Judge found that the words referred to above did not signify anything 
except qualifying the ominiscient god by illustrative names. The receipts 
would show that Siva Bhabani realised rents from the defendant in her 
personal capacity and she was doing so from before 1357 B. S. On 
perusal of the rent.receipts (Ext. A series) we find that all the rent receipts 
have been signed by Sm. Siva Bhabani Dasi and there is nothing to show 
that she has signed the receipts as shebait of the property. Again, all the 
receipts bear the seal of Sm. Siva Bhabani Dasi. In such circumstances, 
we agree withthe learned Judge that the receipts by themselves do not 
establish that the suit property was debotter property and Siva Bhabani 
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was shebait of the same. In this connection, it is worth mentioning that Siva 
Bhabani Dasi brought the earlier ejectment suit being Ejectment Suit No. 
769 of 1967 against the defendant in her personal capacity. The said suit 
was decreed for costs against the defendant. Thus, on a consideration of 
all these facts and circumstances, we are of opinion that the learned Judge 
was right to hold that the suit property was not debottor property and the 
suit which was brought by Siva Bhabani in her personal capacity was quite 
maintainable In the next place, Mr. Mukherji contends that assuming 
that the present plaintiff can continue the suit as she was made a sole 
trustee in respect of the suit property during the pendency of the suit even 
them the present plaintiff Belarani Basak cannot take advantage of any 
default in payment of rent which was committed by the defendant earlier. 
It is true that a suit was brought by Siva Bhabani Dasi against the defen- 
dant on the ground of default and that being a case of first default the 
defendant was granted protection under Section 17(4) of the Act. It is the 
allegation that the defendant committed default subsequently and hence, 
the present suit has been brought. Mr. Mukherji submits that all the 
arrears of rent have been deposited by the defendant under Section 17(1) of 
the Act and the default is question was committed at a time when the 
present plaintiff was no where in the picture and that being so, the present 
plaintiff cannot take advantage of any default which might have been 
committed by the defendant at a time when the defendant was a tenant 
under the present plaintiff's mother Siva Bhabani Dasi. In this connec- 
tion, Mr. Mukherji very much relies on the deed of trust (Ext. 4) and 
contends that there is no recital in the deed of trust that the arrear of rent, 
if any, was assigned to the present plaintiff by Siva Bhabani Dasi. Mr. 
Mukherji submits that the trust property has been valued at Rs. 98,00/-. 
That is the valuation of property. But the arrear of rent, if any, has not 
been mentioned in making the said valuation. In the absence of any 
assignment, the present plaintiff is not entitled to take advantage of any 
default which might have been made by the defendant at a time when she 
was a tenant under the original plaintiff. It may be noted that in Ext. 4 
there is a recital to the following effect : —‘‘The said property created under 
this deed is fully let out to respective tenants and the above named trustee 
shall be entitled to collect and realise all rents from the tenants, institute 
suit or suits for ejectment let out to the tenants ...............”? Mr. Amal 
Kumar Ghosal, learned Advocate appearing on behalf of the respondent, 
relies very much on the above recitals and contends that these recitals 
very clearly indicate that the trustee was empowered by the trust deed 
to realise arrear rent. It is worth mentioning that in this case we are not 
very much concerned whether the present plaintiff is entitled to realise 
arrear rent. But the only point that awaits decision in the present appeal 
is, whether the default in payment of rent committed by the defendant at 
a time when she was a tenant under the original plaintiff will disentitle her 
from getting any protection under Section 17(4) of the Act, inasmuch as, 
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the said default is a default for the second time. Mr. Ghosal relies very 
much ona Bench decision of this Court reported in (1) Gerdhandas 
Jeramhai v. U. D. Banerjee & ors., 77 CWN 70. In this case, it has beld 
“in the instant case there is admitted default for four months though this 
default was in respect of payment of rent to the previous landlords. The 
question has to be looked at not from the stand point what the landlord 
will get whether rent as such or only money due but whether tenant has 
defaulted in payment of rent due. Viewed in this way with reference to 
Provisions in Section 13(1) and 17(4) proviso, the tenant appellant has 
. forfeited his claim to protection agaiist eviction. So far as the tenant is 
concerned, there can be no room for doubt that rent was payable by him 
whether to the transferor landlord or to the transferee landlord. If rent is pay- 
able and if rent is not paid, the default is a default in payment of rent and 
not merely a default in payment of money. If the view is taken that there 
cannot be any ejectment on the ground of default unless the default in 
payment of rent arises during the time of the landlord plaintiff then some 
serious consequences will follow. If the property devolves from father to 
son and if the default is made during the time of the father, then the son 
cannot sue the ejectment on the ground of default. Similarly, if the 
landlord’s interest is transferred successively every two years or every 
one year then there can be no ejectment on the ground of default in 
payment of rent and the tenant can enjoy the property rent free. That is 
not the intention of the Legislature as can be found from the West Bengal 
Premises Tenancy Act, 1956”. The point which arose for decision 
before the Division Bench arise in the present appeal. Mr. Mukherji, on 
the other hand, relies on a decision of a single Judge reported in (2) Sree 
Rameswar Chand alias Sree Rameswar Chandra Chanda and another v. Sree 
Sadhan Chandra Dey and others, 75 CWN 478. In this case, it has 
been held. 


“by a transfer of the premises by the previous landlord to the 
present landlord, there will not be with it an assignment of rent or a 
transfer of the benefit of default or of the cause of action arising 
from default, as even after transfer of the premises, the transferer 
Jandlord will be entitled to the rent in default due to him under Section 
109 of the Transfer of Property Act and acceptance thereof will also 
operate as waiver of such default under Section 24 of the West Bengal 
Premises Tenancy Act, 1956. In view of the express provision of the 
said Section the position is that on such transfer of the premises there 
will be no assignment along with such transfer of the rent in default 
or of the benefit arising from such default or of the cause of action 
from the default.” 


The question whether the second default in payment of rent committed by 
a tenant ata time when the landlord was the predecessor-in-interest of the 
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plaintiff will disentitle the tenant from getting protection under Section 
17(4) of the Act did not arise in the case reported in 75 CWN 478. Mr. 
Mukherji also seeks reliance from (3) Daya Deli v. Chapala Debi, 63 CWN 
976. This case also does not help Mr. Mukherji as in this case it has been 
held that 
“a claim for arrears of rent loses the character of rent as soon as 
it is assigned. The claim for arrears of rent cases to be aclaim for 
tent and is converted into an actionable wrong as defined by Section 
3 of the Transfer of Property Act and is assignable in the manner 
contemplated by Section 130 of that Act”. 
At the present moment we are not concerned with the point which was 
decided in this case as the same is not the subject matter of decision in 
this appeal. Mr.. Mukherji also relies on another Bench Decision reported 
in (4) Raghunath Singh v. Messrs Patel & Co,65CWN 1093, This 
decision was also on a different point and it was held by their 
Lordships that 
“Section 17 of the West Bengal Premises Tenancy Act, 1956 does 
not require the tenant to deposit or pay any amount in respect of time 
barred arrears of rent”. 
We fully agree with the Bench decision reported in 77 CWN 70 and hold 
that as the defendant committed default for the second time she is not 
entitled to get any protection under Section 17(4) of the West Bengal 
Premises Tenancy Act. This contention raised by Mr. Mukherji also fails, 
4. In the result, the appeal is dismissed on contest. The judgment 
and decree passed by the learned Judge are affirmed. There will be, 
however, no order for costs in this appeal. 
Guha, J : I agree. 
P. R. 


[ ORDINARY ORIGINAL CIVIL JURISDICTION ] 
Before Justice Mrs. Padma Khastgir 
Decision: February 15, 1979. 


Sohanlal Rajgharia and others act : ...Petitioners 
5 Versus i 
Calcutta Chromotype Private Ltd. & another ... Respondents® 


West Bengal Premises Tenancy Act, 1956— scope of Sections 17, 17(1), 
17(2) and 17(3)—application under Section 17(3) for striking out of the 
defence-— whether rent being time barred or payment in the garnishee procee- 
dings absolves the liability of the tenant to deposit rent. 

The plaintiff landlord made an application under Section 17(3) of the 
West Bengal Premises Tenancy Act for an order striking out the defence 


*Suit No. 487 of 1976. 
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of the tenant against delivery of possession of the suit premises. It was 
contended by the tenant that it was not under any obligation to deposit 
„the rent which was not recoverable by the landlord as the arrears of rent 
became barred by limitation. It was further contended that since deposit 
was made by the tenant pursuant to the prohibitory order, it was under 
no obligation to pay twice over. It was also contended that in any event 
under Section 151 of the Code of Civil Procedure, the court has jurisdic- 
tion to extend time for the purpose of depositing the rent. 

E HELD: (a) The statute of limitation only bars ihe remedy but does 
not extinguish the debt. Where the tenant fails to avail himself of the 
opportunity of depositing the rent and has not paid the rent within one month 
Jrom the date of the service upon him of the writ of summons, the land- 
lord will be entitled to make an application for an order asking the defence 
of the tenant to be struck out on the ground that he has not deposited the 
entire amount due and in that case protection is no more available to the 
tenant and the entire amount of rent would include rent which has become 
time-barred. l 

(6) The prohibitory order cannot absolve the tenant from its liability 
to deposit the rent. The payments made by the tenant twoards the 
Satifsaction of the decreetal amount under Order 21 Rule 46 are 
not valid payments in terms of the provisions of the West Bengal Premises 
Tenancy Act. The payment of rent by the tenant to the landlord must be 
made in the manner prescribed by Section 17(1) of the West Bengal 
Premises Tenancy Actin any suit or proceedings to which the said pro- 
visions apply. If the tenant fails to do that he will suffer a statutory penalty 
prescribed under Section 17(3). 

(c) Even if the payments were made bonafide and tn accordance 
with law that will not excuse the tenant from making deposits in court 
within one month from the date of service of the writ of summons, the 
arrears of rent together with interest. 

(d) Although the delay in making the deposit can be condoned and 
the time can be extended under Section 151 of the Code of Civil Proce- 
dure, but unless there are special circumstances, the court will not exercise 
the inherent power. 

Cases referred to :— 


(1) Sohanlal Rajgharia and others v. Calcutta Chromotype Private 
Ltd. & others, 1979 (1) CLJ 193 

(2) Raghunath v. Patel & Co, 65 CWN 1093 

(3) Ittyavira Mathai v. Varkey Varkey, AIR 1964 SC 907 

(4) Kiran Singh yv. Chaman Paswan, AIR 1954 SC 340 

(5) Mrs. Gouri Bose v. Sukumar Ghose, 75 CWN 342 

(6) Charu Bala Das v. Madhu Sudan Kundu & Ors, 60 CWN 121 

(7) Tarabai Mahata v. Union of India, AIR 1971 Cal 226. 

(8) Sm. Sitala Devi v. Man Bahadur, AYR 1973 Cal 123 
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(9) Dhunseri tea & Industries y. Hanuman Estates, ATR 1976 Cal 328 
(10) K.G. U. Trust v. Sri Ram Chandraji Mandir, AIR 1978 SC 287 
(11) Bombay dyening & Mfg Co v. State of Bombay, AIR 1958 SC 328 
(12) Hanuman Estate v. Dhanuka Industries, 79 CWN 89 
(13) Hanuman Estate (P) Lid. v. Dhanuka Industries (P) Ltd, 

79 CWN 88 
(14) Kaluram vy. Baidyanath, AIR 1965 SC 1909 
(15) G.P. Press v. Naraindas Jewraj, 64 CWN 157 


B.N. Sen and Prodosh Kr. Mallick as se .. for Petitioners . 
‘A.C. Bhabra and Pranab Kr. Pal S am .. for Respondent 


The judgment of the Court was as follows :— 


The present application has been taken out by the plaintiffs against 
the defendant no. 1, Calcutta Chromotype Private Limited Under Section 
17(3) of the West Bengal Premises Tenancy Act for an order striking out 
the defence of the defendant no. 1 against delivery of possession of the 
premises in suit and other consequential reliefs. 

2. The petitioner’s case shortly is that, the petitioners are the owners 
of the premises No. 1 Gibson Lane, Calcutta and the defendant no. | was 
a monthly tenant under the petitioner at a monthly rent of Rs. 1591.35p. 
On 6th of September, 1976 this suit was instituted against the defendants 
for eviction on the grounds that the defendant no. 1 being defaulter since 
the month of April, 1973 for a period of two months during a year and 
also becausé of the defendant no. 1 without the previous consent in writing 
of the plaintiffs wrongfully transferred, assigned and/or sublet part of the 
said premises to the other defendants ; as such the petitioners prayed for a 
decree for recovery of vacant possession. The writ of summons was duly 
served on the defendants on 15th of November, 1976 and defendant No 1 
has filed its written statement. On 3rd of January, 1977 the defandant 
no. 1 took out an application praying for leave to deposit with the Regi- 
strar, Original Side, High Court, Calcutta asum of Rs. 1,228.45- being 
the balance amount of rent due ‘for the months of Aril, May, June and 
July, 1973 with statutory interest in respect of the said amount, leave for 
depositing a sum of Rs. 1591.35p, being the rent for the month of Novem- 
ber, 1976 and also for further leave to deposit the future monthly rent of 
Rs. 1591.35p. from December, 1976 onwards. The said application was 
moved before Mr. Justice Masud and His Lordship was pleased to pass an 
order on the 10th of December, 1976 in terms of prayer (a) of the petition, 
i.e., leave was granted to the defendant no. 1 to deposit the rent of 
Rs. 1591.35p. for the month of November, 1976 within 15th of December, 
1976. Similarly leave was granted for the month of December, 
1976 to be deposited within 15th of January, 1977 and that order was 
made without prejudice to the rights and contentions of the parties. 
According to Respondent No. 1, as the owners of the premises failed to 
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pay municipal taxes in respect of the said premises, Corporation had 
realised by way. of distress warrant a sum of Rs. 4242.96- from the 
respondent no. 1 towards the owner’s and occupier’s shares of taxes payable 
by the landlords and as the landlord petitioners refused to 
‘reimburse respondent no. 1, the respondent no. 1 filed a suit in the Small 
Causes Court at Calcutta for recovery of the said sum with interest and 
„costs. On November, 1970 a decree was passed in favour of respondent 
no. | against the plaintiff for a sum of Rs. 5135.09-. There after the 
respondent no. 1 made an application under Order 21 rule 46 prohibiting 
the Managing Director of the respondent no. 1 and directing him to with- 
hold the payment of the decretal amount of Rs. 3,623.34p. out of the sum 
of Rs. 4,774.05p. being the rent for the months of April, May, June and 
July, 1973 and the Respondent no. 1 was directed by the Small Causes 
Court, Calcutta to deposit the said sum out of the rent for the months of 
April, May, June and July, 1973 in Court. The respondent No.1 duly 
enclosed a cheque through a letter dated 23rd of July, 1973 and forwarded 
the same to the Registrar, Presidency Small Causes Court, Calcutta. 
Under Emergency. Risks (Factories Insurance Act), 1960 the petitioners 
herein became liable to insure the premises being the owner of the said 
premises. As the petitioners did not make the insurance the respondent 
insured the premises and paid the amount on behalf of petitioner. As the 
petitioners, according to respondent no. 1, failed or neglected to reimburse, 
the respondent no. 1 has to file a suit against the petitioners and a decree 
was passed for a sum of Rs. 944.68- with interest and costs and as the 
decretal amount was not paid the Responden No. 1 made an application 
for execution of the said decree under Order21 rule 46 and by an order dated 
25th of July, 1973 passed by Small Causes Court, at Calcutta the Respon- 
dent No. 1 was prohibited from paying to the petitioner a sum of Rs. 
1,104.41- out of the rents for the months of April to July, 1973 and bya 
letter dated August 1, 1973 the said amount was remitted to the Registrar 
by the Respondent No.1. By a letter dated 2nd/4th August, 1973 the 
Respondent No. 1 wrote to the plaintiffs stating that after deducting the 
said sum of Rs. 3623.34- and Rs. 1,104.41- the balance amount of rent 
for the month of May, 1973 would be Rs. 46.30p. and the Repondent No. 
1 sent the same by postal mony order to the petitioners but the petitioners 
refused to accept the same. Thereafter another suit was filed for Rs. 401.95 
for recovery of the insurance premium paid by the Respondent No. 1. 
Thereafter another application was made for execution and similar order 
was passed prohibiting the Respondent No. 1 from paying the amount to 
the petitioners but directing remittance cf the same to the Registrar, Small 
Causes Court, Calcutta which was done. The Respondent No.1 also 
wanted to make payment of the balance sum of Rs. 1082.15- as the rent 
for month of August, 1973 by postal money order but was refused by the 
petitioner as such the Respondent No. 1 applied before the Rent Controller 
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and had been depositing with the Rent Controller rent from August 1973 
to October, 1976. 


3. The Respondent entered appearance through M/s. T. Banarjee 
and Company. According to the Respondent No. 1 because of the. 
Prohibitory order passed by the Small Causes Court, Calcutta in the 
suits filed by the Respondent No. 1 against the plaintiff the Respondent 
No. 1 did not pay the rent to the plaintiff and the said amount has 
been adjusted with the Respondent No. 1’s decretal dues. The respon- 
dent No. 1 after obtaining an exparte order from this court deposited 
a sum of Rs. 1228.45- being the balance amount of rent for the months of 
April, May, June, July, 1973; Rs. 341.10.- being the statutory interest 
thereon and also deposited the rent for the month of November to the 
tune of Rs. 1591.35- aggregating Rs. 3160.90- with the Registrar, 
Original Side, High Court, Calcutta on the 15th of December, 1976. On 
the application taken out by the Respondent No. 1 before Mr. Justice 
Salil K. Roy Chowdhury it was urged on behalf of petitioners that the 
application was taken under Section I7(1) of the West Bengal Premises 
Tenancy Act, 1956 and the said application was misconceived as no 
application could be made under the West Bengal Premises Tenancy Act 
read with the Rules of the Original Side and further that application was 
also misconceived as there was no dispute with regard to the rents of 
the said premises It is an admitted fact that at all material times the 
admitted rent in respect of the said premises is Rs. 1591.35p and it was 
also urged by the petitioners before learned Judge that the Respondent 
No. 1 should deposit the entire amount of arrears of rent as it had no 
right to adjust any amount against the arrears of rent on the contrary 
the respondent is bound in law to deposit the entire amount in accor- 
dance with the provisions of Section 17(1) without making any deduc- 
tion from the said arrears of rent towards the decretal dues. The said 
application was heard and disposed of by Mr. Justice Salil K. Roy Chow- 
dhury on 22nd of January, 1977. His Lordship held that the Respondent 
No. 1 was entitled to get the benefit under section 17(1) and extended 
.the time for deposit of the rent till 24th February 1977. Thereafter the 
petitioners preferred an appeal which was disposed by The Hon’ble 
Chief Justice and Mr. Justice Dutta in August, 1978 (1) [Since Reported in 
1979 (1) CLJ 193 Jwhereby the appeal was allowed and their Lordships held 
that the order of the trial Judge was not sustainable in law as no application 
is required to be made under section 17(1) nor any order of Court is 
necessary to make the deposit of the same in accordance with law under 
section 17(2) read with Rule 42A of the Chapter 24:of the Original Side 
Rules, The said rules indicate how the deposits are to be made. Their 
Lordship came to the conclusion that the impugned order as passed by Mr. 
Justice Salil K. Roy Chowdhury was without jurisdiction and as such it was 
set aside except in regard to rent for the month of January, 1973 for which 
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leave was granted to be deposited by February, 1977. The appellate court 
was pleased also to make it clear that the present petitioners would be at 
liberty to make an application under section 17(3) of the West Bengal 
Premises Tenancy Act contending that the requirement of section 17(1) 
of the Act has not been complied with by the Respondent No. 1 and if 
such application is made the Respondent No. 1 would also be entitled 
to contend that it complied with the requirement of Section 17(1) of the 
Act and because of the failure of the petitioner’s to reimburse, the Res- 
pondent No. 1 was not obliged to deposit or pay the rent month by month 
15th of each succeeding month for a sum equivalent to a sum of Rs. 1591. 
35- under section 17(1) of the Act. In violation of the said mandatory 
provisions of the Act the Respondent No. 1 did not deposit the rent 
with the Registrar. Original Side, High Court, During the pendency of the 
appeal on 13th of July, 1978 the Respondent No. 1 paid the rent for the 
month of May, 1978 pursuant to an exparte order whereby Mr. Justice 
Salil Kumar Roychowdhury extended the time to make that 
deposit till 13th of July, 1978. On the petitioner taking objection 


to the said order Mr. Justice Salil Kumar Roy Chowdhury 
‘ordered for a formal application being taken out by the 
Respondent No. 1 and was pleased to observe that His Lordship 


has not gone into .the merits of the case as made out by the 


petitioner under section 17(3) of the West Bengal Premises Te- 
nancy Act and in any event it would be open . for the petitioners 
herein to take appropriate proceedings as they may be advised 


under section 17(3) of the West Bengal Premises Tenancy Act but all 
the same he gave permission to deposit the rent pursuant to the order 
passed on July 13th 1978 when the tenancy of the Respondent No. 1 was 
terminated by a notice under section 13(6), the rent payable by the Res- 
pondent No. 1 was Rs. 1591.35- per month. According to the petitioners, 
the Respondent No. 1 should have deposited in court within one month 
from the date of service of writ of summons i.e., 15th of November, 1976 
a sum of Rs. 6365.40- calculated atthe rate of rent on which it was last 
paid for the months of April. May, June and July, 1973 together with 
statutory interest amounting to Rs. 1884.67 -but the Respondent No. 1 
did not deposit the amount mentioned above. Deposits made by the 
Respondent No. 1 accordingly to the petitioners were not done in accor- 
dance with section 17(1) as the Respondent No. 1 was not entitled to deduct 
any money whatsoever from the rent or the interest as such the Respondent 
No. 1 has become defaulter. The petitioners . further contended before me 
that Mr. Justice Salil K. Roychowdhury was not taking matters relating 
to Jand-lord and tenant or interlocutory matters as such any order exten- 
ding time to deposit the said amount for the month of May 1978 was 
passed without jurisdiction ; as such the said deposit for the month of 
May, 1978 becomes irregular and invalid ; hence this application has been 
made for necessary reliefs. : 
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4. Mr. Bholanath Sen with Mr. Prodosh Kumar Mullick appearing 
on behalf of the petitioners submitted that first of all the orders passed 
by the Small Causes Court, Calcutta under Order 21 Rule 46 prohibiting 
payment of rent by the Respondent No. | from paying the amount to the 
Petitioners are invalid, whithout jurisdiction and not in accordance with 
law. Such orders were passed in the nature of the garnishee proceedings 
where an order is made on the garnishee directing the Respondent not to 
depzsit or to pay any money to the judgment debtor and is directed to 
deposit in court the said amont or to Show cause as to why such deposit 
could not be made by the Garnishee. In the present case the Respondent 
No.1 filed a suit, obtained a decree and in an application under Order 21 Rule 
46 directed upon itself an order restraining itself from making payment to 
the petitioner. Secondly, according to Mr. Sen, even assuming those 
orders were valid and orders were made in accordance with law, the 
prohibitory order would not excuse a tenant from depositing money under 
section 17(1) of the West Bengal Premises Tenancy Act. He further sub- 
mitted that the order passed by Mr. Justice Salil K. Roychowdhury 
extending time to make payment on the ‘ground that there has been a 
honest mistake committed by T. Banerjee in respect of drawing up of the 
cheque ; as such time should be extended for making the payment is also 
irregular as His Lordship did not have any jurisdiction to pass that order 
beyond time fixed under section 17 of the West Bengal Premises Ten- 
ancy Act. The statutory provisions as made in the West Bengal Premises 
Tenancy Act are mandatory provisions and must be complied with by tenant 
and unless those are strictly complied with, deposits after deductions, 
would be invalid. If there is ahy non-payment or short payment within the 
specified time that would amount to defaults. The West Bengal Premises 
Tenancy Act, is a self contained code anda complete code ; as such an 
application should be made within four corners of the said act and the 
provisions thereunder must be strictly complied with. 


5. Mr. Bhabra, appearing with Pranab Kumar Pal submitted that 
from the perusal of the plaint it would appear that the suit has been filed 
by the plaintiff in respect of recovery of arrear of rent for the months of 
April. May, June, and July, 1973 which has become time barred; as such 
it.is not recoverable by the plaintiff. The respondent is not under any 
obligation to deposit the rent which is not recoverable by the plaintiff; as 
such the Respondent No. 1 cannot be held to be guilty of default and the 
defence as get out could not be struck out In that respect he carved refer- 
ence to a decision reported in (2) 65 Calcutta Weekly Notes 1093. Accor-' 
ding to Mr. Bhabra Order 21 Rule 46 does not prohibit the- judgment 
creditor from getting an order of injunction restraining itself from paying 
any money due to the judgment debtor. As there is no dispute regarding 
amount due and payable in respect of rent as such it was not necessdry foj- 
his client to take out an application under section 17(2) of the West Bengal 
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Premises Tenancy Act. Further he submitted that even assuming that the 
Small Causes Court, Calcutta has passed a wrong order that would not 
entitle this court to come to the conclusion that the said court had no 
jurisdiction to pass such order and in that respect he referred to cases 
reported in (3) AIR 1964 SC 907 and (4) AIR 1954 SC 340. So far the 
default in respect of month ‘May, 78’ is concerned, according to Respon- 
dent No. 1 the learned Judge had ample authority and inherent jurisdic- 
tion to pass an order extending time to make deposit of the rent for the 
month of May, 1978. In that respect he referred to a case reported in (5) 
75 CWN 342 and submitted that even under section 151 of the Code 
of Civil Procedure the court has jurisdiction to extend time for the purpose 
of depositing the rent. He submitted that although an appeal was pen- 
ding in respect of an order passed by Mr. Justice Salil K. Roy Chowdhury 
in respect of payment of rent for the months of April, May, June and July, 
1973 and the appeal court had complete seisin over the matter. Mr. Justice 
Salil K. Roy Chowdhury was not debarred from passing an order in 
respect of payment for the month of May, 1978. He further referred to 
cases reported in (6) 60 CWN 121; (7) AIR 1971 Calcutta 226 ; (8) 
AIR 1973 Calcutta 123; (9) AIR 1976 Calcutta 328. 


6. Sub-section (2B) of Section 17 of the West Bengal Premises 
Tenancy Act provides “No application for extension of time for depo- 
site of payment of any amount under clause 4 sub-section (2A) would 
be entertained unless it is made before the expiry of the time specified 
thereby under sub-section (1) or Sub-section (2) and no application 
for permission to pay instalments under clause (b) of Sub-section (2A) 
would be entertained unless it is made before the expiry of the time 
specified in section 17 on account of default of payment of rent” ; As such 
it appears from the facts that ` such application for extension of time for 
payment was not made before the expiry of the time ; as such according to 
the petitioner the court was not entitled to entertain such application. 
Moreover by an order passed by the appeal court it has been held that 
the trial Judge had no jurisdiction to pass such order. In terms of sub- 
section (3) of Section 17 of the West Bengal Premises Tenancy Act where 
a tenant fails to deposit within the time specified or within such extended 
time made by court the defence against delivery of possession be struck 
out and the court shall proceed with the hearing of the suit. Here the 
questions which arise for determination are first of all whether the 
prohibitory order passed by the Small Causes Court, Calcutta entitled the 
Respondent No. 1 to claim that the money payable by them to the landlord 
has been paid to the Registrar, of the Small Causes Court, Calcutta purs- 
uant to the said prohibitory order ; as such the Respondent No. 1 is under 
no obligation to pay twice over to the Registrar of the Original Side, High 
Court money equivalent for the rent for the months of April, May, June 
and July, 1973. Secondly whether the plea that the claim of the plaintiff 
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in:respect of the said rent is time barred is. available’ to a’tenant to’set - 
as; a defence in an-application under : section GY of. Section 17 ‘of mg West 
Bengal Premises Tenancy'Act. -. : eera atobe 
c9 A In the'case reported: iw (10) AIR 1978 sc’ -287, K, G.'U. ‘Trust v, 
Shri Ram Chasdraji Mandir; it was hëldythat ‘there ‘is ‘amplé authority 
for the proposition that though a débt is time-barred; it will ‘be a debt ‘due 
though not-recovetable. the relief being barred.by limitation. ‘In: Halsbury’s 
Laws of England (3rd Edition) Volume 24 at ‘page 205 Artitle 369; | it is 
stated “except in the -cases'.previously ` mentioned, the Limitation ‘Act, 
only. takes away, the remedies. by ‘actioni.or by'set off; it leaves the 
tight otherwise ‘untouched and if a creditor :whosé. debt‘ is ‘statute. barred 
has any. means of enforcing his claim: other :than: by action’ or set-off" the 
Act does not prevent him from:recovering by those means: ’ The: Court of 
Appeal in 42 Chancery ' Division heard “Statute + barred: debts’ are ' dués, 
though payment of them. cannot. be’ enforced by action’’.}.....2.0.5.. Thé 
same. view was held. by:Supreme Court of “India:in (12) ALR 1958 ‘SC: 328 
where it ‘was held, that ‘the‘statute of limitation ‘only bars the’ rentedy “but 
does not extinguish the:debt, : except’ in cases’ providéd for by Section’ 28 
of the Limitation Act...,.,.. The law, is well settled that, though the remedy 
ïs barred thé debt i is not “extinguished”, ` ‘Where the. tenant fails, to avat 
hiniself of, the ` “opportunity of depositing ‘the. Jent and has. Rot,paid thg 
rent within one month from the date of the service upon him of the . writ of 
Sumugns the landlord. would.. be entitled to take, out an application for -an 
order asking t the defence . of | the, „tepant - to. be. struck out on-the- ground 
that he has, not, deposited t the.e entire amount, due.and in that. case protection 
15 no more available, tq the tenant,and the .entire amount of.rent dug would 
include rent which | has become, time, barred,; as;such contention of, Mr.,Pal 
that i in any, event, the plaintiff's, ¢laim, for,,the.rent;for the;month ef. April, 
May,, June, and July, 1973 have become ,. time-barred. ;. as guch Respondent 
lo. 1} is under no obligation to,deposit, the same,in terms of. seen 17) 
of | ‘the, West Bengal. Premises Tenancy Act is. unsustainable. ~ « ` mal 
By, In the, case reported in. (12) .79: CWN, 89 (Hanian. Estales-Va 
Dhanuka Industries). a Division , Bench. of,this High Court had tọ ‘consider, 
whether, the statutory -Jiability to deposit equivalent of rent. under: sections 
{7i is discharged by, notice of the .prohibitory, order under- section 226(3),., 
Income, [ax Act, 1961, ‘There no, rent was, paid.,to the, landlord on the, 
ground that the. tenant, wag served with,.a notice, under section 226(3), of, 
the ] Income Tax Act,, 1964. ‘to pay , to the reyenue, authorities; any. money, 
whatsoever il that was dug from the, tenant ta the landlord, , If was held that, 
the ‘prohibitory notice under.sectign, 226(3).:9f the, Income Tax Act,. 1961, 
cannot have the effect, ‘of overriding the . special prayisions, of Section ,17 of; 
thë West Bengal Premises ‘Tenancy. Act .and :thereby absolwing., ithe, tenant 
ffol om hi his statutory obligation to deposit sums,.equivalent to rențin courts’ 
Use Section 17 of the said Act, ‘the statutory obligation has been imposed 
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on the tenant against,whom a suit or proceeding for-ejectment is instituted, 
to deposit i in ‘court or with the “Controller or pay to the landlord. within 
one month from the service of the writ of summons all arrears of,rent 
with ‘interest and there is ‘however an obligation of the tenant to go an, 
depositing month by month by 15th of the following month sum .equiva- 
lént to’ rent. ‘Only after performing. or “discharging the above mentioned, 
obligation the tenant is entitled to the protection against eviction and if the 
tenant does not discharge the obligation; mention therein his defence so, far 
possession i is concerned will be struck out. , 

9. Ia the, case, reported in AIR 1976 , Calcutta , 328 a Division 
Bench’ of this Court held that an obligation to pay an amount equis, 
valent to rent or to deposit the same in accordance with the provisions 
óf Section 1701) of the Act is a statutory obligation. whiçh cannot be regar-, 
ded as having been superseded or taken, away by the introduction of. 
Section 226(3) of the Income Tax Act, 1961, These two Acts operate in 
different’ fields. The payment made by.a tenant in compliance with the 
notice constitutes a good and valid discharge | of a tenant’s ability to, 
pay rent to the assessee landlord ‘fo the extent of ‘the amount paid but it 
could not ‘have the effect of overriding the provisions of Section 17(1) or (2) 
of the Act with the result that the | tenant, in order to avail of the protec- 
tion of Section U7 must show that the payment to the income-tax authorities 
were made within time strictly in accordance with the provisions of Section , 
17(1) or (2) of ‘the Tenancy Act and their Lordship relied on the case 
reported. in (13) 719 CWN 88. “The general provision . enumerated in 
Section 226 of the Income Tax Act does not abrogate special provisions of 
section 17 of West Bengal Premises Tenancy Act”. ' 

~ I0. ‘In the case reported in (4) AIR 1965 SC 1999 the Supreme , 
Court held that “the Rent Act’is a’ tenancy Act and a complete., scheme | 
by itself and the’ Legislature by its introduction intended that the “payment , 
of rent by the tenant to the Jandiord must be made in the manner pres- , 
cribed by Sections i70) ‘of the Act in n any suit ór Proceéedin es, to which the 
said provisions ‘apply”. 

ii. Mr.P. K. Paul has urged that “in view’ of the decisions repor- 
ted in AIR 1973 Calcutta’ 123 and AIR’ 1976 Calcutta’ 328 and also | 
because of the decision reported in 75 CWN 342 this Court has ampie ` 
power to extend the time to make payment under section 17 of ‘the West 
Bengal Premtises Tehancy Act, and under Section 151 of the Code of Civil 
Procedure. The Court has inherent power in’ appropriate cases even to 
extend time’ in respect of deposit to’ be made under Section 17° of the West 
Bengal Premises Tenancy Act. It has also been urged. that in proper cases ` 
and for extreme circumstances court should exercise such power. In the 
case reported i in ‘ATR’ 1973'Calcutta 123 it has been, held that “the Court | 
has recognised relaxation in regard to the provisions of the statute, Which © 


} 
may even be e mandatory: Court has also granted relief in such cases even | 
iil wt ia s ` 
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though the other party has been thereby deprived of a benefit or right 
under the mandatory provisions of law’. There the learned Judges in 
paragraph 17 of the judgment have stated about the special circumstances 
when such discretion should be exercised and the Court also came to the 
conclusion that “In short as it is impossible to exhaust all circumstances, 
there may be supervening circumstances which may come into existance 
in the appropriate time making it impossible for one to perform his part 
of activity. A court of law cannot be blind to such events but has to 
recognise them and mould its procedure accordingly. We are unable to 
accept the contention put in the extreme form that the Court has no power 
in any circumstances to travel beyond the provisions of the statute and 
the sword of justice has to fall as soon as there is a violation of the 
provisions of the statute irrespective of any other consideration.” It has 
further been held in that case “It will, however, be for the defaulting party 
on the facts of his case to establish that there has been no negligence or 
inaction on his part in complying with the requirements of the provisions 
of the statute or of the Court’s order based thereon and the default or 
failure occured only because of the supervening circumstances which could 
not be tided over in spite of his- best- diligence and further as soon as 
the obstacles has been’ removed’ He had taken all steps as was required 
under the law and his conduct in the matter has been bona fide 
all through”. Applying the same principles in the present case although 
there may be ground for extending the time for payment of the deposit in 
Tespect of- May; 1978 as there has’ been an honest mistake on the part of 
the advocate on'record, in writing out the cheque whereby he included 
five paise-more and because . of correcting the same there has been some 
delay ; ‘as. such time could be extended in respect of deposit for the month 
of May; 1978; but hére the petitioner’s case for striking out defence is not 
only-for non-payment of the deposit for the month of May, 1978 but also 
for non-deposit in full and within time for the months of April, May, June 
and July, 1973 for which there is no sufficient cause for non-compliance 
within the requisite provision. Each case. will have to be decided on 
its own merits Mr. Pal also relied very strongly on the case reported in 65 
CWN 1093 on the point that the tenant is not required to deposit or pay in 
respect of the time barred rent which are not recoverable from him because 
of proyision of the limitation ; but in the case reported in AIR, 1978 SC 
287 it has been held that the entire amount of rent due would include rent 
which has become time barred. Although time for making deposit was 
extended by Mr Justice Salil K. Roychowdhury His Lordship made it 
very clear that would ‘be without prejudice to the rights and contentions 
of the parties specially without prejudice to any application that may 
be taken out by the landlord under section 17(3). Inthe case reported in 
(15) 64 CWN 157 a Division Bench of this High Court held that in an 
application under section 17(3) of the West Bengal Premises Tenancy Act, 
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the defendant’s allegation that he has already made the payment to the 
landlord ; even if it were true but when a suit has been filed, within 
one month of the service of summons the tenant should have deposited 
under section 17(1) the arrears of rent; as the tenant failed to do that 
as such he suffered a statutory penalty prescribed under section 17(3). 
The said case also considered “the question may arise as to whether the 
` defendant tenant can claim the benefit of the extended period under 
section 2 by merely raising any dispute, however, false his allegation 
may be and in our opinion he has no such absolute right and if the 
Court thinks that the dispute wasa false one, raised malafide simply 
to get benefit of section 2 and supporting allegations were false, then- 
there be no dispute which would full within sub-section (2) and bring it 
within section (2)” 

12. So far as the arrears for the months of April, May, June and 
July, 1973 are concerned question of condonation of delay under sectior 
151 of the Code of Civil Procedure does not arise as there are no special 
circumstances. Iam of the opinion and hold that the payments by Res- 
pondent No. 1 to the Registrar, Small Causes Court, Calcutta towards the 
purported satisfaction of the decretal amount under order 21 Rule 46 
are not valid payments in terms of the provisions of W.B.P.T. Act. Even 
assuming such payments were made bonafide and in accordance with law 
that would not excuse the tenant from making deposits in court within one 
month from the service of the writ of summons with the Registrar of the 
Original Side, High Court, Calcutta the arrears of rent for the months 
of April, May, Juneand July, 1973 together with interest in view of the 
provisions of the Act as also in view of decisions quoted above. So far as 
the deposit for the month of May, 1978 is concerned although the Respon- 
dent No. 1, for no fault of it, was delayed for making deposit in July, 
1978 but that alone would not be of any help to Respondent No. 1 as 
default for the months of April, May, June and July, 1973 have already 
become operative because of non-payment and or short payment made 
within the time specified by the statute as such I am inclined to pass an 
order in favour of the petitioner in terms of prayers (a) and (b) of the 
notice of motion. 

13. There will be a stay of operation of the order for ten days. 
Suit to appear in the list a fortnight hence for hearing. 


A.S.G. 
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(vl! Bord Mi. Justice Anil Kamar’ Sen'and Mr.” Justice ” ” Pe 
wens be. teed © Babes Chándrá Chakraborti i rovn turer 
‘erontes Ain ‘se Decisions February ‘16, 1979. °- wy aah 
ioti Mrs: Eileen Potrtees D"Rogaire © 0" nu CD “Appellant 


GTI tse Oo. D4 Persu ible Pee Be i 
A Kumar Jagadish Chandra Singlia'& ‘ors. a i =f Respondents* 
'“ “Code of Civil Procedure, ‘ or 9, 'r.'13 whether applicable—Limitation 
Act 4973, sets.” 5,14-Condonation’ Of déliy= Sufficient ‘ causé— Whether 
time spent for proceeding imde Or. 9, r. '13' of the’ Code can be excluded.” 
Upon the! deäth' of' the’ “original tendnt ` Mis: Manen, Kumar 
Jagallish instituted à suit: against’ Biléen as a trespassér. " Eilęen clainiing 
to be the daughter of “Mrs:~ Aanén, contested” the suit.’ The’ suit ‘was 
heard for four days, adjourned to a date but as the defendatt “was not 
presentoh that! date, the suit: was decreed: Eileen then filed an appli- 
cation .under..order 9 rule 13 of the' Code of Civil “Procedure for’ setting ` 
aside ‘the decree. “Judge dismissed. her applicatioñ ‘on “the ground that- 
order 9 was ‘not :attracted. - Eileen :then filed an-appeal,! applied under ’ 
sec. 5.10f the Limitation Act for condonation‘of delay:and' prayed that ini 
computatior of “the ‘period: of- limitatiot? for “the: appeal, the “time Tost! 
in ‘proceeding! With “the: applitation“under or. `9, x. 13"of. the Code''be ' 
exoludedy or toee tom mae Eog pe So 
ait; HELD ¿“` Ordinarily. where the defendant/appellant had‘ unsuctess-' 
fully prosecuted the proceeding under ör. 9r: 13 of'the’Code, hë’ Would’ 
not be entitled to .claini-exclusion of the-period spent:for the said procee-’ 
ding in computing the petiod of limitation ‘for the appeal he inty subse- ' 
quently - prefer.’ But'-where a‘*persow pursues! sucha remedy’ under or. 9! 
r, 13 believing’ in good ‘faith ‘that is” the ‘proper “temédy but’ ubiniately ' 
fails’ on’ the ground: that such a. remedy is-not open to him in law be “whakes' 
out vircumstancesenvisagedby'see) 14'and the'-vankeconstitines” 'silfficient 
cause for involving sec! $ in hisaid. ‘The tite spent for Wrosecuting’' such? 
a proceeding’ should be excluded in -computing the limitation forappeal “that 
may subsequently be filed." moo wt Tt" YPara 6)" 
^ The defendant/appeliant. is „entitled: to- the’ relief cldimed' under “Sec. 


5 of the Limitation Act. 1G" (Pare 7)* 

un The. delay in presenting the appeal is condoned and the Rule is 

made absolute. A os 7 . Para 9F 
Cases referred to :— race 


(1) Abodh Bala Ghosh v. Radharani, ILR (1950) 2 Cal. 252 
(2) Ardha Chandra Roy Chowdhury v. Matangini Dassi, ILR 1923 
Cal. 325 . =- 
(3) Rajendra Nath Kanrar v. Kamal Krishna Kundu Chowdhury, ILR 
1959 Cai. 1057 
#C. R. No. 2272 (F) of 1978. 
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-- 5) -Kamiruddin v. Bisnupriya, 33 CWN 76 > Be Sy ga ane an 
(6) ‘Rupa Thakurani. v. Knmad,Nath;.22 CWN s94 E E pt ata 
*Ganganarain Chandra: =- - a. a i` for ‘Appellant 
Diruba ‘Kuriar Mukherji and Tapaa Kumar ‘Bast . oe Respotidents 
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” ‘The ‘fuaguiient of the Court’ Was as follows : oF 


f Sen, J. This Rule had been, issued on an ‘application . ‘under s section 
5. of the, Limitation, Act, .filed by ‘the, .defendant/appellant. , ; 


2 ‘The, ‘appellant: was, the defendant i in-a suit for eviction instituted 
„by tie: arion parties. She was sought .to. be evicted from premises 
-No, 7D, Lindsay Street, . Calcutta, on the ground that the said’ premises 
were, originally, let -out to one Mrs, Sira,Manen- who-died onAugust, 12 
„1970, and :since then the _ defendant/appellant - had . been sin, swrongful 
uao vof ,the said» premises, asv-a trespasser. .. The defendant/ 
appellant filed, a .wrjtten.statement in contesting the said: suit and claimed 
chherself.to be the. daughter, of date Mrs.-Sira Manen,and to have. inhe 
zited the. -tenancy ọn her death, . Phe suit -which. wag filed; in the year 
1972 was taken,. up: -for -hearing in spresence.of-..the. parties On May, 11, 
1976. It .was-heard, in part ọn that day and,on. 3 other-dates when. the 
-Witnegses, for „the, plaintiff. were-examined,, and the, defendant herself -was 
examined, in, part. At that; stage. the- suit was adjourned for further 
hearing to, August 9,,1977, on which date neither- the- defendant/apper 
dant -ngr her lawyer :-being,.-present, -the learned vjudge closed ‘the’ case, 
The suit was then decreed ,on, August 25,; 1977. ny tong at) 
: «43. On September 40,511977, the Er EI fled'an appli 
cation under Order: 9° Ruúle:13:of:the Code. of.:Civil Procedure’ wherein 
she pleaded that in recording the adjourned date her lawyer made» amistake 
in, noting the date as ,8.9.77 in -placę;of 9.8.77--so-that: -in the meantime the 
suit itself was, disposed. of exparte against her, This application -under 
Order Ryle -13 . of the Code was dismissed by _ ‘the learned.judge, on the 
view that when :the suit.-was decreed, on -an adjourned date-after. three 
days of. -gontested hearing , it „cannot. be said - to have been , decreed, -exparte 
Order ,9 not being attracted to such.a case. ‘The learned judge, observed ; : 
-e st “Nowrif a suit'bé decreed'on contest: the remedy-of thé’ aggrieved 
party. is to-prefer, ah appeal undef. Order-:41 of ithe. Code of’ Civil 
Procedure before: the appropriate:-fortimt: “Order 9 of the ‘Code of 
| Civil “Procedure ‘or section ‘151 of the .€ode‘of ‘Civil Procedure is 
, .y0Qt- attracted- in such! cases. -The -defendant -petitioner‘has sued in 
. - wrong forums, Thedlearned advovate Shri A. K. Bose! categorically 
‘ submitted: that because of the mistake on ^his -part his, eljent.' had‘ to 
. suffer. As stated already; the matter is rather unfortunate. but this 
o; Court. in law. is: not empowered to grant the petitioner relief prayed 
for.” 
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4. In the background of such facts, the defendant/appellant pre- 
ferred an appeal to this court and presented the memorandum with 
an application under section 5 of the Limitation Act. In her application 
she made out a case that she was advised to file an application under Order 
9 Rule 13 of the Code by her lawyer and acting on such advice she was 
bonafide proceeding with the said proceedings under Order 9 Rule 13 of 
the Code until it was dismissed on a finding that such an application is 
not competent in law on grounds set out hereinbefore. As she was 
prosecuting the said proceedings diligently and in good faith and since 
the appeal had been preferred within a reasonable time from the dismissal 
of the said application the delay may be condoned under section 5 of the 
Limitation Act read with section 14 thereof. The Rule is being contested 
by the plaintiffs/opposite parties. Mr. Mukherji appearing on behalf of 
the plaintiffs/opposite parties has strongly contended that on the facts as 
they appear on records the defendant/appellant is not entitled to any 
relief under section 5 of the Limitation Act. According to Mr. Mukherji 
she is not so entitled firstly because in computing the period of limitation 
for the appeal the time lost in prosecuting the application under Order 9 
Rule 13 of the Code cannot be excluded nor the fact of her prosecuting 
such a proceeding can be considered to be sufficient cause for extending 
the period of limitation prescribed for preferring such anappeal. Reli- 
ance is placed: by Mr. Mukherji on a Bench decision of this court in the case 
of (1) Abodh Bala Ghosh v. Radharani, ILR (1950) 2, Calcutta 252. 
Secondly, it has been contended by Mr. Mukherji that it cannot be said 
that the defendant/appellant had been prosecuting the proceeding under 
Order 9 Rule 13 of the Code in good faith. in as much as, had she pro- 
ceeded with due care and attention she would not have adopted such a 
remedy under Order 9 Rule 13 of the Code, in the facts and circumstances 
of the case. : 

5. The first objection raised by Mr. Mukherji is of some importance, 
This court in the case of Abodh Bala Ghosh (Supra) no doubt laid down 
the proposition that : “It cannot be said that as a matter of law the appe- 
llant is entitlgd to add to the period of limitation prescribed for the filing of 
an appeal the time taken by him in prosecuting an unsuccessful application 
under Order 9 Rule 13 of the Code of Civil Procedure which is dismissed 
on merits.” In holding as such, this court was following the earlier Bench - 
decisions of this court in the case of (2) Ardha Chandra Roy Chowdhury 
v. Matangini Dassi, ILR 1923 Calcutta 325 and (3) Rajendra Nath Kanrar 
v. Kamal Krishna Kundu Chowdhury, ILR 1959 Calcutta 1057. In all 
these cases, however, the defendant/appellant having two remedies open 
to him, namely, under Order 9 Rule 13 of the Code of Civil Procedure 
and under Order 41 thereof had chosen to adopt the one under Order 9 
Rule 13 which failed on merits when the defendant/appellant failed to 
make out any sufficient cause for non-appearance and then proceeded to 
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file the appeal praying for exclusion of the time spent in prosecuting the 
proceeding under Order 9 Rule 13 of the Code in computing the period of 
limitation for the appeal. In all these cases, however, the learned judges 
were laying emphasis on the fact that the proceeding under Order 9 Rule 13 
failed on merits. As a matter of fact in the case of (3) Rajendra 
Nath Kanrar (supra) the learned judges pointed out that this court in the 
case of Ardha Chandra Roychowdhury (Supra) “pointed out that if an 
application for setting aside an exparte decree is refused on the merits, 
it is very different from a case where the application fails for want of 
jurisdiction or other causes of like nature.’ In our view the distinction 
so made is of great importance. 

6. There can be no dispute that section 14 of the Limitation Act on 
its terms has no application in case of appeals. But it appears to be a 
settled principle that although section 14 is not so applicable, the principle 
of that section has been recognised by courts as applicable to appeals in 
the sense that bonafide prosecution of a proceeding in a wrong court has 
been regarded as a proper ground or as sufficient cause within the meaning 
of section 5 of the Limitation Act for extending the period of limitation 
for filing an appeal. see (4) Kunwar Rajendra v. Rai Rajeswar, AIR 1937 
PC 276, (5) Komiruddin v. Bisnupriya, 33 CWN 76 and (6) Rupa 
Thakurani v. Kumud Nath, 22 CWN 594. But the primary requirement 
of the principle of section 14 is that one must prosecute the other pro- 
ceeding in good faith ina court which from defect of jurisdiction or 
other cause of like nature is unable to entertain. This requirement is 
not fulfilled in a case where a party having two remedies equally open 
to him chooses one which fails on merits. There he cannot be allowed 
to invoke section 5 based on the above principle and claim exclusion of 
the period spent in pursuing the remedy first elected by him for falling 
back upon the other remedy. Such cases, are, however, quite distinct 
from those where a party not really having a remedy open to him, 
pursues the wrong remedy on a mistaken idea that it is so open to 
him. Here it is nota case of election of one of two remedies. It is a 
case which clearly falls within the principle of section 14. Obviously 
in this view this court in the case of Abodh Bala Ghosh (supra) 
and the other two cases referred to hereinbefore refused to exclude 
the time spent in prosecuting the proceeding under Order 9 Rule 13 
of the Code in computing the period of limitation in filing the appeal 
as in all those cases such an application failed on its merits as the 
defendant/appellant failed to make out any sufficient cause for non- 
appearance. In our view, however, it would not be correct to read these 
decisions as an authority for a proposition that in all cases where 
the defendant/appellant had unsuccessfully prosecuted a proceeding under 
Order 9 Rule 13 of the Code, he would not be entitled to claim 
exclusion of the period spent for the said proceeding in computing the 
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period of limitation for the appeal that he may subsequently prefer. 
Where a person pursues such a remedy under Order 9 Rule 13 believing 
in good faith that is his proper remedy but ultimately fails on the ground 
that such a remedy is not open to him in law, he makes out circumstances 
envisaged by section 14 and the same constitutes sufficient cause for 
invoking section 5 in his aid. There is no reason why in such cases 
the time spent for prosecuting such a proceeding should not be excluded 
in computing the limitation for the appeal that may subsequently 
be filed. 

7. Judging the present case in the light of the above principles we 
find that the suit having been decreed on August 25, 1977, in the 
absence of the defendant, the defendant filed an application under 
Order 9 Rule 13 of the Code being so advised by her lawyer. No 
doubt the suit had been heard in part prior to the date on which it’ was 
so decreed. But the defendant being absent on the adjourned date of 
hearing of the suit on the provisions of Order 17 Rule 2 of the Code it 
was open to the learned judge in the trial court to dispose of the suit 
either in terms of Order 9 or otherwise. Had it been disposed of in terms 
of Order 9 Rule 6 one of the remedies open would have been Order 9 
Rule 13 of the Code. In the present case, the learned judge in the trial 
court had not done so, but he had proceeded to dispose of the suit 
otherwise. Though he had done so it is quite obvious that the lawyer for 
the defendant made a mistake in not appreciating that the court did not 
proceed in terms of first part of Rule 2 of Order 17 and the suit in the 
present case had not been disposed of in terms of Order 9 of the Code. 
Such being the position, the application under Order 9 Rule 13 of the 
Code failed on the ground that the said Eee is not attracted the 
court having no jurisdiction to grant the relief claimed under Oder 9 
13 of the Code. But if the defendant/appellant had acted in good faith 
on such a mistaken advice of her lawyer and had prosecuted the said pro- 
ceeding with due diligence until it was found out that the remedy adopted 
by her is not competent in law we find no reason why her prosecuting 
such a proceeding cannot be held to be sufficient cause within 
the meaning of section 5 of the Limitation Act -for excluding the time 
* taken for such proceeding in computing the period of limitation for filing 
of the appeal. The appeal having been presented within a reasonable 
time from the date of disposal of the said proceeding under Order 9 
Rule 13 of the Code and when the whole period between the date of 
the decree and the date of presenting the appeal does not after excluding 
the time spent in prosecuting with due diligence the above proceedings 
exceed the period of limitation prescribed for the appeal, in our view the 
defendant/appellant is entitled to the relief claimed under section 5 of the 
Limitation Act. l ; 

8. So faras the second ground put forward by Mr. Mukherji is 
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concerned, in the facts and circumstances of the present case we are not in 
a position to hold that when the defendant/appellant preferred the applica- 
tion under Order 9 Rule 13 of the Code she did not do so with due care 
and attention. We have indicated hereinbefore that though on the date 
the suit was decreed it was the adjourned date of hearing yet on the pro- 
visions of Order 17 Rule 2 of the Code it was open to the learned judge to 
decree the suit exparte in terms of Order 9 Rule 6 of the Code. The 
lawyer for the defendant/appellant misread the proceeding to be so when 
he advised the defendant/appellant to prefer the application under Order 
9 Rule 13 of the Code. If the defendant/appellant relying on such advice- 
as one would normally do had prosecuted the said proceeding as claimed 
by her it cannot be said that she had not acted bonafide or that she had 
not acted with due care and attention. In this view, the second ground 
raised by Mr. Mukherji cannot be sustained. 

9. Inthe result, the application succeeds andthe Rule is made 
absolute. The delay in presenting the appeal is condoned and we direct 
that the appeal may now be registered if the same is otherwise in form. 
The appellant/petitioner, however, must pay the cost of hearing of this 
Rule to the opposite parties, the hearing fee being assessed at 5 Gold 
Moburs. 

Chakrabarti, J. : I agree. 

P. R. 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Rabindranath Bhattacharyya and 
Mr. Justice Monoj Kumar Mukherjee 
Decision : a 1978 
M/s. Kantilal & Brothers & Anr. ` : ... Appellants 
Versus 

Ramarani Debi & Ors. ’ ... Respondents* 

Motor Vehicles Act 1939, sec 96 faba (2)—Grounds for challenging 
claims for compensation—Maintainability of appeal— Whether owner of 
car is an aggrieved party—Code of Civil Procedure Order 41, Rule 22— 
Maintainability of cross objection. 

A. B. was knocked down by a car and was killed. His wife and ° 
children filed a claims petition before Motor Accidents Claims Compensa- 
tion Tribunal, claiming Rs. 90000 as compensation against the owner of 
the car and the Insurance Co. Tribunal made an award of Rs. 28536. 
A joint appeal was preferred by the owner of the car and the Insurance 
Co. objecting to the amount of the Award as excessive. Respon- 
dents also filed a cross objection under Order 41 Rule 22 of the Code 


* Appeal from Original Order No. 12 of 1969 (with Cress Objection) 
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of Civil Procedure objecting to the compensation as inadequate. Respon- 
dents contended that the appeal was not maintainable by the owner as 
he was not an aggrieved party since the amount of the Award was 
payable only by the Insurance Co, and also not maintainable by the 
Insurance Co. who admitted the facts of the accident but only objected 
to the quantum of the compensation. 

HELD: The appeal challenging the claim for compensation ig 
limited within the grounds mentioned in sec. 96 subs. (2) of the Motor 
Vehicles Act 1939. Appellant Insurance Co. had no available ground to 
challenge the Award and cannot challenge the quantum of compensation 
fixed by the Tribunal. ` (Para 6) 

The Tribunal made the Insurance Co. liable for the payment of the 
Award money. There was no occasion for the owner of the car to be 
aggrieved at the Award passed against the Insurance Co. alone and not 
against the owner. (Para 7, 8) 

There was no occasion or right to prefer any appeal on the part of 
the owner against the quantum of compensation fixed by the Tribunal. No 
appeal was maintainable by the owner against the Award. (Para 10) 

In the instant case when the appeal by each one of the appellants in 
the joint appeal has been found incompetent and not maintainable in law, the 
Joint appeal must be dismissed in its entirety. (Para 11) 

When there was an order for issue of notices upon respondents, 
fixing a date of hearing of the Appeal, according to law the respondents 
had the right to file cross objection under Order 41 Rule 22 of the 
Code of Civil Procedure and this right accrued after the admission of 
the Appeal. The finding of the court that the appeal is not maintainable in 
law with not render the appeal non-existant. (Parr 13) 

The Award of the amount of Rs. 28536 as compensation is reasonable 
and is not to be tnterferred with. Both the appeal and the cross objection 
are dismissed. (Para 18, 19) 

Cases referred to :— ` 

(1) Adi Pherozshah Gandhi v. H. M. Seervai, Advocate General of 
Maharashtra, AIR 1971 SC 385 
(2) Bar Council of Maharashtra v. M. Y. Dabholakar, AIR 1975 
SC 2092 f 
(3) Motors Owners Insurance Co. Ltd. & Anr. v. Hrishikesh Das & 
others, AIR 1975 Cal 218 
(4) Lavaram y. Ram, AIR 1944 Lahore 70 : 
Nirmal Kumar Ghosal ee a ...for appellant 
Dilip Sett and Provash Chandra Nag uae .. for respondents 
The judgment of the Court was as follows :— 

Bhattacharya, J.: This is an appeal by Messrs Kantilal & Brothers 
and the Vulcan Insurance Co. Ltd. against the award made by the Motor 
Accidents Claims Compensation Tribunal for Calcutta and 24-Parganas in 
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favour of the Respondents before us who were the petitioners before the 
Tribunal below. : 


2. The facts giving rise to the claim of the petitioners before the 
Tribunal are required to be briefly stated. One Anurup Chandra Banerjee, 
a retired District & Sessions Judge of the State of Bihar, aged 
about 72 years was knocked down by a private Ambassador car which 
was running ata great speed without giving any signal or sounding any 
horn. After the victim had been run over by the car, the driver did not 
slow down the speed but ran without making any attempt for rendering 
medical aid to the injured. Asa result thereof the victim died. The 
driver of the offending car was convicted and sentenced under Section 
304A of the Indian Penal Code. The heirs and successors of the deceased 
were Ramrani Debi, the widow, Amiya Mukherjee the daughter and 
Ashim Kumar Banerjee and Arun Banerjee, the sons. They filed an 
application for compensation in prescribed form on the death of Anurup 
Chandra Banerjee before the Motor Accidents Claims Compensation Tri- 
bunal. The claim was for a sum of Rs. 90,000/-. The appellants were the 
Opposite parties before the tribunal. They filed separate objections to the 
claim made by the petitioners Messrs Kantilal & Brothers are the owners 
of the offending car duly insured. The Vulcan Insurance Co. Ltd. were 
the insurer. 


3. The learned Judge presiding over the Tribunal on consideration 
of the evidence on record and in the facts and circumstances of this case 
held that the petitioners were entitled to a sum of Rs. 536/- towards com- 
pensation along with the costs of the application including the lawyer’s 
fees assessed at Rs. 100/- payable by the Vulcan Insurance Co. Ltd. and 
an award was accordingly made. Against that the present joint appeal bas 
been preferred by the two opposite party appellants. A Cross-objection 
under Order 41 Rule 22 of the Code of Civil Procedure has also been 
filed by the respondents. 


4. Mr. Ghosal appears on behalf of the appellants while Mr. Seth 
represents the petitioners respondents who filed the cross-objection 
against the award passed for a sum less than the one claimed. 


5. A preliminary objection has been taken by Mr. Seth as to the 
maintainability of the appeal. Three points require consideration in this 
connection. It has been urged first, that the Vulcan Insurance Co. Ltd. 
(hereinafter referred to as the Insurance Co.) have no right to prefer an 
appeal challenging the quantum of compensation arrived at by the Tribunal. 
Secondly, it is to be seen whether Kantilal & Bros. owhing the offending 
car have any locus standi to prefer the present appeal. Lastly, it is to be 
considered whether a joint appeal against the quantum of compensation 

‘can be filed by both the owners of the offending car as well as the insurer 
and whether it is maintainable. 
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6. In order to appreciate the points raised, we are to take note of | 
certain facts in this case. It: appears from the judgment of the Tribunal 
that at the time of hearing both the opposite party appellants did net 
dispute the death of the victim being run over by the offending car’ due to 
the negligence and rashness on the part of the driver. The only -bone of 
contention between the petitioners and the opposite purties related to the 
quantum of compensation to be assessed on the death of the victim. We 
have gone through the grounds set out in the memorandun of appeal and 
we find that all the grounds relate to the question of assessment of compen- 
sation and the basis thereof. Mr. Ghosal the learned Advocate on behalf 
of the appellants also wanted to urge his submissions challenging the 
amount of compensation fixed by the Tribunal ‘as excessive, unreasonable 
and unfair. Admittedly, therefore in this appeal the appellants want to 
challenge the amount of compensation and nothing else. Now, in view 
of the provision of sub-section (2) of Section 96 of the Motor Vehicles Act, 
1939, the appeal challenging the claim of the petitioners is limited within 
the grounds mentioned therein. Clearly the insurer, here the Insurance 
Co. as appellant had no available ground to challenge the award in the 
appeal. The Insurer appellants cannot challenge the quantum of compen- 
sation fixed by the Tribunal and have, therefore, no ground to urge in this 
appeal challenging the award. In this view of the matter, the Insurance 
Co. had no legal ground to prefer this appeal to challenge the award. 

7. The next question is whether the insured appellants, namely, 
Kantilal & Brothers have any status or occasion to prefer any appeal to 
challenge the propriety or validity of the award passed by the Tribunal, in’ 
the present case. In this connection the nature of award passed by the. 
Tribunal is to be noted: There is no dispute that the Insurance Co. as the 
insurers are liable to pay the amount as assessed by the Tribunal to the 
petitioners as per award. In clear language the learned Judge of the. 
Tribunal declared that the opposite party No. 2 Messrs Vulcan Insurance 
Co. Ltd. were to pay the sum under the award. The direction was ‘upon 
the Insurance Co. to pay and not upon Kantilal & Brothers, the. opposite 
party No. 1. No liability to pay any part of the award money has been fixed 
upon the opposite party no. 1, the owners of the offending car. No 
direction has been passed against them. The award is clearly against the 
Insurance Co. 1 alone. 

8. Sub-Section (1) of Section 11 of the Motor Vehicles Act is the 
provision for appeal against the award of a Claims Tribunal. According 
to this sub-section, if an award of the claims Tribunal be Rs. 2000 or more 
any person aggrieved by such an award may prefer an appeal to the High 
Court against it. So only a person aggrieved | by an award may challenge 
the said award in appeal. Therefore, a person not aggrieved by any award 
cannot prefer any appeal against the award of the Tribunal. The relevant 
question before us is whether the appellant Kantilal & Brothers were 
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aggrieved in any way by the award ‘of Tribunal. Mr. Ghosal has argued 
before us that when award was passed in favour of the petitioners, the 
liability under the award was primarily of the owner of the offending car 
but due to the insurance such liability rests upon the insurer and, therefore 
Kantilal & Brothers, the owners of the offending car were aggrieved at the 
passing of the award. According to law, there is no doubt the insurer will 
be liable for the amount under the award unless there is ground to avoid 
the same as indicated in the sub-section (2) of Section 96 of the Vehicles 
Act. In the case before us, the Insurance Co. do not rely upon any of 
the grounds mentioned in the said sub-section and the Insurance Co. have 
accepted the liability to pay compensation. In the objection filed before 
the Tribunal the Insurance Co.: of course, took up certain grounds men- 
tioned in Section 96(2) of the Motor Vehicles Act, but it appears that at 
the time of hearing, the Insurance Co. gave up those grounds, there was 
only the challenge relating to the quantum of compensation from the 
opposite parties. The learned judge, however, in the order found no 
liability in the owners of the car, but made the insurance Co. liable for the 
payment of the award money. There can be no doubt, therefore that there 
was no occasion for Kantilal & Brothers to be aggrieved at the award 
passed against the ‘Insurance Co. alone and not against the owners. There 
can be no grievance from the side of the owners against the award passed. 
Mr. Ghosal, has brought to our notice two Supreme Court decisions to 
show that even if no award is passed against the owners, they were 
entitled to prefer an appeal and may have reason to be aggrieved. 

9. The first case referred to by Mr. Ghosal is (1) Adi Pherozshak 
Gandhi v. H. M. Seervai, Advocate General of Maharashtra decided by 
the Supreme Courtand published in AIR 1971 SC 385. In that case 
the question arose whether the Advocate General of a State appearing 
before the Disciplinary Committee of a State Bar Council in pursuance 
of a Notice given to him under Section 35(2) wasa person aggrieved. 
The majority decision in that case is that the Advocate General is 
not a person aggrieved within the meaning of the words “person aggrieved” 
under Section 37 of the Advocates’ Act, 1961. When the Advocate 
General is asked to assist the Bar Council in proceedings against an 
Advocate, it cannot be stated that he has any grievance because the 
decision of the Bar Council is against his submission or not to his liking. 
Going through the decision we do not find that the proposition laid down 
there ona different background cannot be applicable here in the present 
case. The other case relied upon by Mr. Ghosal is the one appearing 
in AIR 1975 SC 2092. That is the case of (2) Bar Council of Maha- 
rashtra v. M.V. Dabholakar. There also the question arose whether 
the. State Bar Council was a person aggrieved as mentioned under 
Section 38 of the Advocates Act, 1971. In this case the case of Adi 
Pherozshat Gandhi already mentioned was considered and it has been 
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noted that in view of the background of the decision in the case of Adi 
Pherozshah Gandhi, (AIR 1971 SC 385) amendments had been introduced’ 
in two Sections 37 and 38 of the Act conferring right to appeal on the 
Advocate General of the State and the Attorney General of India under 
Sections 37 and 38 respectively. As we find Bar Council, Maharashtra 
was the appellant before the Supreme Court against the decision of the 
Bar Council of India and the question arose whether Bar Council of the 
State had any grievance. With regard to the meaning of the words “a 
person aggrieved” the Supreme Court in this case has held as follows :— 


“The meaning of the words “a person Aggrieved” may vary 
-according tothe context of the Statute. One of the meanings is 
that a person will be held to be aggrieved by a decision if that decision 
is materially adverse to him. Normaly one is required to establish 
that one has been denied or deprived of something to which one is 

_ legally entitled in order to make one “ʻa person aggrieved if a legal 
burden is imposed on him. The meaning of the word “a person aggri- 
eved is sometimes given a restricted meaning in certain statutes which 
provide remedies for the protection of private legal rights. The restric- 
ted meaning requires denial or deprivation of legal rights. A more 
liberal approach is required in the background of statutes which do 
not deal with property rights but deal with professional conduct and 
morality. The role of the Bar Council under the Advocates Act is 
comparable to the role of a gurdian in professional ethics. The words 
“persons aggrieved” in sections 37 and 38 of the Act are of wide import 
and should not be subjected to a restricted interpretation of possession 
or denial of legal rights or burdens or financial interests. The test is 
whether the words “‘person Aggrieved” include a person who had a 
genuine grievance because an order has been made which prejudicially 
affects his interests. 

10. Bearing’ in mind the above decision and considering the facts of 
the present case before us, we hold that the two decisions in connection with 
the Bar Council Act will not be helpful to the Appellant. In our case the 
Opposite Parties admitted that the victim died asa result of the negli- 
gence and rash driving of the carand that the Petitioners were entitled 
to compensation. But the amount of compensation as claimed by the 
Petitioners was challenged as excessive. Admittedly again, by the award 
of the Tribunal the liability of paying the compensation is not placed 
upon the Kantilal & Bros. but the insurance co. have been directed to pay 
the amount. Therefore, in this case the Owner of the Ambassador Car 
were not to pay anything. They have not been deprived of anything 
to which they are legally entitled for being a person aggrieved. No legal 
burden have been imposed upon them. By the award the owner of the 
vehicle have not been deprived or denied of any legal right in view of 
he admission of the right of the Petitioners to get compensation and in 


- 
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view of the fact that the liabilities of payment of compensation are upon 
the insurer. The grievance for which a person may appeal must be 
genuine and real grievance affecting prejudicially to his interests. In the 
pfesent case there has been no legal grievance, denial or deprivation 
of legal right or financial interests nor any order affecting 
prejudicially to the interests of the owner of the offending car. 
There has been no legal or practical injury to Kantilal & Brothers. We 
cannot therefore, hold that the said owners were aggrieved at the award 
passed by the Tribunal. On the other hand, the meaning of the words 
aggrieved at with reference to Sections 37 and 38 of the Advocates Act 
will be quite different as has been indicated in the decisions of the Supreme 
Court referred to by Mr. Ghosal. In view of our discussion above we are 
constrained to hold that there was no occasion or right to prefer any appeal 
on the part of Kantilal & Brothers against the quantum of compensation 
fixed by the Tribunal. No appeal by Kantilal & Brothers was, therefore 
maintainable against the award passed by the Tribunal. 


11. The.next question that arises is whether the joint appeal as 
presented was maintainable. We have found earlier that the appeal of 
the Insurance Co. is not maintainable as it contains no ground available to 
then under Section 96 (2) of the Motor Vehicles Act. We have also held 
that Kantilal & Brothers, the other appellant cannot be said to be a person 
aggrieved so as to have aright to prefer an appeal against the award 
passed in this case against the other appellant and as such the joint appeal 
is incompetent. In view of the Decision of this court in the case of (3) 
Motors Owners Insurance Co. Lid. & Anr. y. Hrishikesh Das & Ors. reported 
in AIR 1975 Calcutta 218, had the appeal of one of the appellants before us 
been maintainable in law, then certainly the same would have been heard 
although the appeal by the other appellant in a joint appeal was not 
maintainable in law or incompetent. In the present case when the appeal 
by each one of the appellants before us in the joint appeal has been found 
incompetent and not maintainable in law, the joint appeal filed by the 
appellants must be liable to be dismissed: in its entirety. 


12. With regard: to the Cross-objection filed by the respondents under 
Order 41 Rule 22 of the Code of Civil Procedure the award was passed 
by the Tribunal for a lesser sum than the one elaimed by them. Mr. Ghosal 
has, first contended thatthe said cross-objection should be found not 
maintainable if this court finds that the appeal of the appellants is not 
maintainble in law. According to Mr. Ghosal, ifthe present appeal is 
found incompetent or not according to Jaw, it should be taken as nonest 
and has no existence in law and consequently the respondents can have no 
right to file any cross objection. For this purpose weare to consider 
Rule 22 of Order 41 of the Code of Civil Procedure. Sub-rules I and 4 
of Rule 22 are relevant for our purpose and are quoted below : 
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(1) Any respondent, though he may not have appealed from any 
part of the decree, may not only support the decree on any of the 
grounds decided against him in the court below, but take any cross- 
objection to the decree which he could have taken by way of appeal, 
provided he has filed such objection in the Appellate Court within one 
month from the date of service on him or his pleader of notice of the 


day fixed for hearing the appeal or within such further time as the 
Appellate Court may seen fit to allow. 


(2) Where, in any case in which any respondent has under this rule 
filed a memorandum of objection, the original appeal is withdrawn or is 
dismissed for default the objection so filed may nevertheless be heard and 
determined after such notice to the other parties as the court thinks fit. 

13. According to sub-rule (1) any respondent has the right to 

prefer the cross-objection within one month from the date of service of 
notice about the appeal on him or his pleader fixing the date for hearing of 
the appeal or within such further time as the Appellate Court may seen 
fit to allow. According to sub-rule 4, if after the filing of the cross objec- 
tion by the respondent, the original appeal is withdrawn by the applicant 
of the same is dismissed for default of the applicant, the eross-objection 
may be heard and determined, Sub-rule 4 was enacted in order to prevent 
fraud or foul play from the side of the applicant after the cross-objection 
by the respondent. In the present case sub-rule 4 is not applicable bec- 
ause the present appeal has not been withdrawn neither is it dismissed for 
the default of the appellants. This default clearly refers to an action of the 
the appellant causing dismissal of the-appeal by the court after it has been 
admitted. The service of notice of the appeal for this hearing referred to 
in sub-rule (1) of Rule 22 of Order 41 clearly refers to the notice of the 
appeal meant to be served upon the respondent after the admission of 
the said appeal and naturally the question of filing cross-objection arises 
after the said admission of the appeal. There may be cases ‘when the 
memorandum of the appeal is rejected before admission and there also may 
be cases when some notice is issued connected with the appeal to be served 
upon the respondent before admission of the same. Sub-rule (1) of Rule 
22 does not refer to those notices before admission, if there be any, but it 
refers to notices in appeal fixing the date of hearing of the same to be 
served upon the Respondent or his lawyer. There is no dispute before us 
that the present appeal was admitted and thereafter the cross objection 
filed by the Respondents. Now at the time of hearing of the appeal it is 
` found that the Appellant Insurance Co. did not take any ground available to 
them in this appeal as mentioned in section 96(2) of the Motor Accidents 
Act, and that the other appellant Kantilal & Brothers had no occasion to 
be aggrieved at the award and, therefore, they have no right to prefer this 
appeal. Practically speaking in the joint appeal an endeavour was made 
from the side of the appellant to challenge the quantum of compensation 
making the owner of the car as appellant along with the Insurance Co. 
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This is an appeal to challange the quantum of compensation ina way not 
available by law. In thes circumstances when there was an order ffr 
issue of notices upon the respondents fixing a date of hearing of the appeal, 
certainly according to law the respondents had the right to file cross-obje- 
ction and this right accrued after the admission of the appeal. The 
finding of the court that the appeal is not maintainable in law will not 
render the appeal nonexistant. The objection raised by Mr. Ghosal is 
unacceptable. 

I4. In this connection another objection has been raised by Mr. 
Ghosal, regarding the maintainablity of the cross objection. It has been 
submitted that the respondents are 4 in number, the widow and the children 
of the deceased. They were the petitioners. There is no dispute about 
it. But when the appeal is filed, only the widow was made a party respon- 
dent and the appellant did not implead the three other respondents in this 
appeal. All the respondents however, appeared in the appeal could be 
served upon them and with their appearance they filed the cross objection. 
Subsequently, however, an application was filed by the Appellants 
for adding the children of the deceased as respondents in this appeal pray- 
ing for condonation of delay on the ground that there was a bonafide 
mistake for not making them parties to the appeal. The court allowed 
that application and thereafter the three childrer of the deceased were 
added as respondents, and they were responsible for not impleading them 
in time, but on their prayer their default was condoned and all the petitio- 
ners-claimants were made respondents. Now before the three respon- 
dents were made parties in this appeal, we find that getting news of the 
admission of the appeal, all of them appeared before receipts of the notice 
of appeal and filed at the same time the cross objection. All the respondents 
admittedly were proper parties and ought to have been made party res- 
pondents in the appeal. Otherwise there would have been defect in the 
appeal. In these circumstances although the daughter and the sons of the 
deceased were not made respondents at the time when they filed cross obje- 
tion after appearance in the appeal, such cross objection filed by àll the 
Tespondents must be taken asa valid cross objection because both the 
parties know that the respondents omitted originally should have been 
made parties in the appeal. This objection from the side of the appellants 
regarding the maintainability of the cross ‘objection on the ground of the 
absence of the three respondents at the time when it was filed was frivolous 
and untenable. The appellants can not take advantage of their own 
illegal action and default. 

15. Next it has been urged from the side of the appellants that the 
cross objection being filed before the service of the notice of the appeal 
on the respondents is not legal. In this respect we must say as we have 
already held that the respondents got the right to file cross-objection when 
the appeal of the appellants had been admitted, and the limitation for filing 
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the cross objection on the basis of that right is one month from the date 
of the service on the respondents or his pleader or within such further 
time as the appellate court may allow. It is therefore, clear that though the 
right of the respondents for filing cross objection accrues after the admission 
of the appeal, the limitation within which such objection is to be filed 
starts from the service of the notice of the appeal as indicated in sub-rule(1) 
of rule 22 of Order 41 of the Code of Civil Procedure. The respondents in 
this case, therefore had the right to file cross objection before the service 
of the notice. There are several decisions in support of this contention, 
but we may refer to the decision of the Lahore High Court in the case of 
(4) Lavuram v. Ram, reported in AIR 1944 Lahore 70. This is a full 
bench decision. 


16. Lastly, it has been contended from the side of the appellants 
that as no copy of the cross objection has been served upon the appellants 
or their Advocates, the cross-objection is liable to be rejected. Sub-Rule 
(3) of Rule 22 of Order 41 of the C. P. Code runs as follows :— 

“(3) Unless the respondent files with the objection a written ack- 
nowledgement from the party who may be affected by such objection or 
his pleader or having received ą copy thereof the Appellate Court 
shall cause a copy to be served, as soon as may be after the filing of 
the objection, on such party or his pleader at the expense of the 
respondent.” 

Mr. Seth, learned Advocate for the respondents has submitted that he does 

not remember whether any such copy has been served on the learned Advo- 
cate of the appellants and there is no indication in his brief that any such 
copy was served from the clear language of Sub-Rule (3), we get that in- 
case the respondent does file any written acknowledgement regarding the 

service of the copy of the objection from the party who may be affected 

by such objection, the appellate Court is to cause a copy to be served on 

the party likely to be affected by the objection or his lawyer at the expense 

of the respondent. The records of the Court does not show that any 
order was passed or that any copy was served. The fact however, remains 

that according to court’s order the cross objection was directed to be heard 
along with the appeal. There is no dispute also that the appellants and 
their Advocate knew about the filing of the cross objection and that -in the 
daily cause lists also it has been published day after day that the cross 
objection would be heard along with the appeal. Now the question would 
be whether the non service of the copy of the cross objection on the 
appellant or their Advocate will render the cross objection illegal or wheth- 
er for such non service the cross objection should be dismissed. In Rule 22 
of the Order 41 nowhere has it been stated that if the copy of the cross ob- 
jection is not served it shall be dismissed. No doubt sub-rule 3 says that if 
no such copy is served, the court shall cause a copy to be served. Of course 
we can take it in the circumstances that no such copy was served either 
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upon the appellant or their Advocate. So the question would be whether 
in the circumstances the cross objection shall be liable to be dismissed. 
As we have already stated, the appellants were aware through their 
Advocate that a cross objection had already been filed and it was to be 
heard along with the appeal as published in the printed eause list for seve- 
ral days. In this case there was no prayer from the side of the appellants 
for a copy of the cross objection neither was there any objection raised 
before the hearing of the appeal, regarding the non service of the copy of 
the objection on the appellants. Only in reply to the argument of Mr. 
Seth relating to the cross objection Mr. Ghosal for the appellants submitted 
that he did not get any copy of the cross objection. There can be no dou- 
bt that when any cross objections is filed, a copy there of should be served 
upon the party who may be’affected thereby. But in the facts of this case 
we find that the appellants knew for several days that the cross objection 
was raised in that behalf and there was no prayer for service of a copy upon 
them.The court’s records were certainly open for inspection by the parties. 
In the circumstances we find that the objection is rather technical one. Even 
at the time of hearing Mr. Ghosal did not want any time for arguing upon 
the objection after getting a copy thereof. On the other hand it has been 
argued from the side of the appellants that the cross objection is liable to 
be dismissed for want of proper date and evidences. In the facts and 
circumstances we hold that the objection of the appellants as taken is a 
technical one causing no prejudice to the appellants. This objection is, 
therefore, not sustainable in our view. 


17. Lastly, on the merits of the cross-objection, we find that the 
grievance of the respondents is that the tribunal awarded a compensation 
much less than the amount claimed. In their cross-objection they have 
claimed different amounts on different heads and, in particular, an 
objection has been raised as to the mode of calculation adopted by the 
Tribunal in arriving at the amount of compensation. In the application 
before the Tribunal we find that the antount of ‘compensation claimed 
by the petitioners was Rs. 90000/- in lump. There was no separate 
heads of claim. It was stated that the monthly income of the person 
dead was Rs. 409.75. During evidence the petitioners wanted to prove 
that they suffered loss because they had been deprived of the income of 
the deceased by the latter’s death. No evidence or claim was laid during 
hearing on other heads. Inthis view of the matter we find that the 
claims of the amounts on different heads as appear in the cross-objection 
cannot be sustained. 


18. It has been argued from the side of the respondents that 
according to the evidence adduced on the side of the respondents 
Anurup Chandra Banerjee had an expectation to live long for a period of 
19/20 years more. It has been argued that Anurup died at the age of 
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72 and he was getting a sum of Rs. 409-75 per month by way of pension 
from the state of Bihar and according to the calculation the amount of 
compensation would have been more. In this case the evidence is that 
Anurup died at the age of 72. The evidence of the cousin of the deceased 
1s that he isa medical Practitioner and that he examined his cousin and 
from the state of his heaith he was of view that he could live 19/20 years 
more. After all this witness is very much interested in the affairs of the 
respondents. He has not given any basis or data in support of his opinion. 
This sort of evidence has got no worth. More over, out of the pension 
of about rupees four hundred certain appreciable amount was to be spent 
for the personal comfort and maintenance of the deceased. According to 
Bihar Pension rules, before allowing any lump sum payable on commuta- 
tion, the applicant-pensioner has got to appear for medical examination 
as would be arranged by the state Government and the proper Medical 
authority after exmaination of the subject should give opinion about the 
expected life of the subject and on the basis of such opinion the Govern- 
ment would consider whether commutation could be allowed and how 
much amount would be granted if at all. In the absence of the opinion 
of the medical authority as prescribed by the person Rules, the question 
of commutation on the basis of a commutation value taking the span of 
life of the deceased as 75 years., such calculation was clearly erroneous 
and without proper foundation. After deducting the personal expenses 
' for the deceased out of the pension, there would have been no much 
saving and in the circumstances the amount of Rs. 28536/- as awarded for 
Compensation appears to be exceedingly reasonable. We, therefore find 
no redson to interfere with the amount of compensation awarded on the 
basis of the cross-objection filed and the same is liable to be. dismissed. 

19. In view of our findings above both the appeal and the crosse 
objection are hereby dismissed but without costs. 

Mukherjee, J.: I agree, 

K.M.G. 


[CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice 

Ramkrishna Sharma ` 

Decision : February 15, 1979 

Amit Mukherjee sri iad ... Appella 
Versus 
Sm. Bibhabati Dassi and Ors, aes ... Respondents* 
Provincial Insolveney Act, sections 28(2), 30, 37, 39, 55— Mortgage 


*F. A. No. 909 of 1969. 
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created by eposit of title deeds by an undischarged insolvent after adju- 
dication—Whether valid ; Ostensible ownership — Doctrine of,under section 41 
of the Transfer of Property Act. Whether applies in case of a transfer made 
by an undischarged insolvent after adjudication: Amendment of the order 
adjudication under section 39 of the Provincial Insolvency Act— Whether 
automatically follows after acceptance of the scheme of composition ; 
Benami transaction—Onus of proof. Transfer of Property Act, 1882, Section 
41, Code of Civil Procedure, Order 34, Rule 4. 

The disputed property was equitably mortgaged to the plaintiff by an 
‘undischarged insolvent after the adjudication of the insolvency procee- 
ding. After acceptance of a scheme of composition by the Court, the 
Official Receiver sold the disputed property to the defendant, the widow of 
insolvent after the death of the insolvent. The plaintiff instituted a 
suit for the recovery of the sum of Rs. 25 .540/- due under the mortgage 
by sale of the disputed property under Order 34, Rule 4 of the Code of 
Civil Procedure. The suit having been dismissed, the plaintiff preferred - 
the instant appeal. 

HELD: (1) Any transaction by an undischarged insolvent after 
the adjudication proceeding, even with a bonafide person for valuable const- 
deration without notice is invalid. (Para 5) 

(2) Even if the possession of the property remains with the ostensible 
owner, after the adjudication proceeding and a transaction relating to such 
Property is made by such insolvent, the doctrine of ostensible ownership 
within the meaning of section 41 of the Transfer of Property Act cannot 

b e Invoked. (Para 6) 

(3) There is no automatic annulment of the Order of adjudication 

under section 39 of the Provincial Insolvency Act on the acceptance of a 


scheme of Composition . (Para 11) 
(4) A person who alleges a transaction to be a benami must prove 
the same: . (Para 12) 


Cases referred to :— 


(1) Hunoomanpersaud Pandy vy. Mussumat Babooee Munraj Koonerwee, 
6 MIA 393 
(2) Ramcoomer y. Macqueen, IA (Suppl.) 40 
(3) Bidya Nath Dutt v. Alef Jan Bibi, 36 CLI 9 
(4) Shia Sarup v. Nand Ram, 43 All 555 
(5) Rup Narain y. Har Gopal, 55 All. 509 
A. K. Mukherjee, Kiron Mitra and S. P. Gupta ...for appellant 
Dilip Banerjee ... for respondents 
The judgment of the Court was as follows : — : 
Dutta, J.: The only question that involved in this appeal is whether 
an equitable mortgage by deposit of title deeds created by an undischarged 
insolvent is legal and vakid: 
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> ‘2. One Benoy Krishna Ghatak, since deceased, who was the owner of 
the disputed property, which is a four storied building, being premises. 
No. ISIE, Raja Dinendra Street, Calcutta was declared an insolvent on 
August 6, 1953 by the Court of the District J udge at Alipore, 24-Parganas, 
in Insolvency Case No. 14 of 1952. After he was declared an insolvent, 
he mortgaged the disputed property by way of equitable mortgage in 
favour of the plaintiff on September 23, 1953 to secure re-payment of a loan 
of Rs. 14,500/-. In the Insolvency case, the Official Receiver was appoi 
nted the Receiver of the estate of the insolvent. A scheme for composi- 
tion was filed by the insolvent and” it’ was accepted by the said Court on 
June 16, 1955. The Official Receiver was directed by the Insolvency Court 
to give effect to the schem: of composition. [1 terms of the said scheme 
of composition, the disputed property along with some other was sold by 
the Official Receiver to the defendant no. 1, Sm. Bibhabati Dısi by a deed - 
of sale dated October 14, 1955. The said Benoy Krishna Ghatak, however, 
died before the said sale. There is no dispute about these facts. The 
present suit was instituted by the plaintiff for the recovery of the sum of 
Rs. 25, 549/-on account of principal and interest due under the mortgage, 
by the sale of the disputed property under the provisions of Order 34, Rute 
4 of the Code of Civil Procedure. 3 

3. The defendants are the heifs and legal representatives of the 
sid B2aoy Krishna Ghatak. The defendant no. 1 is his widow and the 
defendant nos. 2 to 5 are his sons. The suit was coatested by the defen- 
dant no. l alone, the other defeadants did not appear in the suit. She 
denied that any equitable mortgage was created by her husband Benoy 
Krishna Ghatak: in favour of the plaintiff. It was asserted by her that she 
had purchased the property from the Official Receiver and her purchase 
not being subject to the alleged mortgage, the plaintiff was not entitled „to 
recover any amount from her. 

4. The learned Subordinate Judge, 10th Court, Alipore, came to 
the findings that before the mortgage was created the disputed property 
had vested in the Official Receiver by virtue of the provision of section 
28(2) of the Provincial Insolvency Act and, as such, the said Benoy 
Krishna Ghatak had no title to create any mortgage in’ respect of the 
disputed property. The learned Subordinate Judge held that the mortgage 
was invalid and could not be enforced. Further, he held that the defendant 
no 1 acquired title to the disputed property by virtue of the purchase made 
by her from the Official Receiver in terms of the scheme of composition 
free from all incumbrances. Upon the said findings, the learned Subordi- 
nate Judge dismissed the suit. Hence, this appeal. 

‘5. The finding of the learned Subordinate Judge as to the invalidity 
of the equitable mortgage has been seriously challenged on behalf of the 
plaintiff appellant. It is contended by Mr. Amal Kumar Mukherjee, 
learned Advocate appearing on behalf of the appellant, that as the appellant 
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was a bona fide transferee for value without notice of the insolvency 
proceeding or the declaration of the mortgagor as the insolvent, the 
mortgage was not at all affected. He submits that the position of the 
appellantawags that of a bona fide. purchaser. far- value.without notice. HG 
has placed reliance on the principles of law laid down in (1) Hunooman- 
persaud Panday x, Mussumat,Babooee,Munraj Koonweree,.6 MIA 393., In 
that.. case, it has been .observed by their. Lordships . of the Iudicial 
Committee : Varua aD . 
5 “The power of the Manager er an infant heir to _chiarge an, estat 
ı ngt his, own, is, under the Hindu , Law, a limited, and qualified power. 
It can only, be exercised rightly i in a case of need, or for. the benefit of 
ıı ithe estate, But where, in the particular, instance, the charge i is one that 
( .,4, prudent owner would make, in order to benefit the’ estate, the’ bona 
fide lender, is not. affected by the precedent, mismanagement of , the 
estate.” 
In our view, „the above Saade, has no manner of application to the facts 
and circumstances of, the instant case. Under , Section 28(2) of the Provin- 
-~ cial Insolvency Act, on the making of an order of adjudication, the Ww ole 
of the property of the insolvent shall, vest in the court orin a receiver and 
shall become divisible amongst thé credito:s. The effect of the provision 
pf section. 28(2), is that the insolvent loses title to the property which vests 
in the court og in the receiyer., The order of adjudication debars an , insol- 
went to deal with.his, property. in any manner what-so-ever, Section 55 of 
(the Provincial Insolvency . Act, protects some, bona fide transactions, namely, 
(a) any payment by insolvent’ to, pay of his creditors,. (b) any, payment for 
delivery to the .insolyent, ON any, „payment by the insolvent for valuable 
consideration, or (d) any contract or dealing . by. or, with the insolvent for . 
‘valuable cansideration, provided,, however, that’ any, such’ transaction takes 
Place before the, date of the” order of adjudication, and that the person 
(ith whom such, transaction takes place has not at the time notice of the 
Presentation of any, ingolyency petition by, or against the debtor. “It, ‘there- 
fore, follows that, the aboye transactions are protected | under two conditions, 
‘namely, (1) that any such transaction, takes place before the date of the order 
of adjudicatjon, and, that (2) the person with whom such transaction takes 
place, has no notice of. the presentation of any insolvency petition. ‘lt is 
implied from the proviso , to, section ) that any transaction taking, ‘place 
vafter, the date of the. order of ‘adjudication is is not protected ‘whether or not 
the, person with whom such , ttqnsaction “takes place has any, notice of the. 
‘insolyency petition. by or against , the debtor.” After an order of adjudica- 
tion, IS, made, section. 55., does not afford any, protection to an transaction 
with the ingolvent, however “much - the person with whom’ the transaction 
stakes place, acts bona fide : and without ‘notice of the presentation ‘of the 
insolvency. petition, of the order of adjudication. We are, therefore, unable 
to accept the contention made , on, ‘behalf of the appellant | that as ‘the 
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appellant was a bonafide transferee for value without notice of the order 
of adjudication or of the insolvency proceeding, the ~mortgage was legal 
and valid. ' 

6. Next, it has been argued on behalf of the appellant that as the 
receiver had by his conduct allowed the insolvent to deal with the disputed 
property as the ostensible owner thereof, the mortgage was not voidable 
in view of the provision of section 41 of the Transfer of Property Act. In 
this connection, much reliance has been placed on behalf of the appellant 
on the following principles of law as laid down by the Judicial Committee 
in (2) Ramcoomar v; Macqueen, IA (Supplementary) 40. 

“It isa principle of natural equity which must be universally 
applicable that, where one man allows another to hold himself out as 
the owner of an éState and a third person purchases it, for value, from 
the apparent owner in the belief that he is the real owner, the man 
who so allows the other to hold himself out shall not be permitted to 
recover upon his secret title, unless he could Overthrow that of the 
purchaser by showing either that he had direct notice, or something 
which amounts to constructive notice, of the real title: or that there 
existed circumstances which ought to have put him upon an inquiry 
that, if presented, would have led to a discovery of it.” i 

The said principle has been relied upon by Sir Asutosh Mookerjee in a 
Bench decision of this Court in (3) Baidya Nath Dutt v. Alef Jan Bibi, 
36 CLJ 9. It is complained by the appellant that even though the disputed 
property had vested in the receiver, he did not take possession of the same, 
but allowed the insolvent to remain in possession thereof. Further, the 
receiver did not get his name mutated in the Municipal register, nor did 
he take delivery of the documents of title to the disputed property from 
the insolvent. In these circumstances, it is contended, that the receiver' 
had by necessary implication made the insolvent the ostensible owner of 
the disputed property and accordingly, the transfer of the disputed 
property in favour of the appellant, who acted in good faith 
was legal and valid. This contention is equally untenable. There jis: 
no provision in the Provincial Insolvency Act. that after an order of 
adjudication is made the receiver shall take possession of the property. 
and also mutate his name in the municipal records as the. owner 
thereof. The receiver has nO power to remove any person from the 
possession of the property. It is only the court which can dispossess an 
insolvent or any person from the possession of the insolvent’s property 
The principal duty of the receiver is to realise the assets of the insolvent 
and distribute them amongst the creditors. The duties and powers of the 
receiver have been enumerated in section 59 of the Act. Such duties 
and powers do not include the taking of possession of any immovable’ 
property of the insolvent by dispossessing him. The doctrine of 
ostensible ownership, therefore, does not apply to a transfer of 
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` immovable property by a person who has been adjudicated an insolvent. 
7, After an order of adjudication is made, the order is published 
in the Official Gazette as provided in section 30 of the Provincial Insol- 
vency Act. One of the objects of the publication of the order of the adjudi- 
cation in the Official Gazette seems to be to warn all persons against 
entering into any transaction with the insolvent in respect of his property 
which is vested in the court or the receiver, as the case may be, under 
section 28(2). Although there-is no evidence that any such notice of the 
order of adjudication has been published in the Official Gazette, it may 
be presumed to have been so published, as such publication is an 
official act. It is difficult to say that even after the publication of the 
order of adjudication in the Official Gazette, the appellant had no notice 
of the same. Be that as it may, it has been stated already, any transac- 
tion with the insolvent is not protected. The question of the principle 
of ostensible ownership does not arise in the case of a transfer by an 
undischarged insolvent. We would, accordingly, overrule the contention 
of the appellant in this regard. 


.8. An application has been made by the appellant during the 
pendency of this appeal on July, 7, 1977 praying for an order on the 
District Judge, 24-Parganas directing him to send to this Court the 
records of the Insolvency proceeding. It is alleged in this application that 
despite several attempts made by-the appellant, he could not procure the 
certified copies of the relevant orders and documents relating to the 
insolvency proceeding. A plain copy of the order of the Insolvency Court 
being Order No. 42 dated June 2, 1955 whereby the learned District 

' Judge accepted the scheme of composition has been annexed to this 
application. It is not stated anywhere in the application whether it is a 
copy from the certified copy of the order. It has been alleged in para- 
graph 5 of the application that the appellant could not obtain the 
‘certified copy of the order of composition It is not understandable 
how the appellant could get a plain copy of the order. The appeal 
was filed on March 11, 1969, but the present application was filed on 
_July 7, 1977, that is, more than eight years after the filing of the 
appeal. No prayer has been made in this application to adduce addi- 
tional evidence. It has been only prayed that the records of the 
insolvency proceeding may be called for. In our view the application 
is not maintainable and moreover, we-are unable to allow such a prayer. 
The application is, accordingly, dismissed. 

9. It is contended on behalf of the appellant on the basis of the 
plain copy of the order dated June TQ, 1955 that the learned District Judge 
in accepting the scheme of composition directed the sale of the disputed 
property to the defendant no. 1, the wife of the insolvent, subject to 
the mortgage. In the first place, we cannot look into the order which, 
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as ‘aforesaid, ‘is ‘not a Certified cépy of’ the 'ofder and, in‘ the ‘second 
place’ “'there ‘is io ‘such direction in the ‘order. ‘In the ‘circhmstandes, thd 
contention is rejécted. ` gS ENE 2 ORs Beare ae a 

_ 10. “Next it is contenddd ‘on'belialf‘of thé ‘appellant ‘that in’ view - 
of the’ decisions in’ (4)' ‘Shiam Sarup v. Nand Ram,'43 All. 55$ and (5) 
‘Rup “Narain v` Har Gopal; 55 All. 509, it should be’ held ‘thai the 
equitable mortgage’ was validly created.’ In ‘the ‘first mentionéd case, d 
subsequent ‘mortgage was created duritg the insolvency ‘proceeding for 
the purpose of paying off the first!’ mortgagée who wab ‘the only’ creditor 
of the insolvent and who cónsented to the realisation of his dèbt by a’ sub- 
sequent mortgage. ‘In the secénd mentioned case, though tHe property was 
‘mortgaged after it'had vested ‘in’ ‘the receiver, ‘but Béfdre' the ‘date’ of 
the Suit, an ordér wa’ rade by ‘the 'leartied District Judge the’ effect 
of which was that the“ mortgaged property” revested in ‘the insolvebt. ' In: 
this “case, ‘it was héld'that in view of thé provision of “section '43 ‘of 
he Transfér of Property Act, thé mortgagee was’ entitled ‘to’ recdvet thé 
‘mortgage ‘debt by the Sale of the mortgaged property.’ It is not “necessary 
for us to considér ‘Whether thé principles’ laid’ down’ in" the above’ two 
‘Allahabad cases are sound, but suiffice it to say that’the ‘facts of those ‘two 
cases are coinpletely different from the facts of the préseht case before ' us’ 
The disputed property was not mortgaged by the-insdlvent‘in' favour of the 
appellant with the consert of creditors for the ‘purpose of paying off’ the 
debts, ‘nor did the ‘mortgaged’ property’ revest: in ithe insolvent In ‘these 
tircumstance’, ‘we are unable to-accept the contention- hade on' behalf of 
the apjellant that’on the basis of the principles laid-down in the above two 
Allahabad cases, it 'should be-held- thatthe mortgage: ‘created bythe ‘insol- 
vent ifi favouridf the appellant was: legal andivalid.! © > ¢ Cros is io- 
'' CIE, The last point that hàs been arguéd ‘on behalf ‘of the appéllant 
is’ that‘ after the’ écheme ‘of ‘Corhposition ` was’ accepted ‘by the' learhed 
District’ Judge, there was an’annulment ‘of ‘the ordet of „Adjudication ` by 
Virtue of section 39 of th: Provincial Insolvency Act! Uvder section’ 39; 
if the court approves the’ schemé of ' composition’ the ordér ‘of adjudica! 
tion shall be annuled. ° Section 39 'dóes hot provide that after the ‘approval 
‘of the scheme of coniposition, theré will'bé ah’ Automatic annulment. ‘Thè 
‘court has to pass and’ order annulling the order of adjudication 'evèn ássuk . 
‘ming that there'has béén an‘annulment of the otder’of adjudication beforé 
the disputed ‘property ‘was sold’ to thé ‘defendant’*no. 1, still, in view of 
‘section 37, the property of the debtor who: was’ adjudicated an’ insolvent, 
Shall ‘vest in such petsdn as the’ court‘ may ‘appoint,: or in default; shail 
revert to the debtor to the extent of his right or interest therein on such 
conditions (if any) as the court may, by order in writing, declare. There 
is no evidence before us to show as to what order has been passed by the 
court under section 37. There is also no evidence that the property was 
Sold to the defendant no. 1 after.an order of annulment of the order of 
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adjudication: ‘In our view, the sonit could not pass any gider directing 
the vesting bf thé dispiitéd | property in ‘the insolvent or ifs heirs, ‘sih¢e whder 
the’ schémé' of éoinposition accepted by the court, the’ disputed property was 
Uifectéd to be sold by the réceiver ‘to’ the’ défendant' no. f. ‘The ‘conten! 
tidal’ made! by the appellant i in this regard has’ ‘no substance’ at“all and- can* 
hot be ‘accepted. ` Se Aah. Ad 
1 1:12. Béforé we part' with this'case, we may dispose df a! short ‘point 
that has been urged | on behalf of the appellant." -It' Has’ beén argued that 
the defénudant nd. 1 is the ‘benanidar Of the insolvent and, as such, | is bound 
'by thè mortgage. ` It is now well’established that a person who’ alleges a 
{transaction to*be'a benan transaction must prové ghe samé’ The appel- 
lant ha’ not adduced any evidehce whit-so-evér to‘prove that the purchase 
‘of the: disputed property by the’ defendant no:'1"from the ‘receiver in 
‘insolvency was a bebami purchase! - It'is, however, contended on ‘behalf: of 
‘the'appellant'that the fact that‘low pricé was paid by’ thé defendant 'no. 1 
‘for the purthage of’ the’property, atid’ that she did ‘not comme to ‘deposé 
lin! the present suit disclosing her sotircé of purchase money; ‘it’ shduld be 
presumtied'that ‘it was a Benatni purchasé.’ We ‘are ‘undble''to” accept 'this 
contention. There i is no evidence ‘that the defendant no.'1 ptirchdsed’ the 
Wisputed 'property'at'a Jow price. ‘In’ out opinion, the defendant no.'1 ‘was 
Kot at ‘all obliged’ to' disclose the’ source’ of the money with ' which she 
purchased ‘the disputed property! It'may ‘be that ‘there is’ nontention lin 
thé sale ded’ that she purchaséd it with, her own stridhana money, but that 
will nét necessarily 'rai8e any presumption about the benanii ‘natére of the 
tiaisiction.” By the sale -deed, she has acquired title to the ‘disputed 
property and in the absence of positive evidence, it-cannot-be-held-that the 
plrchase made by her was benami. The onus lay on the appellant and he 
has not’been able to discharge the same. 

43. ‘For the reasons aforesaid,, the judgment and decree of the 
learned: Subordinate Judge are affirmed and this appeal is dismissed. In 
view, however, of the facts and circumstances of the case, there will be no 
order for costs in this appeal; > © 7-0), tree ms ` 

Shayma, J. ; , I agree. ..,.,. O ole ith Ghee 

K. M. G. eo 
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Transfer of Property Act, 1882, Section 53A— Defence of, whether . 
cen be taken for the first time at the appellate stage. ' ; 
The husband of the respondent instituted a suit for eviction. agit : 
the appellant on the basis inter alia of an unregistered lease. The suit 
having been decreed the instant appeal was preferred by the defendant. 
appellant who relied inter alia, on the doctrine of part performance. 
under section 53A of the Transfer of Property Act, though the said 
defence was neither pleaded nor argued at the trial stage. 
HELD: If all the ingredient facts necessary for the purpose of a 
defence under section 53A of the Transfer of Property Act are on- 
record and no new fact is required to be proved for that purpose, then a 
party is allowed to take the plea at the appellate stage though the 
defence was neither pleaded nor argued at the trial stage (Para 17) 
Case referred to :— 
(1) Piru Charan Palv, Minor Sunilmoy Nemo and anr., AYR 1973 


Cal. 1 (FB) 
Ranjit Kumar Banerjee and Madan Mokan Goswami sis Jor Appellant 
Hirendra Chandra Ghosh and Sushanta Kumar Kundu ... for Respondent 


The judgment of the Court was as follows :— 

Dutt, J.: This appeal is at the instance of the defendant ina suit 
for eviction. 

2. The plaintiff, who is the wife of Chandi Charan Bose, since 
deceased, instituted the suit against the defendant for his eviction. Her 
case was that under an agreement for lease dated Pous 20, 1327 B.S. 
corresponding to January 5, 1968, entered into by and between, the defen- 
dant and the plaintiff’s husband, the said Chandi Charan Bose, the defen- 
dant was granted a tenancy in respect of premises no. 10, Kailash Bose 
Street which is a two storied building, excluding two rooms on 
the second floor and the roof of that floor, ata rentof Rs. 475/- per ` 
month payable according to the Bengali Calendar month. It was agreed 
` between the parties that a formal lease would be executed, but before the 
execution of such a lease Chandi Charan Bose died. Under the agreement, 
the plaintiff was to use the first floor for his business purpose and the 
second floor, excluding the two rooms and the roof, for residential purpose. 
It was alleged by the plaintiff that the defendant without the consent of ` 
the plaintiff and/or her husband installed three printing machines on the 
ground floor of the suit premises and made additions and alterations to 
the premises and started doing job printing works. The running of the 
printing machines had been causing damage to the suit premises and 
noise and annoyance to the people of the locality. One of the said prin- 
ting machines was installed by the plaintiff ina ground floorroom by 
digging up and destroying the costly mosaic floor. Further, it was alleged 
that the defendant was a habitual defaulter in payment of rent. He had 
also sublet a portion of the suit premises to one Gobardhan Pakray 
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without the consent in writing of the landlord. The plaintiff, by a notice 
to quit, determined the tenancy of the defendant, but the defendant not 
having vacated the suit premises, she instituted the suit for his eviction. 
The plaintiff also claimed damages of Rs. 1,000/- for the damage caused 
by the defendant to the suit premises. 

3. During the pendency of the suit, the plaint was amended at the 
instance of the plaintiff by incorporating therein a statement to the effect 
that the defendant had without the consent of the plaintiff converted the 
open court-yard into a room by covering the same permanently and also 
converted one room into two by partition and constructed a mezanine 
floor therein. The defendant had also dismantled one iron door of the strong 
room and caused damage. It was contended that these acts of the defen- 
dant contravened the provisions of clauses (m), (o) and (p) of section 108 
of the Transfer of Property Act. 

4. The defendant entered appearance in the suit and contested the 
same by filing a written statement. He denied that he had installed the 
printing machines in the suit premises without the consent of the landlord. 
He also denied that he had caused any damage to the suit premises or that 
he had sublet a portion of the same to the said Gobardhan Pakray. He 
asserted that he had made the constructions with the consent of the land- 
lord. He denied that his acts contravened the provision of clauses (m), 
(o) or (p) of section 108 of the Transfer of Property Act, as alleged. 

5. The learned Judge, 11th Bench, City Civil Court, Calcutta came 
to the finding that as the defendant had complied with the provision of 
section 17(1) of the West Bengal Premises Tenancy Act, 1956 by depositing 
all arrears of rent together with statutory interest, he was protected against 
eviction on the ground of default in payment of rent under the provision 
of section 17(4) of the said Act. The learned Judge disbelieved the case 
of the plaintiff that the defendant had sublet a portion of the suit premises 
to the said Gobardhan Pakray. He, however, held that the defendant had 
no right to install the printing machines in the suit premises under the 
terms of the agreement. Further, he heid that the defendant was guilty 
of violation of clauses (o) and (p) of section 108 of the Transfer of Pro- 
perty Act and, as such, the plaintiff was entitled to a decree for ejectment. 
As to the plaintiff’s claim for damages, the learned Judge held that the 
plaintiff failed to prove any damage. Moreover. he found that it was 
admitted that the defendant had repaired the cracks that appeared due to 
the installation of the said machines. Upon the said findings, the learned 
Judge decreed the suit for recovery of possession of the suit premises by 
“evicting the defendant therefrom. He, however, disallowed the plaintiff's 
claim for damages. Hence this appeal by the defendant. The plaintiff has 
also filed a cross-objection to the decree in so far as it disallowed her for da- 
mages. It is also directed against the finding of the learned Judge that the 

plaintiff had failed to prove sub-letting of the suit premises by the defendant. 
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6. It is the plaintiff’s case that the defendant was inducted into the suit 
premises under the said agreement for lease which was proved and marked 
as Exhibit 2. PW 2, the plaintiff’s son, who proved Exhibit 2 stated in his 
gvidence that it.was agreed-between , the „defendant, and, his father , that, 3 
date was to be fixed for execution of a formal document of lease, but before 
that document could be executed his father. died. Accordingly, no forma] 
lease was executed. , Exhibit 2, however, is a formal lease and not an 
agreement for lease. By Exhibit 2 there was a present demise. , Mr., Hire; 
andra Chandra Ghose, learned Advocate appearing on behalf of the, plaintiff 
Tespondent has frankly admitted that Exhibit 2 is a lease and not an agree- 
ment for lease, although the document,has been described as an agreement 
for lease. . The learned Judge does.not appgar to have applied his mind tọ 
‘this aspect, of the matter. Now there is no dispute between the parties that 
‘Exhibit 2,is-a lease.executed by. both the parties, but the game, is pot 
- Tegistered, The lease iş for a term of 2l years commencing from the Ist 
day; of Magh, .1374 BS., The. Jease. was, therefore, not admissible ip 
evidence for want of-registration. The. plaintiff, however, based her case 
(on. the. terms of Exhibit 2 treating it as an agreement for lease .not required 
to be registered. . . , 5S ote a Boy ous 
13. t 7: .Mri Ranjit Kumar -Benerjee, learned. Advoeate appearing on 
‘behalf of the defendantiappellant, ‘submits at the outset that the, defendant 
s:entitled to rely où the doctrine “of part performance as embodied ip 
‘section 53A ofthe: Transfer. of Property Act. in, resisting. the; plaintiff's 
\claim-for:possession of the suit premises. The question naturally arises 
whether the.defendapt who, has: not: pleaded section 53A in. his , written 
statement should be, permitted to rely on the same for the first time, in , the 
appeal.. Mr. Banerjee has placed reliance pn a Full, Bench, decision of this 
Court in (1) Piru Charan, Pal v: Minor Sunilmoy Nemo and another, AIR 
J973 Cal.. 1.FB., where it has been held that the defendants having stated 
all ingredient facts.for the purpose of section 53A, were entitled to,, raise 
the defence under-section 53A, even though there has been no mention, of 
that section in the.written statement. The decision of the Full. Bench jis 
binding upon: us. The question, however, is whether the, defendant has 
stated all ingredient facts in support of his, defence “under section 53A. „It 
-has been already. noticed that in the written statement, no guch, defence „was 
‘taken;by the.defendant and that for the first,time it has been, takep before 
ius: .The ingredient facts are those mentioned. in section, 53A itself, namely, 
‘(1) there. is.a cantract.to transfer for.consideration, (2) the terms necessary 
-to: constitute the. transfer can be aseertained with reasonable. certainty, (3) 
‘the transferee thas, in part performance of the contract taken possession 
:of.the property-or. any part thereof, or the transferee, being already in 
: Possession,.continues in, possessjon_in , part performance, of „the contract 
‘and has done some act.in-furtherance of. the contract,, and (4) the traps- . 
‘feree has performed and is, willing to perform his part of the contract. 
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There is no dispute that the lease was signed by the said Chandi Charan 
Bose and the defendant. The defendant has in part performance of the 
contract taken possession of the suit premises and, by the admitted fact 
of the payment of a sum of Rs. 3,000 as advance rent, he has done some 
act in furtherance of the contract. There is no dispute between the parties 
as to the above facts, but the dispute is whether the transferee, that is, the 
defendant, has performed or is willing to perform his part of the contract. 
It is contended on behalf of the plaintiff respondent that the defendant not 
having paid the arrears of rent and having violated the terms of the con- 
tract by installing the printing machines and by making additions and 
alterations to the suit premises, it should be held that he has not performed 
and is not willing to perform his part of the contract. It is, accordingly, 
submitted on behalf of the plaintiff that the defendant is not entitled to 
invoke the equitable doctrine of part performance under section 53A of 
the Transfer of Property Act. 


8. So far as the non-payment of arrears of rent is concerned, it has 
been already found that after entering appearance in the suit, the defen- 
dant had deposited all arrears of rent together with statutory interest 
under the provision of section 17(1) of the West Bengal Premises Tenancy 
Act, 1956 and, accordingly, the plaintiff’s claim for eviction on the 
ground of default in payment of rent failed. So it cannot be said that 
the defendant has not performed his part of the contract by not paying 
the arrears of rent, nor can it be said that he is not willing to perform 
his part of the contract so far as the payment of rent by him is concerned, 
for the defendant has been regularly going on depositing rent in the 
court below ever since the institution of the suit. The other point, namely, 
whether the defendant has acted in violation of the terms of the lease 
-requires some consideration. There can be no doubt that if a transferee 
acts contrary to the terms of the contract he cannot avail himself of the 
equitable doctrine of part performance. 


9. The first allegation of the plaintiff is that the defendant has 
without the consent of the landlord and in violation of the terms of the 
lease installed in the suit premises three printing machines. It has been 
found by the learned Judge that the defendant had no right to install 
the printing machines under the terms of the agreement for lease. 
Exhibit 2 which is the unregistered lease provides that the defendant’ 
undertakes not to use the ground floor of the demised premises other 
than for business purpose and the second floor excluding, however, 
the two rooms thereof for residential purpose. There is no dispute that 
the defendant has been using the second floor for residential purpose. 
The lease does not specify what sort of business the defendant is entitled 
to carry on in. the demised premises. In the absence of any spe- 
cification the defendant, in our opinion,- is entitled to carry on any 
lawful business in the ground floor of the suit premises. The evidence of 


` 
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the defendant, however, is that he took the tenancy from the husband 
of the plaintiff for twofold purposes, firstly, for running a printing press 
and secondly, for residential purpose. In his cross-examination, he said 
that he wanted to incorporate in the agreement that he 
would runa printing press, but at the request of. the landlord that was 
not incorporated in the agreement. The fact, however, remains tbat 
the defendant, after he occupied the suit premises, installed the 
printing press therein. The suit has been instituted about six years after 
the creation of the lease in favour of the defendant. It does not appear 
that any objection in writing was made by the landlord to the 
installation and running of the printing press in the suit pre- 
mises. If the defendant had no right to run a printing press, it is not 
understandable why no step was taken by the landlord to prevent the 
defendant from carrying on the business of printing in the suit premises. 
The learned Judge has taken the view that as the defendant’s request to. 
incorporate into Exhibit 2,, the carrying on of the business of a printing 
press was not acceded to by the landlord, the landlord had no intention 
to allow the defendant to install the printing machines. We are unable 
to subscribe to the view of the learned Judge. If the landlord had 
come to know about the particular type of business the defendant would 
carry in the suit premises and if he was unwilling to permit him to ‘carry 
on such a business, he would have surely included a clause in the lease 
precluding the defendant from installing any printing machine in 
the suit premises. On the contrary, the landlord did not specify the 
business the defendant was permitted to carry on in the suit 
premises. We believe the evidence of the defendant that he took the 


_ tenancy for the purpose of running a printing press by installing printing 


machines in the suit premises. The facts that no steps was taken by the 
landlord for about six years supports the case of the defendant. It has 
been observed already, that in the absence of any specification of the 
business, the defendant was entitled to carry on the business of printing 
in the suit premises. 

10. A significant fact may be noticed in this connection. It trans- 
pires from the evidence of the defendant that a commercial meter was 
arranged for in the suit premises by the plaintiff’s son, P. W. 2, and that 
the meter stands in the name of the plaintiff’s father Chandi Charan 
Bose. The commercial meter was necessary for the running of the 
printing press. We do not find any reason to disbelieve the defendant 
that it was P. W. 2 who arranged for the commercial meter in the suit 
premises on behalf of the defendant. We, therefore, hold that the defen- 
dant was permitted to run the printing press by installing the printing 
machines in the ground floor of the suit premises. 

11. Let us now consider whether the defendant has violated the terms 
of the lease by making additions and alteration to the suit premises and 


` 
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thereby caused damage to the same. It is the plaintiff’s case that the defen- 
dant has converted the open court-yeard into a room by covering the same, 
constructed a mezanine floor inside a room and has converted the said 
room into two rooms by a partition. The evidence of the defendant is 
that in the month of February 1968 he purchased one printing machine 
and subsequently he purchased two other machines. He has covered 
the court-yard with asbestos sheds, but he took verbal permission of 
the landlord before erecting the same. He has affixed a printing machine 
to the floor of a room in the ground floor and for that purpose he had to 
open a portion of the mosaic floor. He however, did not take any 
permission of the landlord for the same. Further, he admits that he had 
erected a wooden mezanine floor in that room and for that purpose he 
had to fix wooden beams on the walls. He did not also take the permission 
of the landlord for the same. In our view, the defendant has not sup- 
pressed any fact from the court, for he has frankly admitted that he did 
not take any permission of the landlord for the installation of a machine 
in the room with mosaic floor or for the construction of the wooden 
mezanine floor in that room. In these circumstances, we believe that 
he covered the court-yard with asbestos sheds after taking verbal per- 
mission of the landlord. Tt has been alleged by the plaintiff that she 
was not aware of the acts of the defendant, but she came to know of the 
same for the first time from the report of the Commissioner for local 
inspection and thereafter made the application for the amendment of the 
plaint. We are unable to believe that the plaintiff was not aware of the 
construction of the asbestos shed in the court-yard or the installation of a 
printing machine in the mosaic floor or the construction of a mezanine 
floor. The plaintiff has been in possession of two rooms in the second 
floor and resides in the adjacent house’which is separated from the suit 
premises bya common wall. We believe that the defendant has cons- 
tructed the asbestos shed in the court-yard with the permission of the 
landlord and that was the reason why the plaintiff did not initially allege 
in the plaint that fact as one of the violations of the terms of the lease 
committed by the defendant. 


12. The question, however, is whether by constructing the meza- 
nine floor and by installing a printing machine on the mosaic floor of the . 
room, the defendant has violated the terms of the Jease or the provisions 
of clauses (o) and (p) of section 108 of the Transfer of Property Act. 
According to the Commissioner for local inspection, the main office room 
of the defendant has a wooden platform overhead. This platform has 
been described by the plaintiff and the defendant as the mezanine floor. 
Further, the Commissioner has found that the main office room has been 
divided into two rooms by a wooden partition anda door, and one of the 
printing machines has been installed there. The learned Commissioner 
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has not. however, stated whether the wooden platform covers the entire 
length and breadth of the room concerned. Under clause (p) of section 
108 of the Transfer of Property Act, the. lessee must not, without the 
lessor’s consent erect on the property any permanent structure. The 
wooden platform as stated in the Commissioner’s report does not, in our 
Opinion, seem to be a permanent structure, nor is the wooden partition 
dividing the room, a permanent structure. The wooden partition can 
easily be removed and so it is a temporary structure. The construction of 
these structures, therefore, do not offend the provision of clause (p). 

13. In this connection, it remains to be considered whether any 
damage has been done by the defendant to the suit premises by the install- 
ation of the machine in the room having a mosaic floor. Clause (3) of the 
terms of the lease inter alia, provides that the “lessee tenant” further 
undertakes to repair damages if any occuring during his tenancy for busi- 
ness purpose. Jt is apparent from clause (3) that the lesser was quite 
conscious of the fact that there would be damage to the suit premises 
by the use of the same by the defendant for the purpose of his 
business, that is, for the purpose of running a printing press by the inst- 
allation of printing machines. In case any damage is made to the suit 
Premises, the defendant is obliged to repair the same under the terms of 
the lease. If the defendant was only permitted to use the ground floor of 
the suit premises for the purpose of his office as alleged by the plaintiff in 
the plaint, there was no question of any damage being done to the suit 
premises and insertion of a clause in the lease in that regard. It has , been 
already held by us that the defendant was permitted to install the printing 
machines and to runa printing press in the suit premises, and that in 
any event, he was entitled to doso under the terms of the lease. It is 
not disputed that the printing machines have to be affixed to the ground 
and some damage would be done to the floor. Under the terms of the 
lease, the defendant was impliedly permitted to do that much of damage to 
the suit premises. But it was his duty to repair the damage. It is the 
evidence of P.W. 2 that because of the running of the machines, cracks 
have appeared on the walls and water percolates through the cracke during 
rainy season. Indeed, the Commissioner for local inspection has found 
that the running of the machines causes a good amount of vibration of 
all the surrounding walls as well as the floors, that the vibration has 
definitely got some effect on the foundation of the structures, and that 
there is every possibility of the structures to undergo unequal settlement 
forming cracks on the walls. He has, however, found that the vibration 
caused due to the running of the printing machines is not the only cause 
for the formation of the cracks and they are also due to the fact that, the 
building is an old one and not properly maintained for a Jong period 
resulting in the gradual deterioration of the condition of the structures. In 
our-opinion, when the lease is for the running of the printing press, 
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vibration caused due to the operation of the machines are unavoidable. The 
cracks appearing on the walls may be due to vibrations, but that cannot 
be helped in the facts and circumstances of the case. All that the defen- 
dant is required to do is to repair the damage that may be caused due to 
the running of the printing machines. g 

~ 14. The plaintiff resides in the adjacent house being premises no. 
8, Kailas Bose Street, which is separated from the suit premises by a 
common wall. It transpires from the cross-examination of P.W.2 that 
there is a printing press called “‘Nabagranthana Press” in their residential 
house, that is, at premises no. 8, Kailas Bose Street. It is not known how 
much the running of the press in the plaintiff’s house has contributed to 
the formation of the cracks in the walls of the suit premises. P. W. 2 has 
also admitted that there isa printing press at premises no. 40, Sibnarayan 
Lane. He has, however, denied that the said premises is adjacent to the 
suit premises. The defendant has categorically stated in his evidence that 
there are a number of printing presses in and around the suit premises, and 
that all the printing presses in that locality are run with the help of electrici- 
ty. The defendant was not cross-examined on that statement. Be that as it 
may, we do not find any reason to disbelieve the evidence of the defendant 
that there are a number of printing presses in and around the suit premises. 


15. The plaintiff has failed to prove that the defendant has sublet a f 
portion of the suit premises to the said Gobardhan Pakray. It is the 
defendant’s evidence that the said Gobardhan Pakray,a resident of Burd- 
wan, is a member of the Legislative Assembly and is personally known to 
him. Whenever he comes to Calcutta, he stays in the defendant’s house. 
The telephone installed in the defendant’s house stands in the name of the 
said Gobardhan Pakray. The defendant has categorically stated that the 
said Gobardhan Pakray ‘is not his sub-tenant. Besides alleging that the 
defendant has sublet a portion of the suit premises to the said Gobardhan 
Pakray, the platintiff has not adduced any evidence in support of that. 
The learned Judge has not accepted the plaintiff’s case of subletting a 
portion of the suit premises by the defendant to Gobardhan Pakray. We 
are also unable to accept the case of the plaintiff in this regard. 

16. The learned Judge has not also found that any damage has been 
caused by the defendant in the suit premises. He has, accordingly, 
refused the plaintiff’s claim for damages. The defendant has also repaired 
the cracks which appeared on the walls of the suit premises. This fact has not 
been disputed before us at the hearing of the appeal by the learned Advo- 
cate appearing on behalf of the plaintiff. The learned Judge was, therefore, 
justified in not allowing the claim of the plaintiff for damages. 

17. After considering the facts and circumstances of the case and 
the evidence adduced on behalf of the parties, we are of the view that the 
defendant has not acted in breach of the terms and covenants of the lease. 
All the ingredient facts necessary for the purpose of a defence under section 
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53A are on record and no new fact is required to be proved for that 
purpose. In our opinion, it will be inequitable that the plaintiff will be 
permitted to rely on the terms of the lease which, so far as the plaintiff is 
concerned, is inadmissible in evidence. The lease is, however, admissible 
in evidence under the proviso to section 49 of the Indian Registration Act 
for the purpose of the defence under section 53A of the Transfer of Pro- 
. perty Act, The lease has already been proved by the plaintiff and it is on 
record. In these circumstances, although the defendant has not pleaded in 
the written statement any defence in the line of section 53A of the Trans- 
fer of Property Act, in view of the decision of the Full Bench referred to 
above, we have allowed the defendant to take the plea-at the hearing of the 
appeal. Even assuming that the defendant has committed any breach, 
the plaintiff was not entitled to file a suit praying for eviction of the defen- 
dant on the grounds as mentioned in section 13(1) of the West Bengal 
Premises Tenancy Act, 1956, which is nor applicable to a lease for 21 years. 

_- 18. In this connection, we may refer to the contention of the 
plaintiff respondent that even though the unregistered lease is for 21 years, 
yet the provisions of the West Bengal Premises Tenancy Act, 1956 will 
apply to it in view of the proviso to section 3(2) of the said Act. Under the 
proviso, if the lease is for a period of not less than 20 years and the period 
limited by such lease is not expressed to be terminable before its expira- 
tion at the option either of the landlord or of the tenant, nothing in the 
Act, other than the provisions relating to rent and the provisions of ` 
sections 31 and 36, shall apply to any premises held under such lease. It is 
contended that as under clause 9(b) of the terms of the lease, the lessee has 
been given an option to terminate the lease upon giving six months’ notice 
in writing to the lessor, the proviso to section 3(2) is attracted and, 
accordingly, the West Bengal Premises Tenancy Act, 1956 applies to the 
lease. This argument, in our opinion, is not available to the plaintiff. The 
lease referred to in the proviso to section 3(2) must bea valid lease. An 
unregistered lease which is invalid and cannot be relied on by the plaintiff 
landlord is not a lease within the meaning of the proviso. In these 
circumstances, the contention of the plaintiff fails. Even assuming that the 
West Bengal Premises Tenancy Act, 1956, applies, still the plaintiff cannot 
succeed, for it has been found by us that the plaintiff has failed to establish 
any ground for ejectment as provided by section 13(1) of the Act. No other 
point has been argued on behalf of either party in this appeal. 

19. In the result, the judgment and decree of the learned Judge are 
set aside and the suit is dismissed. The appeal is. allowed, but the cross- | 
objection is dismissed. In view of the peculiar facts and circumstances 
of the case, we direct each party to bear his or her own costs both in this 
Court and in the Court below. 


. Sharma, J.: I agree. 
K. M.G. ——-— 
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[ CIVIL REVISIQNAL JURISDICTION ] 
Before Mr. Justice Arun Kumar Janah 
Decision: November 16, 1978 


Sri Sri Iswar Purnananda Mahadeb Jew ise ...Petitioner 
Versus 
Ram Narain Kapoor ase ...Opposite Party* 


Suit for recovery of arrears of rent—On the death of the tenant, 
validity of decree for entire rent against some of the tenants. 

‘Plaintiff filed a suit for recovery of arrears of rent. Defendant 
disputed relationship of landlord and tenant and contended that the suit 
was bad for non joinder of parties. Chief Judge Small Cause Court 
decreed the suit but onan application of the defendant under sec. 38 
of the Presidency Small Cause Court Act, for new trial, the Full Bench 
set aside the decree on the ground that the defendant having died during 
the pendency of the suit all the heirs and legal representatives were not 
brought on record. Plaintiff then moved the High Court against the deci- 
sion of the Fuli Bench and obtained a Rule. 

HELD: in the event of the death of a defendant, a decree for the 
entire rent against some of the heirs and legal representatives in the 
absence of others is not a nullity butis valid and effective of a decree 
for money. The Rule is made absolute. (Para 2, 3) 


Cases referred to :— 
(1) Asha Gupta & Anr. v. Sipra Dutta & Ors., 80 CWN 187 
(2) Kailash Chandra Mitra v. Brojendra K. Chakravarti & Ors., 29 


CWN 1000 
Tarun Chatterjee es jag ...for petitioner 
B. M. Seth wis asi ...for opposite party 


The judgment of the Court was as follows :— 


This Rule has been obtained by the plaintiff. The suit for recovery 
of arrears of rent was decreed by the Chief judge, Court of Small Causes 
Calcutta but whose decision was reversed by the Full Bench on an applica- 
tion under section 38 of the Presidency Small Causes Courts Act. The 
suit was filed for recovery of sum of Rs. 1218 being the arrears of rent 
from July 1961 to June 1971 at the monthly rate of Rs. 50.75 per month. 
The defendant denied that there was any relationship of landlord and 
tenant between the parties. The defence was also taken to the effect that 
the suit was bad for non-joinder of necessary parties. Certain other 
. defence was also taken but we are not concerned with those in the present 
Rule. The trial court upon a consideration of the materials on record 
decreed the suit. Against the decision of the trial court the defendant 
preferred an application for new trial under section 38 of the Presidency 


*C, R. No. 2541 of 1977. 
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Small Causes Courts Act. The Full Bench took the view that as the 
defendant died during the pendency of the suit and as alt his heirs and legal 
representatives were not brought on record, the trial court was not right 
in passing a decree in favour of the plaintif. But the Full Bench after 
setting a side the judgment and decree of the trial court remanded the suit 
to the trial court for a fresh decision after giving the plaintif an oppor- 
tunity to bring on record the other heirs and legal representatives of the 
deceased defendant. The lower appellate court relied on the decision in 
(1) Asha Gupta ard Anr v. Sipra Dutta and ors. reported in 80 CWN 187 
and on the basis thereof held that the plaintiff was not entitled to proceed 
with the suit without bringing on record the heirs and legal representatives 
of the deceased defendant. 


2. Mr. Chatterjee learned Advocate appearing in support of the 
Rule has contended that the lower appellate court was not right in 
proceeding to decide thé case on the basis of the decision mentioned above. 
He has pointed out that the decision in 80 CWN page 187 was one for 
eviction under the West Bengal Premises Tenancy Act and there the ques- 
tion for consideration was whether the heirs and representatives of a 
deceased defendant were also tenants within the meaning of the said Act. 
Mr. Chatterjee his pointed out that the decision of the lower appellate 
court is contrary to a Full Bench decision of this Court in’ the case of (2) 
Kailash Ch. Mitra v. Brojendra K. Chakravarti and ors. reported in 29 
CWN 1000 where it has been‘held that a decree for the entire rent against 
some of the heirs and legal representatives in the absence of the others is 
not a nullity and is valid and effective as a decree for money. The said 
Full Bench decision is on all fours with the facts of the present case and is 
a binding authority for the decision of the present case. Applying the Full 
Bench decision mentioned above to the present case it must be held that 
the order of remand passed by the lower appellate court cannot be susta- 
ined in law. S 

3. This rule is therefore made absolute. The judgment and decree 
passed by the Full Bench of the Court of Small Causes, Calcutta are set 
aside and those of the trial court are restored. : 


There will be no order as to costs. 


4. This Rule was called on for hearing yesterday. Mr. Chatterjee 
learned Advocate for the petitioner appeared. But no one appeared on 
behalf of the Opposite party. After hearing Mr. Chatterjee I delivered 
ithe judgment yesterday. Mr. B.M. Seth learned Advocate for the opposite 
party mentioned the matter yesterday after the hearing was concluded: 
and the judgment was delivered- and he wanted an opportunity to make 
his submissions on behalf of the opposite party. On his prayer the matter 
is appearing as item no. 18 in to day’s list. Mr. Seth made his submission 
at length and dealt with the decision reported in 29 CWN 1000 and also 
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the decision relied upon by the lower appellate court reported in 80 CWN 
187. Mr. Seth also invited my attention on the diligence and bona fide 
enquiry on the part of the petitioner in ascertaining the names of the heirs 
and legal representatives of the decased defendant. 

5. Having heard Mr. Seth in extenso and having considered the 
submissions made by him, I see no reason to take a view different from the 
view which I have already taken. The judgment delivered by me yesterday 
therefore stands only with this modification that yesterday the ‘hearing 
being non-contentious, no costs were awarded by me. But since the 
matter has been contested by Mr. Seth, I direct that the costs of hearing 
be paid by the opposite party to the petitioner the hearing fee being 
assessed at 3 gold mohurs. 


P. R. 
{ CIVIL REVISIONAL JURISDICTION ] 
Hon'ble Justice Mrs. Jyotirmoyee Nag 
Decision: February 7, 1979 
Sundar Mondal ess is a Petitioner 
Versus 
Sm. Sailabala Mondal and Ors. ... ... Opposite Parties* 


West Bengal Land Reforms Act 1955, sec. 5(5) and sec. 8.—West 
Bengal Land Reforms (Amendment) Act 1972—Notice of transfer to co- 
sharer—Pre-emption, Application for—Limitation Act 1963, Art. 137, 
whether attracted. . 

A., B. and C. were co-sharers of a property. B..on 22.12.66 trans- 
ferred a portion of the share to S., without disclosing that he had 
co-sharers and without giving notice to A. under sec. 5(5) of the West 
Bengal Land Reforms Act, 1955. A. coming to know of the transfer 
after three years, on 22.5.70 filed an application for pre-emption under 
sec. 8 of the West Bengal Land Reforms Act 1955 before the Revenue 
officer, which was later on transferred to the Munsif. Munsif rejected 
the application on the ground of limitation. Appeal was also dismissed 
by the District Judge on the same ground. A. then moved the High 
Court and contended that prior to 1972 no limitation was prescribed 
under the Act for making an application under sec. 8 of the Land 
Reforms Act. 

HELD: After the passing of the West Bengal Land Reforms 
(Amendment) Act 1972, Art. 137 of the Limitation Act 1963, would 
apply to an application for pre-emption under sec. 8 of the West Bengal 
Land Reforms Act, 1955. No period of limitation was fixed for an appli- 
cation for pre-emption by a co-sharer who had not been given notice of 

*Civil Revision No. 1802 of 1974. 
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the transfer when such application had to be made before the Revenue 
Officer before the said amendment of the Act was made. In the instant 


case no notice of transfer was served on the petitioner and the application . 


for pre-emption was made Prior to the Amendment of 1972, before the 
Revenue Officer. Article 139 of the Limitation Act 1963 is not attracted. 
Application ts not barred by limitation. (Para 3) 
The impugned judgment is set aside. (Para 4) 
Case referred to :— 
(1) Prasanta Kumar Giri & Ors. y. Gangadhar Raut, 81 CWN at 580: 
1977 (2) CLJ 439 
Parantap Roy or a Sas for Petitioner 
Mrs. Manjula Sengupta (Choudhury) saa .. for Opposite party 
The judgment of the Court was as follows :— 


This Rule is directed against the judgment passed in Misc. Appeal 
No. 167 of 1973 by the learned District Judge, Howrah, dismissing the 
appeal of the petitioner. 

2. The petitioner’s case is that he along with Badan Chandra Mandal 
and Nidhiram are co-sharers of the disputed property, namely, the residen- 
tial house and the doba appertaining thereto. Badan Chandra Mandal trans- 
ferred by deed of sale a portion of the share in the undivided residential 
house and the doba appertaining thereto to Sailabala on 22.12.66. Badan 
Chandra Mandal did not disclose in the deed of sale that he had co-sharers 
and also did not comply “with the mandatory provisions laid down in 
section 5(5) of the West Bengal Land Reforms Act. ‘On 30.4.70 the peti- 
tioner came to know about the sale and on 21.5.70 the petitioner filed 
an application for pre-emption u/s 8 of the West Bengal Land Reforms 
Act before the Revenue Officer on 22.5.70 which was later on transferred 
to the learned Munsif after the amendment of the Act in 1972. The 
learned Munsif rejected the application u/s 8 of the West Bengal Land 
Reforms Act on the ground of limitation as he held that the application 
for pre-emption was not filed within three years of the date of transfer. 
The petitioner preferred an appeal being Misc. Appeal No. 167 of 1973. 
The learned District Judge also dismissed the appeal on the ground of 
limitation in spite of his own finding that the relationship of co-sharer 
existed between the parties and there was in fact non-service of notice u/s. 
5(5) of the West Bengal Land Reforms Act. 

.3. Itis contended before me by the learned Advocate for the peti- 
tioner that both the learned Munsif and the learned District Judge erred 
in relying upon Article 137 of the Limitation Act and holding that the 
application of the petitioner to be time barred. His contention is that 
prior to 1972 when the application was made before the Revenue Officer, 
no limitation was prescribed under the Act for making an application u/s. 
8 of the Land Reforms Act in case of unnotified co-sharers and the Indian 
Limitation Act was not attracted to his case as the application was made 
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before the Revenue Officer. Accordingly the learned District Judge 
erred in dismissing his appeal. In this conhection the learned Advocate 
has relied upon a decision of a Division Bench of this Court reported in (1) 
81 CWN at page 580. In that case Their Lordships have held that after 
the passing of the West Bengal Land Reforms (Amendment) Act, 1972, 
Article 137 of the Limitation Act, 1963, would apply to an application 
for pre-emption u/s 8 of the West Bengal Land Reforms Act, 1955. No 
period of limitation, however, was fixed for an application for pre-emption 
by a co-sharer who had not been given notice of the transfer when such 
application had to be made before the Revenue Officer before the said 
‘Amendment of the Act was made. In the instant case no notice of transfer 
was served on the petitioner and the application for pre-emption was made 
prior to the amendment of 1972, before the Revenue Officer. Therefore, 
this decision will apply on all fours to the facts of the present case. 

4. Accordingly this application succeeds and the impugned judgment 
is set aside and the appeal sent back to the learned Additional District 
Judge for consideration on merits. 

No order is made as to costs. 

S. P. M. ' 





{ ORDINARY ORIGINAL CIVIL JURISDICTION ] 
Before Justice Mrs. Padma Khastgir 
February 26, 1979 meneen te ais 
Mercantile Bank Limited Ean PIff./Respondent 
Versus ry X 
Manada Sundari Saha & Ors. 3 ... Defts./Petitioners# + 


S. 68, Transfer of Property Act—Suit for mortgage-money—What is 
—Suit for money due on promissory note and deed of hypothecation 
executed by the mortgagor without seeking relief against the mortgaged 
property. If such suit can be stayed under S. 68(2) of the Act. 

The defendant No. 1 had an overdraft account with the plaintiff 
Bank. Loans made by the Bank were secured by deeds of hypothecation 
of finished stocks, stores, moveable plants, bills, book-debts etc. As 
additional security, the defendant No. 1 created an equitable mortgage in 
favour of the plaintiff over some immoveable properties outside jurisdic- 
tion by deposit of title deeds. The defendant No. 1 also executed a 
` promissory note in favour of the plaintiff as a continuing security for all 
monies due or to be due from the defendant No.1 in the said account. 
The other defendants were guarantors for the defendant No. 1. The 
plaintiff Bank sued the defendants for recovery of the ammount due from 
the defendants as principal debtor and guarantors on the overdraft account 

* Suit no. 758 of 1978. 
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on the strength of the promissory note and the overdraft agreements. The 
plaintiff did not seek any relief in respect of the mortgaged property. The 
defendants applied for stay of the suit under S. 68(2) of the Act on the 
plea that the suit was one for mortgige-money secured by immoveable 
Properties and in the circumstances of the case the Court should in its 
discretion stay the suit and direct the plaintiff Bank to exhaust. its 
remedies against the immoveable properties under mortgage before pro- 
ceeding with the suit. f 
HELD: Dismissing the application for stay: (1) A suit for mort- 
gage-money as contemplated by 5. 68(1) of the Act is a suit by the 
mortgagee qua mortgagee for the mortgage-money i. e. to enforce a right 
which accrues to him only in his capacity as a mortgagee and not in any 
other capacity. If the mortgagor chooses to create a personal Nability by 
an independant transaction e. g- by executing a promissory oh, deed of 
hypothecation ete. and the creditor chooses to proceed against the debtor 
not as mortgagor but to enforce his rights under such independènt coven- 
ants then the suit cannot be regarded asa suit for mortgage-money and 
S. 68 of the Act is not attracted. (2) The instant suit was found not on 
the mortgage but on‘independant and distinct causes of action dissociated with 
the mortgage even though the consideration for the two transactions might 
be the same. The suit was, therefore, not a suit for mortgage-money and 
as such the suit could not be stayed under S. 68 (2) of the Act. 
Cases referred to :— 
(1) Sukhadakanta v. Jogeenikanta, AIR 1934 Cal. 73 
(2) Nityananda v. R. C.B. Cinema Ltd., AIR 1953 Cal. 208, : 90 


CLJ 123 
M. K. Banerjee and Sudipta Sarkar sa -- for Petitioner 
S. Roy Chowdhury, Tapas Kumar Banerjee and 
S. P. Mazumdar ae for Respondents 


The judgment of the Court was as follows :— 


The present application has been taken out on behalf of defendants 
Nos. 1 to 4 for an order staying the Suit No. 758 of 1978 and proceedings 
thereunder, injunction restraining the Plaintiff Bank from proceeding with 
the suit and other consequential reliefs. 

2. The facts of this case shortly are that Mercantile Bank Limited 
has filed this suit against these defendants along with defendant no. 5 for 
recovery of a sum of Rs. 21,64,360.66 p. interest at the rate of 15%, declar- 
ation that the goods as mentioned in Annexure ‘H’ and book debts as 
mentioned in annexure ‘H1’ are hypothecated and/or charged to the plain- 
tiff by way of first and paramount charge for the payment of plaintiff’s 
dues to the exclusion of all others, sale of the said goods ; declaration that 
the plaintiff has a statutory title and/or interest in respect of the securities 
mentioned over the 5th defendant. and also for an injunction restraining 
the 5th defendant from proceeding with or executing the decree passed 
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in Suit No. 514 of 1977 agamer the securities mentioned above, receiver, 
injunction, costs, etc. 

3. The plaintiff’s case is that on 4th of June, 1969 an agreement was 
entered into by and between the plaintiff and the first defendant at its 
branch office at Netaji Subhas Road, Calcutta whereby the plaintiff at the 
request of the first defendant agreed to grant accommodation/loan to the 
first defendant by way of overdraft facilities fora maximum limit of Rs. 
3,C0,000.00 on condition that the first defendant would hypothecate stocks 
of finished and semifinished dryers, embossing machines, plywood machines, 
industrial machines, work in progress and all other stores and raw materi- 
als and moveable plants and machinery lying at 117, Raja Dinendra Street 
Calcutta and Jessore Road, Dum Dum, Culcutta including goods as might 
be in course of shipment, transit or delivery and document of title 
negotiable instrument, policies of insurance, present and future book debt, 
outstanding bills and moneys receivable by the first defendant etc’ Interest 
was agreed to be paid at the rate of 4% over the Reserve Bank of India 
rate with the minimum 93% per annum and other necessary and con- 
sequential reliefs. It was further agreed that on default being made by the 
first defendant of payment of any money thereby secured the plaintiff 
could take possession and appoint receiver, sell by public auction or by 
private treaty or otherwise dispose of or deal with in any manner with the 
said goods hypothecated. Pursuant to the said agreement the plaintiff 
granted and/or continued, granting overdraft and/or cash redit facilities to 
the first defendant. On 31st of January, 1970 at the request of the 
first defendant the limit was increased from Rs. 3,00,000.00 to Rs. 
3,50,000.00 but, however, all the provisions of the agreement dated 4th 
June, 1969 remained in full force and effect and by another supplemental 
agreement dated March 18, 1970 the limit was increased from Rs. 3,50,- 
000.00 to Rs. 3,80,000.00 and all other provisions of the said agreement 
‘dated 4th June, 1969 remained in full force and effect. There was another 
supplementary agreement dated 28th of August, 1970 whereby the limit 
was increased to Rs. 4,00,000.00 on the same terms and conditions. By 
another agreement dated 3rd of May, 1972 the limit was increased to Rs. 
5,00,000.00 on the same terms and conditions. On 26th of December, 
1975 the limit was increased to Rs. 10,00,000.00 on the same terms and 
conditions as before save and except that the rate of interest was increased 
to 6% over the Reserve Bank of India minimum 15% per annum. The 
plaintiff granted overdraft and/or cash credit facilities up to the limit of 
Rs. 10,00,000.00. On 7th of July, 1976 by another agreement on same 
terms and conditions the said limit was increased to Rs. 16,00,000.00. By 
way of further security the first defendant on 7th of July, 1976 executed on 
demand a promissory note for Rs. 16,00,000.00. By a separate letter 
dated 7th of July, 1976 the first defendent agreed thatthe said promissory 
note was to stand and be regarded as continuing security and would be 
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enforceable for any of the moneys which then and at any time in future 
became due and payable by the first defendant. On 7th of July, 1976 the 
first, second, third, fourth defendants jointly and severally guaranteed 
repayment to the plaintiff on demand all sums of moneys and liabilities 
upto a sum of Rs. 60,00,000.00. This guarantee was given in respect of 
the amount for which the suit hag been filed and also in respect of other 
accounts. By agreement dated 8th of June, 1977 overdraft facilities on the 
same terms and conditions was increased to Rs. 20,00,00000 and “by way 
of further security the first defendant on 8th of June, 1977 on demand 
executed a promissory note for Rs. 20,00,000.00 on the same terms and 
conditions, 

4. By several writings the first defendant acknowledged indebtedness 
to the Bank. The plaintiff’s case is that by those writings the said account 
was stated for the respective sums. In paragraph 23 the plaintiff has stated 
that the plaintiff has other claim in respect of other accounts and also the 
plaintiff has other claim in respect of the title deeds which have been 
deposited by the defendants for certain immoveable properties by way of 
colateral and additional securities situate outside the jurisdiction of this 
court and the plaintiff also pleaded that the plaintiff has some other 
cause of action against the defendant, as such the plaintiff craved leave 
under Order 2 Rule 2 of the Civil Procedure Code. 

5. Thereafter the plaintiff took out an application in. this ‘suit for 
appointment of receiver, injunction and other consequential reliefs. While 
the said application was being heard the present application has been taken 
out by the defendants. In the earlier application an order was made by this 
Court directing Talbot and Company to assess and value the securities lying 
hypothecated to the Bank and according to the valuation of Talbot and 
Company the ‘total goods secured to the bank would amount to Rs. 
37,69,400. The defendant on their own accord had. the valuation made 
and done by Talbct and Company in respect of immoveable properties 
mortgaged to the Bank and according to such valuation of Talbot 
and Company the valuation of the said properties would be Rs. 37,69,400, 

6. Mr. Milon Benerjee with Mr. Sudipta Sarkar appeared for the 
defendants Nos. 1 and 4 and submitted that the claim against defendants 
are arising out of three different accounts. On overdraft and cash credit 
account there is due Rs. 21,64.366.04. On account of bill purchase 
amount there is due Rs. 3,07,000/- and in respect of the bill discount - 
account there ig due to the extent Rs. 19,57,152.42. In total 
the defendants are liable to pay to the Bank a sum of Rs. 44,28,980.58. 
According to the petitioners, on diverse dates between June 1969 and 
October 1976 the defendants nos. 1 to 4 created mortgage by deposit of 
title deeds. From the letters dated 6th June 1969, 15th of December, 
1969 and October 19, 1976 it would appear that the mortgage of securities 
. was in respect of advance by way of fluctating overdraft. According to the 
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petitioners no secuity. was required in respect .of accounts relating to 
bill purchase and bill discounting, under IDBI Scheme as the entire 
money was advanced against bilis and those bills are covered by 
guarantee of the bankers of the purchasers. Moreover, according to the 
petitioners, certain title deeds were deposited much earlier than commen- 
cement of the bill discounting claim in 1971 and so far as the bill purchase 
account is concerned the same is duly secured by mortgage of machinery. 
Aceording to the petitioners, the plaintiff Bank is fully secured in 
respect of that amount ; as such there was no question of further securing 
the same by giving security of immoveable properties to the plaintiff Bank 
valued at about Rs. 3,00,000.00. According to the petitioner, the present 
suit by the Bank is a suit for mortgage money which is secured by immove- 
able properties. According to the petitioners, the plaintiff Bank with the 
object of harrassing the petitioners instead of filing a mortgage suit in 
the appropriate District Court has filed the present suit with the sole 
motive of ruining the petitioner’s business ; as a result they will be 
deprived of the right of redemption and will be completely ata loss ; as 
such the plaintiff Bank should be directed to proceed against securities 
of the immoveable properties and to exhaust the same first. Therefore 
this application has been made and prayed for exercise of Court’s discre- 
tion under section 68(2) of the Transfer of Property ‘Act. 1882. The 
plaintiff Bank has not abandoned and/or surrendered their security against 
immoveable properties. From the letter dated 6th June, 1969 it would 
appear that by way of additional securities for the advance of 
Rs. 3,00,000.00, equitable mortgage over land at Dum Dum was secured. 
From the letter dated 15th of December, 1969 it would appear that for the 
additional overdraft facilities of Rs. 50,000.00. Sm. Manada Sundari 
Saha was called upon by the Bank for the purposes of making over formal 
title deeds in favour of the Bank in respect of the increased overdraft 
facilities. From the document dated 19th of October, 1976 it would 
appear that the title deeds relating to property at Dum Dum and Acharyya 
Prafulla Chandra Road have been referred to. 

7. Mr. Milan Banerjee referred to Sections 58,67,68 (1) (a) and 
68(2) of the Transfer of Property Act. He further referred to cases repo- 
rted in AIR 1934 Calcutta 73; AIR 1953 Calcutta 208. He submitted 
that by obtaining leave under Order 2 Rule 2, the plaintiff had made it 
abundantly clear that the plaintiff wishes to file a separate suit in respect 
of the same cause of action ; as such obtained leave under Order 2 Rule 
2. If the plaintiff’s cause of action was different so far the mortgage 
properties are concerned then no leave under Order 2 Rule 2 was requi- 
red to be taken from this Court. The title deeds, according to him, were 
deposited by way of additional security and in respect of the same loan. 
As such recovery of the loan is nothing but the recovery of the mortgage 
money. 


328 Mercantile Bank Ltd. yv. Manada Sundari Saha [1979 (1) CLJ 


8. Mr. Subrata Roychowdhury appeared with Dr. Tapas Banerjee 
for the Bank and submitted that this application is wholly misconceived 
as the present suit filed by the Bank is not for recovery of mortgage money 
but the plaintiff has filed the suit for recovery of money which is secured 
by hypothecation of machinery, book debts, stock-in-trade, etc. There i$ 
also a personal covenant of the defendants to pay the said money. The 
plaintiff’s case is also based on promissory notes, guarantee, various ackno- 
wledgements made by the defendants and also on accounts stated as pleaded 
in the plaint. Paragraph 23 of the plaint, according to Mr. Roychowdhury 
only indicates that the plaintiff is entitled to file a suit for mortgage in 
respect of the colateral security and this particular cause of action as made 
out in the present plaint is completely unrelated to or unconnected with the 
equitable mortgage created by the defendants jn Bank’s favour. The plain- 
tiff has filed the suit for recovery of the money qua mortgage as such 
this is not a suit for recovery for the sum on mortgage money but the 
cause of action is independent and is unconnected with mortgage. As 
such this application must be dismissed with costs. 


9. Hefurther urged, that the promissory notes, deeds of hypo- 
thecation acknowledgements are independent of the mortgages as such the 
question of recovery of mortgage money under Section 68(1) does not 
arise. According to Mr. Roychowdhury, the case reported in AIR 
1953 Calcutta 208 applies and the principles enumerated in the said 
decision will cover the present case and the case reported in AIR 1934 
Calcutta 73 is no longer good law and in that respect he craved reference 
to a passage from Mulla on Civil Procedure Code under Order 34 and 
as such the observation made by the learned Judges in the case reported 
in AIR 1934 Calcutta 73 is not correct. He further referred to Section 
96 of the Transfer of Property Act and submitted that the present suit is - 
not a suit for recovery of the mortgage money. 

10. From the facts stated above, it would appear that this Court 
will have to decide two questions ; first of all whether the present suit has 
been filed by the plaintiff for recovery of mortgage money and secondly 
whether the discretion given under Section 68(2) should be exercised by 
this Court in the present case. Under Section 58 mortgage money 
includes principal money along with interest for which payment is secured 
by the mortgages. From the documents that have been annexed to the 
‘affidavits it would appear that the money advanced by the Bank has 
been secured and/or protected by the hypothecation of moveables, book 
debts, etc., by execution of promissory notes and also by deposits of 
title deeds and the language have been used by Bank that by way of 
further security these measures have been taken by the Bank. 

11. In the case reported in AIR 1934 Calcutta 73, a Division Bench 
of this Court presided over by Mukherji and Mallik JJ. had to consider 
the liability of a mortgagor and also had to consider whether the plaintiff 
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could ask for money decree in such a` case and after giving all the 
consideration the learned Judges came to the conclusion that the question 
must be answered in the negative. Although a creditor, who takes a 
security in the shape of a mortgage, cannot be regarded as having 
forgone such rights as a creditor has under the general law. But by 
construing the provisions of the Transfer of Property Act Their Lord- 
ships came to the conclusion that the general rights of the creditor are 
to some extent abrogated by the said Act. According to the ratio of 
that case creditor’s right to a ask for money decree is very much 
restricted by the provisions of Section 68 of the Act and an action for 
debt is not the usual remedy of a mortagee in India. Their Lordships 
quoted a passage from Sir Rashbehary Ghose on Mortgage, Edition 4. 
Volume 1, Pages 76 to 77. The mortgagee is not bound to sue for both 
the remedies of personal covenant and to proceed against the mortgage 
property. The pledgee must ordinarily obtain a decree directing a sale to 
make his security available. Section 68 gives the right which the Courts 
have long recognised on equitable grounds. According to the ratio of 
the said decision, a mortgagee in respect of a simple mortgage in view 
of the provisions of Section 68 of the Transfer of property Act has no 
cause of action for a relief in the shape of a decree for money independe- 
ntly of the mortgage and apart from his right as mortgagee and it is not 
open to him to ignore the mortgage and fall back on the debt. In the 
said case, on facts, the money was advanced and the consideration money 
was made up of various items and the plaint was not framed for recovery. ' 
of the debt nor was the mortgage pleaded as evidence of admission 
or acknowledgment of the said liability. On the plaint, as framed, the 
suit could not be possibly treated as a suit for recovery of the said items. 
So there the plaintiff did not sue on the personal covenant. i 
12.. In the-case reported in (2) AIR 1953 Calcutta 208 (Nityananda vy. 
R.C.B. Cinema Limited) P.B. Mukharji, J., held that under the combined 
operation of Section 96 and Section 58(b) of the Transfer of Property 
Act an equitable mortgage must be held to bea mortgage where the 
mortgagor binds himself personally to pay the mortgage money. In an 
equitable mortgage the mortgagee has the right to sue for the mortgage 
money within the meaning of section 68(1) (a). In order to stay the pro- 
ceedings ina suit under Section 68(2) the suit must be a suit by the 
mortgagee for the mortgage money. According to P.B. Mukharji J. 
Section 68(1) indicates that the right to sue mentioned in that section is a 
right which belongs to the mortgagee only in his capacity as a mortgagee 
and not ina totally different capacity. But if the mortgagor chooses to 
create a personal liability by independent transaction like a promissory 
note a cheque-or other independent engagement completely dissoci- 
ated from the mortgage, then he does not come within the scope of Section 
68(1) (a) or within the principle that security should be called up first 


330 Mercantile Bank Ltd. v. Manada Sundari Saha [1979 (1), CLJ 


before personal liability is enforced. In such a case as the personal 
liability to repay a loan arises independently of any existing mortgage the 
suit would not be considered to be a suit by the mortgagee for mortgage 
money and in sucha ¢ase the defendant would not be entitled to ask for 
stay of the suit under section 68(2). In the said case the plaintiff filed a 
suit on a promissory note for Rs. 40,000.00 and in paragraph 3 of the 
plaint the plaintiff also pleaded that the defendant created an equitable 
mortgage by deposit of title deeds in respect of a cinema house situated 
outside the jurisdiction and asked for leave under Order 2 Rule 2 to file a 
separate suit to enforce the mortgage ifand when necessary. Yhe defen- 
dants filed a written statement denying execution of the promissory note 
and also denied the fact of deposit of title deeds. According to the 
ratio of the said judgment, an equitable mortgage by deposit of title deeds 
is placed on a similar footing as a simple mortgage and the rights and liabi- 
lities of a mortgagor and a mortgagee under such an equitable mortgage are 
the same as far as may beas those under a simple mortgage and that 
is plain from the clear provisions of Section 96 of the Transfer of Property 
Act; as sucha mortgagor under an equitable mortgage has a personal 
liability to pay the mortgage money. In order to avail of the provision 
of Section 68(2) the suit must be a suit by the mortgagee for the mortgage 
money and not in a suit in which the mortgagee prosecutes qua mortgage 
for the recovery of the mortgage money. His Lordship came to the 
conclusion that the right to sue mentioned in that section is the right 
which belongs to the mortgagee only in his capacity as a mortgagee and 
not in a totally different capacity such asa payee of a promissory note in 
this case and according to His Lordship the mortgage money is the money 
secured by mortgage and not what is secured by promissory note. The 
personal liability to pay money must be discovered to arise on the mortgage 
itself and not dehors the mortgage. His Lordship also came to the 
conclusion that suit on a@ promissory note is a distinct cause of action, 
independent of and apart from mortgage and although an equitable mort- 
gage created a personal liability the suit was not filed for enforcement of 
that. In such a case if the personal liability on a loan arises independently 
of any existing mortgage then the suit is not by the mortgagee for mortgage 
money and the learned Judge came to.the conclusion in that case that the 
argument that the consideration of the promissory note is the same as 
the consideration for the mortgage money could not in his view make any 
difference in the construction of Section 68 of the Transfer of Property 
Act. His Lordship also stated that the principle behind the statutory 
provision is the law’s reluctance to make the mortgagor personally liable 
so long as his security is there to answer for the debt. But if the mortga- 
gor chooses to create a personal liability by independent transaction like 
a promissory note. a cheque or other independent engagement completely 

dissociated from the mortgage then he does not come within the meaning 
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of Section 68(1) (a) of the Transfer of Property Act or under the principle 
that security should be called up first before personal liability is enforced. 
By executing these documents he really indicates to the creditor that he 
brings an independent personal liability to answer the loan apart from the 
mortgage. Although the consideration is the same for the promissory 
note and the original loan they are regarded in law as distinct and separate 
causes of action. His Lordship came to the conclusion that the discre- 
tion as envisaged under section 68 (2) must be exercised on cogent grounds 
and not arbitrarily. 

13. In the case reported in AIR 1934 Calcutta 73 a Division 
Bench of this High Court had to consider the liability of a mortgagor 
under a mortgage and Their Lordships held that “a mortgagee in respect 
of a simple mortgage in view of the provisions of Section 68 of the 
Transfer of Property Act has no cause of action for relief in the shape 
of a decree for money independently of the mortgage apart from his right’s 
asa mortgagee”. Their Lordships further held that “an action for debt 
is not the usual remedy of a mortgagee in India and where none of the 
clauses (b), (c) or (d) of Section 68 is satisfied the mortgagee can 
only sue on his right ex-contract upon the Fcovenant under Clause (a) and 
it is not open to him to ignore the mortgage and fall back on the debt”. 
Their Lordship further held that “if the debt was to be sued upon, it was 
a different item in respect of which liability was to be pleaded and 
proved”. In that case before Their Lordship the question did not arise 
for determination whether a creditor can sue for the debt independent 
of the mortgage resting his claim on documents unconnected with 
the mortgage. The case before me is completely different from the facts in 
that casé. In the present case the plaintiff has filed a suit not in respect of the 
mortgage but has relied and based its claim on promissory notes, deed of 
hypothecation, ackowledgements, accounts stated etc. As such on facts alone 
the said case can be distinguished from the present one before me. The 
case cited in AIR 1934 Calcutta dealt with the right of a mortgagee 
who filed his claim on the mortgage and also fora personal decree. In 
the present case the plaintiff has filed the suit dehors the mortgagee. 
In the present case the defendants have chosen to create a personal 
liability by independent transaction by executing promissory notes, deed 
of hypothecation, acknowledgement, which are completely dissociated from 
the mortgage. By entering into an independent contract for debt as evide- 
need by promissory notes, deed of hypothecation and acknowleigement 
letters, the defendants have indicated to the plaintiff Bank that thereby the 
defendants have created an independent personal liability to answer the 
loan apart from the mortgage where not only the right to enforce against 
the mortgage property is there but also a personal liability to pay for the 
same. Here the plaintiff’s case is based on independent and distinct 
cause of action which is independent from the mortgage. Although the 


332 Mercantile Bank Ltd. v. Manada Sundari Saha [1979 (1) CLI 


consideration for the promissory note, deed of hypothecation, acknowledg- 
ments, accounts stated are the same for the mortgage but in law they are 
distinct and separate causes of action. Even assuming, if the plaintiff fails in 
this suit the plaintiff would not be debarred from bringing an action on the 
mortgage in a separate suit. Although the consideration is the same for 
the promissory note, deed of hypothecation etc. as also a mortgage the 
defendants cannot take advantage of section 68(2) and say that the plain- 
tiff must exhaust the mortgage security first before enforcing its tight on 
the documents mentioned above. Under the deed of hypothecation and/ 
or overdraft agreement the defendants agreed that all goods wherever 
stored or of any goods in transit or shipments, documents of title, negoti- 
able instrument, policies of insurance, present and future book debts, 
outstanding bills, money receivable by the Company by hypothecating 
and/or charging and by way of first charge as security for the payment to 
the Bank on demand of balance at any time and the defendant also agreed 
to furnish to the Bank by way of additional security to the satisfaction 
ofthe Bank and the defendant also agreed to hand over immediate 
Possession of the goods and the Bank under the agreement is entitled at all 
limes as the absolute owner and without any notice of demand to the com- 
pany to enter any place where the charged goods are, inspect, value, sale by 
public auction or by private contract or otherwise dispose of or deal with in 
any manner or any part of the charged goods, book debts and realise its 
‘money. From the promissory notes executed it would appear that the 
defendants have undertaken an independent liability to pay for the same. 
From the deed of guarantee it would also appear that a separate liability 
has been undertaken to pay the Bank’s dues. It would also appear from 
the petition that the ‘defendant no. 5 has filed a suit against the first 
defendant being Suit No. 514 of 1977 and had obtained a consent decree and 
one of the terms is that in default of payment by the first defendant in 
terms of the consent decree and, in execution of the said decree a receiver 
be appointed over the aforesaid securities of the plaintiff. According to pla- 
intiff the defendant no. 5 has no prior claim over the securities held by the 
plaintiff ; on the contrary the plaintiff claims prior right of anybody else 
including the Sth defendant. The plaintiff in this suit is apprehensive that 
the securities hypothecated in favour of the plaintiff are at danger; as 
Such necessary order should be passed in favour of the plaintiff on its 
application for injunction and/or for a receiver. According to the plaintiff, 
it was the duty of the defendants to keep the plaintiff informed of all the 
circumstances relating to the said suit. 
14. B.B. Mitra on Transfer of Property Act, 13th Edition at page 
647 says that “for the purpose of stay of the proceedings under sub- 
section (2) the suit must be a suit by the mortgagee for the mortgage 
money in his capacity as a mortgagee. If the mortgagor creates a personal 
liability by independent transaction, such as, promissory notes, or other 
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independent transaction completely dissociated from the mortgage then he 
does not come within the scope of sub-section I{a) of the Section and the 
‘defendant cannot ‘pray for stay of the suit under sub-section (2). Mulla 
on Transfer of Property Act, 6th Edition at page 485 observes that “al- 
“though the Calcutta High Court held that when a mortgagee is suing on 
the covenant under section 68(a) it is not open to ignore the mortgage. 
This is not a correct statement of law before the amending Act of- 
1929”. 

15. In view of the facts and the law as stated above, I am of the 
opinion and hold that the petitioners are not entitled to get the benefit 
under section 68 of the discretion of this Court of staying the suit and/or 
all proceedings thereunder. The plaintiff has filed this suit not for recovery 
of the mortgage money ; as such I dismiss this application with costs. 

There will be a stay of operation of order for a forthight. 

K.M.G. 


I CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Bimalendra Nath Maitra 
Decision: September 8, 1978 
Birendra Nath Basak & Ors. a fs Appellants 
Versus 

Anil Kumar Sen & Ors. ee : ... Respondents* 
: Transfer of Property Act, 1882, secs. 3 and 40 —Notice of registered 
document — Restrictive convenant, when enforceable against a transferee— 
West Bengal Estate Acquisition Act (1 of 1954)—Does Landlord’s inter- 
est vest in the State—Whether State is a necessary party— Bengal 
Municipal Act, 1932, have Rules made thereunder statutory force— 
Contract Act, sec. 56—Law of frustration, can personal contract be 
enforced. 

Plaintiff obtained a lease of the premises from S.D also took a 
lease of the premises adjoining that of the plaintiff from S, There is a 
common boundary wall between the two premises. In the registered 

eed of lease in respect of D’s premises there was a covenant that D was 
te leave open space of 10 feet from the boundary wall and not to erect 
any construction thereon. D excavated a portion of the said open space 
for the purpose of constructing a privy. Plaintiff filed a suit for per- 
manent injunction and obtained a decree. D preferred an appeal and lost 
the same. Thereafter D filed the present appeal and contended (1) 
that the state was necessary party since the landlord’s interest vested in 
the state by reason of the West Bengal Estate Acquisition Act (Act 1 of 

* Appeal from Appellate Decree No, 227 of 1968. 
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_ 1954), suit is bad for nonjoinder of party as the State has not been made 
a party,(2) that the restrictive convenant was not engrafted for the benefit 
of the adjoining owners, (3) that when the lease was executed there was 
no municipal law to keep four feet of space from the boundary as vacant 
land after municipal law under the Bengal Municipal Act 1932 came 
into force, the restrictive covenant in the lease came to an end; (4) that 
a meeting where plaintiff was present the lessor adopted a resolution 
accepting the municipal law, plaintiff could not enforce the covenant and 
(5) that defendants 2 and 3 being transferees without notice were not bound 
by the covenant in view of sec. 40 of the Transfer of Property Act 1882. 
HELD: D. made a gift of portions of the premises to defendants 
2 and 3, so it is not a case of transfer for consideration within the meaning 
of sce. 40 of the Transfer of Property Act. When a transfer is effected by 
a registered document defendants 2 and 3 are bound to have notice of such 
instrument under sec. 3 of the Transfer of Property Act so‘that defendants 


are bound by the covenant. ` ~(Paras 7, 9, 10} 
The State is not a necessary party in the suit so that any question of 
nonjoinder does not arise. (Para 8) 


When the resolution about acceptanee of municipal law of 4 feet open 
space was adopted lessor’s interest vested inthe state, so the resolution 
is not binding on any one including the plaintiff. (Para 12) 

The covenant in the lease is a merely personal and private contract. 
After the execution of the lease, the municipal law embodied in the 
Bengal Municipal Act 1932 came into force. After the municipal law came 
into force the personal contract embodied in the lease stood discharged 
and could not be endorsed in view of the law of frustration under sec. 56 
of the Contract Act. Plaintiff cannot ask for injunction restraining the 
defendants from erecting any construction. . (Para 13, 14) 

The appeal is allowed. 

Cases referred to :— 

(1) Chambers y. Randall, 1922 All ER 565 

(2) Pinewood Estate v. Levack, 1957 (2) All ER 517 

(3) Mathewson v. Ramkanai Singh Deb, ILR 36 Cal. 702 

(4) Dayal Chandra Das v. Chunilal Addy, 12 CLJ 259 

(5) Hooghly Bank y. Mahendra Nath, 54 CWN 327 

(6) Bhagwat Prosad v. Damodor Das, AIR 1976 All 411 
Swapan Kumar Mallick, Madan Gopal Basu and 


Miss. Mridula Das Gupta «Jor Appellant 
Santosh Nath Sen, Partha Pratim Mukherjee ... for Respondent No. I 
Amal Kumar Basu .. Jor Respondent No. 1(1) 


The judgment of the Court was as follows :— 


- The plaintiff has alleged that he took a permanent lease of the dis- 
puted premises from defendant No. 4,` Messrs. Suburban Co-operative 
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Society Ltd., by a registered lease dated 7.3.1934. Defendant No, 2 took 
another lease from defendant No. 4. Defendants premises No. 78 is to the 
contiguous south of the Plaintiff’s premises No. 84. Defendant No. 1 has 
transferred a portion of the land to defendants Nos. 2 and 3. All the 
defendants acted in concert and excavated a portion of their land within 
4 feet from the common boundary on 15.9. 1960 and collected some buil- 
ding materials with the object of constructing a latrine thereon. In accor- 
dance with the terms and conditions of the deed of lease, the defendants 
are not entitled to erect any construction within 10 feet of the common 
boundary. The alleged construction would be a source of nuisance and 
a hazard to health. Hence the suit fora permanent injunction. 

2. Defendant No. | filed a written statement. A separate written 
statement was filed by defendants Nos. 2 and 3. Additional written stat- 
ments were also filed. It has been alleged that the father of defendant 
No. I took a registered lease on 14.6. 1933. Defendant No.1 and his 
brothers made a gift ofa portion of the property on 21.4. 1953 to their 
sister, defendant No. 3. The plaintiff has no locus standi to bring the 
suit. The alleged privity of contract was between the lessor and the 
lessee and the plaintiff cannot enforce the same. The suit is bad for non- 
joinder of party. 

3. The learned Munsif accepted the plaintiff's version and decreed 
the suit. Defendants Nos. 2 and 3 preferred an appeal and lost the same. 
Thereafter the present appeal has been filed. 

4, It has been contended on behalf of the appellant that the State 
is a necessary party because after the provisions, of the West Bengal Act 
I of 1954 came into force, the landlord’s interest vested in the State. So. 
in the absence of the State Government, there cannot be any determina- 
tion of the rights of the parties. The plaintiff and the father of defendant 
No. 1 took lease from defendant No. 4 in 1934 and 1933 respectively. 
Clause 11 of the deed of lease is relevant and it reads as follows :— 

“11. To construct his building at least 10ft. off from the road 
constructed by the landlord and which is at least 15 feet in width and 
to keep at least 8 feet of land open on each side of the premises and to 
keep at least 10 feet land open on the back and altogether to keep at 
least on behalf of the demised premises open ab all times from any 
structures thereon and not to plant any tree from which timber may 
be made on the space reserved as open on the four sides of demised 
land”. 

5. No doubt that is a restrictive covenant which, according to the 
provisions of section 40 of the Transfer of Property Aet, can run with the 
land. But such clause does not give any indication that it was engrafted 
in the deed of lease for the benefit of the adjoining owners. In the absence 
of such expression or recital in that deed of lease, there can be no presu- 
mption that the restrictive covenant will run with the land. In order 
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to support this contention, the case of (1) Chambers v. Randall, in 1922 
All England Reports 565 has been cited. Tt has been stated that 
the Municipal rules require only 4 feet of space to be left. When the 
leases in question were executed, there was no Municipal law at all to 
ceep 4 feet of space as vacant land from the boundary or from the road. 
But after the Municipal law came into force, the alleged restrictive cove- 
nant incorporated in Clause 11 of deed of lease, Ext. D, came to an 
end. Moreover, after the introduction of such Municipal rules, the- 
Contract to keep at least 10 feet of vacant space from the boundary 
becomes opposed to public policy. Moreover, the Clause 14 of the deed 
of lease (Ext. 8) clearly shows that for breach, non-observance or non- 
performance of the conditions contained in Clause 11 of the deed, only the 
lease would be forfeited by giving a notice. That isan additional ground 
why the plaintiff canont institute this suit to enforce the terms embodied 
in Clause 11 of the registered lease (Ext. D). Moreover, in 1957, the 
society in question viz., defendant no. 4, adopted a resolution accepting 
the Municipal laws in this respect. The plaintiff was present at that meet- 
ing, vide, the documents (ext. C(1). So, after that resolution was passed 
in the plaintiff’s presence, the plaintiff cannot enforce the negative restric- 
tion contained in clause 11 of the registered lease (Ext. D) to support the 
present case. The case of (2) Pinewood Estate v. Levack in 1957(2) All ER 
517 has been cited. Moreover, defendants Nos. 2 and 3 are trransferees 
from defendant No. 1 and they had no notice of such covenant. Section 
40 of the Transfer of Property Act itself shows that a covenant running 
with the land cannot be enforced against a transferee for consideration 
and without notice of the right or obligation. So, in any view of the 
matter, the plaintiff is not entitled to any relief. 

6. The learned Advocate appearing on behalf of the plaintiff- 
respondent has referred to the Law ard Practice of Injunction by 
Kerr, 6th. Edition, at Pages 422, 468, 469, 470, 471, 472, 473, 
474 and 476. It has been stated that lessor defendant No. 4 
could enforce such contract. In view of the principles enunci- 
ated by Kerr on injuntion, the transferee from the lessor, i. e. 
in the present case the plaintiff, can enforce the lessor’s rights 
incorporated in clause 11 of the registered lease (Ext. D). Such 
restrictive covenant runs with the land and is binding on the 
assignee as well. The cases in (3) ILR 36 Cal. 702, (4) 12 CLJ 259, 
(5) 54 CWN 327 and (6) AIR 1976 Allahabad 411 have been cited 
it has been stated that after the West Bengal Estates Acquisition Act came 
into force, the State became the landlord. When the lessor landlord’s 
interest vested in the State lessor defendant No. 4, can no longer be 
the landlord and hence, the resolution passed by it in 1957 is not egally 
binding on anybody including the plaintiff, though he was present at the 
meeting. Hence the appeal should be dismissed. i 
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7. The clear case made out in the written statement is that defen- 
dant No. 3is the sister of defendant No. 1 and he gifted a portion of 
the property to her. So, it is not a transfer for consideration within 
the meaning of section 40 of the Transfer of Property Act. There is 
nothing to indicate that defendant no. 2 is also a transferee for consi- 
deration. Hence, the arguments advanced on behalf of the appellant, 
that defendants Nos. 2and 3 as assignees from defendant No. 1 have 
no liability, cannot be accepted. Of course, it will be later discussed 
if the defendants have any liability at all under the law. 

8. The question of non-joinder was not pressed in the Ist. 

‘appellate court. Moreover, in the instant case, the plaintiff as the 
transferee from the lessor, defendant No. 4 seeks to enforce the rights whi- 
ch accrued in favour of the latter on the footing of a registered lease. The 
State is not a necessary party in this suit because it is not necessary to deter- 
mine any question with respect to the controversy in questioa in the presen- 
ce of the State Government. So. the question of non-joinder does not arise. 

9. Section 40 of the Transfer of property Act says that the burden 
of an obligation imposing restrictions on the use of land or any easement 
thereon can be enforced against a transferee with notice thereof or against 
a gratuitous transferee. It has already been pointed out that defendant 
No. 2 is a gratuitous transferee. There is also no evidence that defendant 
No. 2 had no notice of the alleged obligation. 

10. Of course, it has been contended on behalf of the appellant 
that registration can be operative as notice only with regard to the title 
to the property and not regarding such convenant. But the explanation-I 
of section 3 of the Transfer of Property Act says that where a registered 
document has been executed relating to transfer of immovable property 
and where the transfer is required by law to be effected by a registered 
document, any person acquiring such property or part thereof shall be 
deemed to have notice of such instrument from the date of the registra- 
tion. That is the first point which goes against the appellant. Secondly 
the construction has not yet been raised. The suit was filed as soon as 
a portion of the property was excavated from its boundary. After the 
institution of the suit, defendants Nos. 2 and 3, who are transferees from 
defendant No. 1, have also acquired notice of the alleged covenant. So, 
this argument will also fail. 

11. In the instant case, the alleged covenant embodied in Clause 11 
of the registered lease (Ext. D) is not an easement. But it isa personal 
contract. There was a building Scheme by defendant No. 4. On a 
consideration of that document, it is clear that the object was to enable 
the lessor, defendant No. 4, to protect its own property and to enable it | 
to dispose of it to its best advantage. It is not possible to spell out any 
intention’ therefrom that such covenant was embodied for the beneficial 
enjoyment of such immovable property, within the meaning of section 
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40 of the Transfer of Property Act. Moreover. Clause 11 of that registered 
lease (Ext.D) shows that for the violation of the terms of Clause 11, the 
lease is liable to be forfeited with proper notice. So, that is the second 
point in favour of the appellant. 

12. Then about the resolution made in 1957 and the case of Pinewood 
Estate v. Levack, (supra). It has been rightly pointed out on behalf of 
the respondents that when that resolution was adopted in 1957, the lessor 
landlord’s interest vested in the State and hence, such resolution is not 
binding on anyone including the plaintiff. 

13. Nevertheless, one important question of law arises. The afore- 
said covenant isa merely personal and private contract. After the execu- 
tion of the registered leases in favour of the plaintiff and father of 
defendant No. 1, the Municipal law embodied in the Bengal Municipal 
Act, 1932, came into force. According to that law, only 4 feet of space has 
to be left and not 10 feet, as contained in the Clause 1! of the registered 
lease Ext. D. Such rules were framed according to the provisions of the 
statute, viz., the Bengal Municipal Act, and hence, the same are statutory 
rules and they have the force of law. 

14. It seems that after that Municipal rule came into force, the 
personal contract embodied in the registered lease (Ext. D) stood disch- 
arged. That contract can no longer be enforced in view of the Law of 
Frustration embodied in the section 56 of the Indian Contract Act because 
there is a supervening circumstance over which the aforesaid parties and 
defendant No. 4 have no control. There is no question of estoppel 
against the statute because the same are statutory rules. Of course no 
question of public policy is involved. The cases cited on behalf of the 
tespondents are thus of no avail. In that view of the matter, I hold that 
the plaintiff cannot ask for injunction directing the defendants not to erect 
any construction leaving an open space of 4 feet as enjoined by the 
Municipal rules. In that view of the matter, the prayer for injunction 
must fail and I hold accordingly. 7 

15. The appeal is allowed. The judgment and decree appealed 
against be hereby set aside and the suit dismissed. 

There will be no order as to costs. 


P.R. == 


[ CONSTITUTIONAL WRIT JURISDICTION } 
` Before Mr. Justice Salil Kumar Datta 
Decision: February 23, 1979 


Ranjit Guha Niyogi s es Petitioner 
Versus 

State of West Bengal & Ors. Respondents* 

Legal Remembrancers Manual £971, Rules 40 aid 45— West Bengal 


*Civil Revision Case No. 4988 (w) of 1978. 
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Appropriation (No. 2) Act 1977, secs. 2 and 3— Government of India 
Act 1935 sec. 241 (1), sec. 241 (2) (b)— Appointment of the Standing 
Counsel --Limitations of the office of the Standing Counsel—Whether relatio- 
uship with the government is that of master and servant—Whether he is 
restricted from conducting a case on behalf ofa private party against 
Police Officers—Whether provisions of Legal Remembrancers Manual are 
enforceable as statutory provisions—When is a public officer entitled to 
protection against prosecution— Whether there was sny violation of ~ pro- 
visions of the Legal Remembrancers Manual. 

Petitioner is an Inspector of Police. Sm. Archana had filed a 
complaint before Magistrate against petitioner and other Police Officers, 
alleging that they committed intense torture on her in the Special cell 
at the Police Headquarters, resultirg in paralytic condition of her 
limbs. There upon the Magistrate started a case against the accused per- 
sons under secs. 166, 330/34, 331/34 and 509 of the Indian Penal Code. 
In that case Mr. Chatterjee, Standing counsel represented the complainant 
and conducted the case against the accused persons. In an application 
under Art 226 of the constitution, petitioner challenges that the 
action and conduct of Mr. Chatterjee was in violation of the provisions 
of secs. 2and3 of the West Bengal Appropriation (No.2) Act 1977 
(Act XIX of 1977) and of Rule 45 of the Legal Remembrancers’ Manual, 
second edition 1971 for as a legal advis:r to the State Mr. Chatterjee is 
competent to hold briefs against the State and its officers in discharge of 
their official duties. A Rule was issued. In the meantime by an order of 
the government, Mr. Chatterjee has been appointed to conduct the pro- 
secution on behalf of the complainant. Petitioner contended that with 
the coming into force of the constitution in January 1950, provisions of the 
Legal Remembers’ Manual of 1930 framed from time to time and parti- 
cularly by notification dated 3rd April 1941 issued by the Governor under 
sec. 241 (1) (b) of the Government of India Act 1935, became laws of 
the land under Art 372(1) of the Constitution and are enforceable as 
stafutory provisions. Respondents’ contention was that the Notification 
had no application to the office of the Standing Counsel in as much as 
there was no control by the government in the matter of discharge of 
duties of the legal advisers and there is no relationship of master and 
servant between the government and the standing counsel. 

HELD: Under Rule 40 of the Legal Remembers’ Manual 1971, 
Standing Counsel shall be appointed by the government and shall hold office 
during the pleasure of the Governor. He will receive monthly retainer 
and isnot a whole time government servant. -There is no restriction of 
practice for a part time member of service under the government. (Para 15) 

Under West Bengal Service Rules, 1964, for part time law officers of 
the goverment there is no prohibition against their being engaged by private 
partles subject to certain limitations. (Para 16) 
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The limitations of office of the Standing Counsel of the government 
have been duly provided for under the authority of section 241 (2) of 
the Government of India Act 1935. Such limitations being created under 
statutory powers by the competent authority are accordingly enforceable in 
law by issue of appropriate writs by the High Court, apart from the 
provisions of the Legal Remembrancers’ Manual 1971 wherein the limita- 
tions have also been incorporated. (Para 17) 


The Rules compiled in the Legal Remembrancer’s Manual are 
statutory rules as teing deemed to be framed by the official Head of the 
department in matters under his charge under authority of the Rules of 
business framed under Art. 166(3) of the Constitution and under power 
yested in the competent authority by law by the government notification 
under sec. 241 (1) (b) of the Government of India Act 1935. (Para 18) 

The fact that the legal advisers conduct cases according to their wisdom 
and. conscience without any control from the government, when some 
factors, e.g. right of appointment, payment of remuneration, suspension and 
dismissal, are present, does not make them any other than government 
servants. (Para 22) 

The relationship of the government servant with the government is 
one of status created by statute and not of master and servant as understood . 
in common parlance. (Para 23) 

A government servant in civil service is ihe holder of a civil post in the 
government, who is governed by statutory rules of service binding on the 
employer aswell. The law officers like the standing counsel even though 
they have the right and discretion to conduct thelr cases as they may deem 
fit free from government control, they are still holders of public office 
holding civil posts in the government under the terms provided in the rules 
framed for them and not government servants in the ordinary signification 
of servants. (Para 24) 

Under Rule 45 of the Legal Remembrancers’ Manual a public officer 
as holder of a civil post is certainly entitled to protection against prosecution 
without sanction for all acts done in the discharge of his official duty. 

7 (Para 25) 

In the instant case, allegations are that Sm. Archana was tortured 
by accused persons and the charges against them are under ordinary penal 
laws of the land under various sections of the Indian Penal Code unconnected 
with the discharge of official duty. On the allegations ft is obvious that the 
alleged offences could not have been in the discharge of official duty and 
not merely in excess of it. The offenders are not entitled to protection 
as public officers. In such case they cease to be part of the State in 
respect of the alleged offences, so that there is no inpediment for Mr. 
Chatterjee to conduct the case on behalf of any private party and there is 
no illegality or breach of official duly on part of Mr. Chatterjee. There 
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has been no violation of the provision of Rule 45 of the Manual on part 
of Mr. Chatterjee as the Standing Counsel of the State. 
Cases referred to :— 
(1) Edward Mills Co. Ltd. Beawar & Ors. vy, State of Ajmer & anr., 
AIR 1954 SC 25 
(2) State of Rajasthan v. Madanswarup, AIR 1960 Rajasthan 138 
(3) B. V. Chalapathi v. State of Andhra Pradesh, 1970 SLR 192 
(Madras) 
(4) State of Uttar Pradesh v. A. N. Singh, AIR 1965 SC 300 
(5) State of Assam v. Kanak Chandra Datta, AIR 1967 SC 884 
(6) Superintendent of Post office v. P. K. Rajawara, AIR 1977 SC 1677 
(7) P.N. Avari y. State of West Bengal & ors., 62 CWN 278 
(8) Union of India'v. Sankal Chand, AIR 1977 SC 2328 
(9) Inland Revenue Commissioners y. Hambrook, 1956 (1) All ER 
807, 810 
(10) Attorney General for New Southwales yv. Perpetual Trustee Co. 
Ltd., 1955 (1) All ER 846 
(11) Matajog Dobey y. N. C. Bhari, AIR 1956 SC 44 
(12) Birendra Nath Mukherjee v. State of W. B., AIR 1973 Cal. 94 
(13) Bhagwan Prasad Srivastava y. N. P. Mishra, AYR 1969 SC 686 
Arun Kumar Dutta, Rabindra Nath Pal and 


Subodh Kumar Bhattacharyya T for Petitioner 
Sadhan Gupta, ( Additional Advocate General) and 

Asit Banerjee . for Romdan Nos 1 and 3 
Arun Prakas Chatterjee, (Sr. sed Counsel) and 

Samar Datta oes for Respondent No. 5 


The judgment of the Chuti was as follows :— 

In this Rule arising out of an application under Article 226 of the 
Constitutions, the petitioner, an Inspector of Police attached to the Calcutta 
Police Directorate, challenges the appearnce of Mr. Arun Prakas Chatterjee, 
Standing Counsel, on behalf of the complainant, Srimati Archana Guba, 
in a criminal proceeding before the learned Chief Metropolitan Magistrate, 
Calcutta started on her complaint against him and other Police personnel 
at thé relevant time alleged to have been attached to the Special Cell, Dete- 
ctive Department, Lal Bazar. Srimati Archana Guha who is respondent 
No. 5 in this rule filed a petition on August 20, 1977 in the Court of the 
Chief Metropolitan Magistrate, Calcutta alleging that the aforesaid persons 
committed intense torture on her during July 18 to July 20, 1974 at the 
Special Cell in the Lal Bazar Police Head Quarters where she was brought 
from her residence earlier resulting to an almost paralysis of her lower . 
limbs. On this petition the learned Magistrate took cognizance of the 
offence and issued process against the accused persons giving rise to Case 
No. C/3285/77 under Section 166, 330/34, 331/34 and 509 of the Indian 
Penal Code. In this proceeding Mr. Arun Prakas Chatterjee who in his 
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official designation as the Standing Counsel, High Court is respondent No. 
3 in this rule represented the complainant and conducted the case'on her 
behalf against accused persons who, it was alleged, are Public Servants 
though he had been and is a Counsel appointed by the State to defend the 
state and public servants. 


2. It was stated that the act of Mr. Chatterjee in so appearing was 
in violation of the Provisions of Sections 2 and 3 of the West ` Bengal 
Appropriation (No. 2) Act, 1977 (West Bengal Act XIX of 1977). Further 
the conduct of Mr. Chatterjee was also in violation of Rule 45 of the Legal 
Remembrancer’s Manual, Second Edition, 1971, for asa Legal Adviser to 
the State he is not competent to hold briefs against the State and its officers 
in discharge of their Official duties. On these grounds it was submitted 
that appropriate Writs should issue restraining Mr. Chatterjee from advising 
a private party and holding her briefin the aforesaid proceeding case 
pending the hearing of the application. 

3. On this application this Court issued a Rule on August 16, 1978 
on the State of West Bengal as also on Mr. Chatterjee and others to show 
cause why appropriate writs as prayed for should not issue but no interim 
order was granted. It will appear that in the mean time the accused per- 
sons have been committed to the Court of Sessions and Mr. Chatterjee 
by an order of the Government dated the 6/8, January, 1979 has been appo- 
inted to conduct the prosecution on behalf of the complainant obvio- 
usly under the provisiong of Section 225 of the Criminal Procedure Code. 
In this state of affairs it ‘would prima facie appear that instant Rule has 
become infructuous in view of the subsequent orders of the learned Chief 
Metropolitan Magistrate committing the accused persons to the Court of 
Session. But in view of the elaborate arguments raised at the Bar on the 
questions of law involved therein and the possible effect of the decision 
even in respect of the Sessions trial we proceed to examine if the conten- 
tions raised by the petitioner are sustainable in law. 

4. The Legal Remembrancer’s Manual as it appears, is a compi- 
lation of executive orders and instructions passed from time to time, as 
will appear from the preface of the First Edition of the Manual dated May. 

‘9, 1930 which is to the following effect :— : 
“The necessity to get togethera Legal Remembrancer’s Manual 
has been felt for many years by officers of this Government as also by 
officers outside this Province. The office has developed in may dire- 
ctions and the various rules and orders are scattered in different files. 
It is hoped that difficulty will be removed by the Manual...” - 
The Second Edition came out in 1971 and it was noted in the preface as 
follows :— 
“Since 1930 there has been many achange. The most important 
of such changes has been the commencement of the Constitution which 
has created the great institution viz. the Supreme Court of India” It 
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has also conferred on the High Courts new powers to issue writs 
of various kinds in enforcement of Fundamental Rights and 
for other purposes. There has also been a spate of various welfare 
legislation in the wake of the Constitution. All these have meant 
an enormous increase in the volume of work of Legal Remembrancer 
who is not only to interpret the law and rules for all administrative 
departments but is also to help them in their litigations in different 
Courts. É 

To meet the needs of these changes new rules have been framed 
from time to time and old rules have been modified and adapted as 
and when necessary. Most of these rules and orders lie scuttered in 
different files and an attempt has been made to get them all together 

. in this volume. Whenever any rule has been found to be ambiguous. 
it has recast to make the meaning clear. On some matters new rules 
have been framed in the course of the revision of the Manual. Care 
has been taken to see that all Government orders up to date are 
incorporated in the volume.” i 

Rule 45 of the Manual is as follows : 

“45. Limitations of the Office. The Senior Government Advo- 
cates/Standing- Counsel and the Junior Government Advocates/Junior 
Standing Counsel, as condition of their service, are debarred from: 

(i) advising or holding briefs against the State ; 

(ii) defending accused persons in Criminal Prosecutions ; 

(iii) advising private parties in cases in which they are likely to be 
called on to advise the Government ; and 

(iv) accepting appointment as Director of a company without the 
“sanction of the Government’. 

About the authority of this Manual the Court enquired of the learned 
Additional Advocate General who appeared with Mr. Asit Banerjee, Adv- 
ocate, representing Mr.-Chatterjee, the Standing Counsel, as also the State 
of West Bengal, and also of Mr. Arun Prakas Chatterjee, Standing Counsel 
who appeared with Mr. Samar Dutta, Advocate. On behalf of respon- 
dent no. 5 the complainant Srimati Archana Guha and they submitted that 
these rules in the Manual have no statutory basis. On further enquiry of 
the Legal Remembrancer through the learned Counsel a letter, which 
is set out below, was produced in Court. 

“No. 15649 

-—— Dated 21.12.78, 
HC/H-4472/78 - 
From: The Superintendent and Rememńbrancer of Legal Affairs, 
Government of West Bengal. , 

To: Shri Arun Prakas Chatterjee. Ld. Standing Counsel, W. B. 

Subject: Civil Revision No. 4988 (w)/78, Ranjit Guha Neogi v. 
State of West Bengal and others. : ; 
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Sir, 

With reference to your letter dated 18 12.78, I was to state that 
there is nothing to indicate that Legal Remembrancer’s Manual has a 
statutory basis. 

Yours faithfully, 

Sd. Iilegible 

21.12.78. 

` for Legal Remembrancer, West Bengal.” 
As a corollary it was submitted that if the rules of the Manual had no 
statutory basis, the petitioner had no right to invoke this Writ jurisdiction 
of this Court for any relief. 

OS. Mr. Arun Kumar Dutt, appearing with Mr. Rabindra Nath Pal 
and Subodh Kumar Bhattacharyya, learned Counsel for the petitioner 
produced before me a copy of the notification dated April 3, 1941 issued 
by the Governor under the provisions of Section 241(2) (b) of the Govern- 
meat of India Act, 1935 whereby rules were framed regulating recruitment 
to the posts of the Senior Standing Counsel and the Junior Standing Coun- 
se] Bengal and the conditions of service of the persons appointed to the 
said posts. The rules i in excerpts are as follows :— 

“No. 1309 J.—3rd April 1941—In exercise of the power conferred 
by clause (b) of sub-section (2) ‘of section ‘ 241 of the Government of 
India Act, 1935, and of all other powers enabling him in that behalf, 

. the Governor i is pleased to make the following rules regulating (1) the 
recruitment to the posts of the Senior Standing Counsel, Bengal ; and 
the Junior Standing Counsel, Bengal’ and (2) the conditions of service 
of persons appointed to the said posts, namely : — 

I.— Recruitment. ` 

1. The Standing Counsel and the Junior Standing Counsel shall ° 

be included among the legal advisers of the Government of Bengal. 
If.—Conditions of service. 

4. The Standing Counsel’ shall receive a monthly retainer of 
Rs. 800 and the Junior ‘Standing Counsel a monthly retainer of -Rs. 
500. 


5. Duties without fees. The duties covered by the monthly 
retainer are:— ` 

(a) either or both to act- independently or as junior or juniors to 
the Advocate General in all cases in the ordinary or ‘Extraordinary Ori- 
ginal Jurisdiction of the High Court in which the Advocate-General is 
bound to appear without fees ; 

(b) to draw pleadings and settle affidavits and petitions, if neces- 
sary, in all actions in which either or both acts or act independently’ or 
may be required to act as junior or juniors to the Advocate General ; 

(c) the Standing Counsel to conduct the prosecution at the High 
Court Sessions of all murder and political cases and such other important 
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cases only as the Provincial Government er the Judge presiding at 
the Sessions might require him to conduct ; 

(d) either er both to advise the Provincial Government when 
required ; 

{e} either or both to settle on behalf of the Provincial Govern- 
ment all important contracts, deeds and bonds of indemnity 3 

(f) the Junior Standing Counsel to act independently or as the 
Junior to the Standing Counsel at the Criminal Sessions of the High 
Court and generally to assist the Standing Counsel. 

6. In cases and appeals outside those covered by retainers in 
which either or both the Senior or the Junior Standing Counsel appears 
or appear as junior or juniors to the Advocate General the Senior and 
the Junior Standing Counsel shall receive up to 20 Gms. and upto 
10 Gms, respectively as fees. When either the Senior or the Junior 
Standing Counsel appears alone or as a feader the Senior and the 
junior Standing Counsel shall receive upto 30 Gms. and upto 15 Gums. 
respectively as fees. The fees under this paragraph shall be fixed on 


each occasions, having regard to the nature and importance of the 
case. 


The consultation fee of the Senior and the Junior Standing Counsel 
shall be 5 and 3 gold mohurs, respectively. 

7. The conditions laid down in paragraphs 5 to 7 under the 
Sub-heading ‘“‘2-Advocate General” at page 14 of Chapter 1 of the 
Legal Remembrancer’s Manual, 1930 Volume I, are also applicable in 
the cases of the Senior Standing Counsel and the Junior Standing 
Counsel. . 

' By order of the Governor, 
Sd/.A.L. Blank, 
Secy. to the Govt. of Bengal.” 
6. According to Mr. Dutt at the time the Constitution came 
in force this notification governed the conditions of service of the 
Standing Counsel whereby the rules in paragraphs 5to7 under the sub- 
heading “2-Advocate-General” at page 14 of chapter [ of the Legal Remem- 
brancers Manual, 1930, Volume I, became also applicable to the Senior 
` Standing Counsel and the Junior Standing Counsel. It appears that by 
correction slip No. 59, Rules of Section 2 of Chapter I (Advocate-General) 
was substituted in 1937-38 Clause 7 whereof is as follows : 

“7. His limitations.—The Advocate-General as conditions of 
his service is debarred from— 

(i) Advising or holding briefs against the Province ; 

(ii) Defending accused persons in criminal prosecutions unless 
specially authorised by the Governor. 


[e.g.. in a private prosecution in which Government is not interested} 
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(iii) Advising private parties in cases in which he is likely to be 
called on to advise the Governor ; and ! 

(iv) Accepting appointment as a Director in any Company with- 
out the sanction of the Governor. 

The Officer himself must, however, be the Judge as to whether he 
can, or cannot under rule (iii), advise on a question of law any private 
party who applies to him”, 

7. According to Mr. Dutt when the Constitution came into force 
on January 26, 1950 the above provisions were existing laws which also 
became the laws of the land under Article 372(1) of the Constitution. He 
referred to the decision in (1) Edward Mills Co. Ltd. Beawar and others, ~v. 
State of Ajmer and another, AIR 1955 $C 25, wherein it has been held that 
the words “‘law in force” as used in Article 372 are wide enough to inclu- 
de not merely legislative enactment but also any legislation or order which 
has the force of law. In view of the above position even assuming that the 
Legal Remembrancer’s Manual. 1971 is a compilation of executive instruc- 
tions in so far as the limitations of office relating to the Advocate-General 
were extended to the Senior Standing Counsel and other legal advisers to 
the Government mentioned therein. The conditions of service contained 
in the notification of April 13, 1941 continued to govern the Senior Stan- 
ding Counsel in respect Of matters thereby covered. 

8. Mr. Gupta, learned Additional Advocate General, as also Mr. 
Chatterjee referred to several decisions and contended’ that the above 
notification had no application to the office of the Senior Standing Cou- 
nsel inasmuch as there is and can be no control by the Government in the 
matter of the discharge of duties by the aforesaid legal advisers. In 
other words, it was contended that the Government had no manner 
of contro] over such advisers 'in regard to the discharge of their official 
duties so that in the absence of administrative control there could be 
no relationship of master and servant between them which, according to 
the learned Counsel, can only bring them within the ambit of Section 241 
of the Government of India Act, 1935 or Article 309 of the Constitution. 

9. They have also submitted that the aforesaid Legal Advisers had 
also the right to refuse any brief that may be offered to them by the Gov- 
ernment and there is no compulsion requiring them to act inall matters 
which may be referred to them. This right of refusal is a feature which 
could clearly indicate that they, the aforesaid Legal Advisers though 
retainers are not servants of the Government and as such there can be no 

notification in respect of such Advisers either under Section 241 of the Gove- 
rnment of India Act, 1935 or Article 309 of the Constitution, which would 
only apply to Government servants, so that there was no legal prohibition 
in his accepting the brief of a private party like the respondent No. 5. 

10. About the right of a counsel to refuse to accept any brief offered 
by the Government at his discretion, it may be stated that the Counsel can 
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always refuse a brief but such refusal must be for good and substantial 
reasons. Under the Advocate’s Act 1961 Section 49 the rules have been 
framed by the Bar Council of India in respect of standard of professional 
conduct and etiquette. The rules enjoin that Counsel is bound to accept 
any brief in courts or tribunals where he professes to practice but special 
circumstances may justify his refusal to accept a particular brief. He may 
therefore refuse a brief which will cause embarrassment to him for very 
many reasons. Thus when the State offers a brief to its Law Adviser, it 
will be possible for him to say on appropriate occasions that he will not 
accept the brief which for certain reasons may even remain undisclosed. 
Such right of refusal of lawyers to accept briefs accordingly, in my opinion, 
is no criterion or test for holding that such Law Advisers are not serva- 
nts of the Government, as it is a special feature attached to the legal 
profession having regard to the duties the lawyers are required to dis- 
charge. 

11. We shall now consider the decisions cited at the bar. Mr. 
Chatterjee strongly relied on the decision in (2) State of Rajasthan v. Mad- 
answarup, AIR 1960 Rajasthan 138 in which the Court was considering a 
claim for compensation in a suit against the Government filed by a legal 
practitioner for premature termination of his appointment as a Government 
Advocate. The lega! practitioner was engaged till October 1952 to be 
in charge of the sessions work in the High Court at Bikaner and appeals 
arising from such cases on fixed salary under a scale for five years with 
right of civil practice. The appointment was under the State of Bikaner, 
and continued after the state merged into the United State of Rajasthan 
and was further allowed to continue, after the Part B state of Rajasthan 
was-formed under the Constitution, until February 11, 1950 when the 
service was terminated. Modiand Bhandari, JJ. the learned Judges cons- 
tituting the Division Bench held that the State of Rajasthan was entitled 
to the benefit of the doctrine of frustration as by an appropriate legislative 
enactment, the Bikaner High Court had been abolished. Modi J. was 
further of opinion, relying on an earlier decision of the same High Court 
that a public prosecutor could say that he was a member of the civil ser- 
vice or holder of a civil post, if he was to give his whole time to the 
Government and to give up practice as Advocate altogether. It was fur- 
ther held that the precise relationship between the plaintiff and the former 
state of Bikaner was that of a standing counsel and his client and that 
the plaintiff was, never a member of the civil service of Bikaner or 
holder of civil post at any relevant time and Article 311 was not attracted 
in such cases while the contracts between the Government and lawyer 
were purely professional contracts. His Lordship further observed, a 
view not considered by the other learned Judge as necessary, that it is 
hardly possible for a legal practitioner on the rolls of a High Court to be 
both a practitioner and a member of a permanent service of a State, as 
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it is elementary that so soon as he becomes a member of such service he 
must have his practice suspended which was never done. Further the 
mere circumstance ‘that instead of receiving any separate fees for each 
case conducted by him, he was offered monthly honorarium which he 
accepted was hardly something which could affect his true position as æ 
legal practitioner and convert him into member of a permanent service. 
The correct position, it was held is that peraons like the plaintiff continue 
to be legal practitioners on the rolls of the High Court and they have the 
right to practise in all courts in the State subject to the condition that 
they cannot appear against the Government and to certain other condi- 
tions which militate against a proper performance of the duties which 
they had undertaken for the State. 

12. Reliance was also placed on the decision in (3) B.V. Chalapathi 
v. State of Andhra Pradesh, 1970SLR 192 Madras wherein Chinnappa 
Reddy, J. observed as follows ;— 


saa the relationship of master and servant must exist before a 
person can claim to hold ‘a civil post under a State’ and therefore 
entitled to protection of Article 311 of the Constitution. Now, an 
advocate who is appointed as Public Prosecutor does not cease to be 
an advocate. He will continue to be on the roll of the Bar Council 
and will continue to be amenable to the disciplinary jurisdiction of the 
Bar Council. He does not place the whole of his time or all his ser- 
vices at the disposal of the Government. Except that he cannot 
appear against the State in Criminal cases he is free to practise in all 
the court in the land. His position, as well as the position of other 
Law Officers in relation to the Government is not that of a servant 
and master but rather than a lawyer and litigant or counsel and client. 
The Government while it has the right to make the appointment of a 
Public Prosecutor and stipulate and pay his remuneration, has no right 
to contro] the method of his doing work.” 

. The Court relied on the decision in the (4) State of Uttar Pradesh v. A. N. 
Singh, AIR 1965 SC 360 wherein the following proposition was laid down : 

“Whether in a given case the relationship of master and servant 
exists is a question of fact, which must be determined ona considera- 
tion of all material and relevant circumstances having a bearing on ` 
that question. In general, selection by the employer, coupled with 
payment by him of remuneration or wages, the right to control the 
method of work and a power to suspend or remove from employment 
are indicative of the relation of master and servant. But co-existence 
of all these indicia is not predicated in every case to make the relation 
one of master and servant. In special classes of employment a contract 
of service may exist, even in the absence of one or more indicia. But 
ordinarily the right of an employer to control the method of doing 
the work, and the power of superintendence and control may be treated 
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as strongly indicative of the relation of master and servant, for that 
relation imports the power not only to direct the doing of some work 
but also the power to direct the manner in which thé work is to be 
done. If the employer has the power, prima facie, the relation is that 
of master and servant.” 
The Supreme Court in the decision in the, (5) State of Assam v. Kanak 
Chandra Dutta, AIR 1967 SC 884 laid down : 

Sesion A post isa service or employment. A person holding a 
post under a State is a person serving or employed under the state, see 
the marginal notes to Article 309, 310 and 311. The heading and the 
sub-heading of Part XIV and Chapter I emphasise the element of 
service. There is relationship of master and servant between the State 
and a person said to be holding a post under it. The existence of this 
relationship is indicated by the State’s right to select and appoint the 
holder of the post, its right to suspend and dismiss him, its right to 
control the manner and method of his doing the work and the pay- 
ment of it of his wages or remuneration. A relationship of master 
and servant may be established by the presence of all or some of 
these indicia, in conjunction with other circumstances and it isa ques- 
tion of fact imeach case whether there is such a relation between the 
state and the aes holder of the post.,” 

13. Even though the Moujador received as remuneration commission 
on collection of Government dues and was not a whole time employee, 
the Court held that the state had the power and the right to select and 
appoint him, he was under the control of the Deputy Commissioner 
holding an office on the revenue side with onerous duties in connection 
with the affairs of the state and such office had an independent existence 
apart from the incumbent. There was thus, it was held, a relationship of 


master and servant between the State and him and he was a person serving 
or employed under the state. 


14, In (6) Superintendent of Post Office v. P. K. Rajamma, AIR 1977 
SC 1677, it was held that the extra-departmental agents connected with 
the postal department whose conditions of service are governed by the 
Rules of 1965 hold Civil posts under the Union of India as contemplated 
under Article 311 though they are outside the regular civil services. The- 
se agents under the rules work under the direct control and supervision of 
the authorities who obviously have the right to control the manner in 
which they must carry out their duties. There can be no doubt, it was 


held, that the relationship between the postal authorities and the extra 
departmental agents is one of master and servant. 


15. According to the decision in (4) A. N. Singh’s case as also in 
(5) Kanak Chandra Datta’s case, it is not necessary that to be in Govern- 
ment Service one must havea full time employment or receive a fixed 
remuneration in a scale or otherwise, for such person may hold a part 
time employment or may receive a commission instead of a salary and 
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presence of some of the indicia mentioned therein like selection and appo- 
intment, suspension, dismissal control of the manner and method or doing 
work will be sufficient to make a person a Government servant. Section 
24 of the Advocates Act, 1961 refers to the person who may be admittéd 
as Advocates. The provisions thereof in terms or by implication do not 
provide that a government servant cannot be an Advocate or a person 
on becoming a Government servant must of necessity suspend or discon- 
tinue his practice as a lawyer in Court. The right of a Government 
employee to practise as Advocate in Courts will depend on the terms and 
conditions of his employment under the Government. Rule 18 of the 
Legal Remembrancer Manual, 1971 provides that the Advocate-General is 
the Chief Legal Adviser of the Government and will hold office during the 
pleasure of the Governor and will receive a monthly retainer; under 
Rule 23 the Advocate-General, as condition of his service, is debarred 
inter alia from advising or holding briefs against the state, defending accu- 
sed persons in criminal prosecutions or advising private parties in cases in 
which he is likely to be called on to advise the Government. These, by 
implication, suggest that the Advocate-General subject to the aforesaid 
limitations is free to appear and plead as Advocate in Courts on behalf 
of private parties, so that his service in the Government is not a whole 
time employment. Rules 25 of the Manual ‘provide that the Government 
Pleader, High Court will be appointed by the Government in the judicial 
department in consultation with the Advocate-General and is a gazetted 
but not whole time officer of the Government with a monthly retainer and 
will hold office during the pleasure of the Governor. Similarly Rule 40 
provides that senior Government Advocate/Standing Counsel, Junior 
Government Advocates/Junior Standing Counsel shall be appointed by 
the Government in the judicial department and they shall hold office duri- ' 
ng the pleasure of the Governor. While they will receive monthly retainer, 
they are gazetted but not whole time Government Servants. There is no 
restriction in Rule 45 of the Legal Remembrancer’s Manual, 1971 in 
respect of the conditions of service of law advisers of the Government that ` 
such advisers of the Government, who receive a retainer fee against acce- 
ptance of private, as opposed to state, briefs, in matters not against the 
State or where the State is not interested, or where the state may not 
seek their advice where it is not concerned. There is therefore no warrant 
in law for the proposition that it is not possible for a legal practitioner on 
the rolls of a High Court to be both a legal practitioner and a member of 
a permanent but part time service of State as such legal advisers nor will 
it be a correct proposition to say that as soon as an Advocate becomes a 
part time member of service under the Government he must have his 
practice suspended since everything depends on the terms and conditions 
of the Government employment, though there will-no such opportunity 
for a whole time Government servant. 
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16. The West Bengal Service Rules framed by the Governor by 
notification No. 1136-F dated March 24, 1964 in exercise of the powers 
conferred by the proviso to Article 309 of the Constitution of India 
which came into force from April 1, 1964 contemplate a law officer holding 
one of the following posts (i) an Advocate-General, (ii) a Standing Counsel, 
(iii) a Government or Assistant Government Advocate and (iv) a Govern- 
ment Solicitor with a pay fixed at a definite rate but as his whole time is not 
retained for the service of Government he is entitled to leave on certain 
calculations (Rule 214) while Rule 215 provides for leave of law officers 
who are wholetime Government servants. Rule 15 provides that unless 
in any case it is otherwise provided, the whole time of a Government 
servant shall be at the disposal of the Government so that it will not be 
possible for whole time law officers (in rules synonimous with law advisers) 
to be otherwise engaged exceptas he may be engaged by the Govenment. 
But for part time law officers of the Government there is no prohibition 
against their being engaged by private parties followed by consequent appe- 
arance in courts and tribunals on their behalf subject however to the 
limitations therein provided. 


17. The limitations of office of the Standing Counsel of the Gover- 
nment have been duly provided for under the authority of Section 241(2) 
of the Government of India Act, 1935. Such limitations being created 
under statutory powers by the competent authority are accordingly enforc- 
eable in law by issue of appropriate writs by the High Court, apart from 
the provisions of Legal Remembrancer’s Manual, 1971 wherein the limita- 
tions have also been incorporated. 


18. We shall now consider if the rules framed from time to time 
and compiled in the said Manual are statutory. Under Article 166 (3) of 
the Constitution, Rules of Business have been framed by the Governor 
by notification No. 1209 A.R. dated June 5, 1965. Rule 6 provides that a 
department shali ordinarily consist of a Secretary to the Government who 
shall be the official head of the department. It is further provided therein 
that the work of a department may be divided between two or more 
Secretaries. Under Rule 19 of the Rules of Business, except as otherwise 
provided by any rule, cases shall ordinarily be disposed of by or under the 
authority of the Minister-in-charge who may by means of Standing Orders 
give such directions as he thinks fit, for disposal of cases in the depart- 
ment. We have not been shown any Standing Orders except those of 
subsequent date July 5, 1977 framed by the Judicial Department a depart- 
ment under Rule 4 and the First Schedule. We shall assume that no 
such orders have been framed at the material time. Even so the Legal 
Rememberancer is the ex-officio Secretary of the Judicial Department of 
the Government and is thus the head of the department in respect of 
works under his charge. The works include the manner and mode of 


$52 Ranjit Guha Niyogi v. State of W. B. [1979 (1) CLJ 


control over litigations in courts or Tribunals or matters in which the 
State is a party or is otherwise interested. If the rules of the Manual 
cover such category of subjects and have the approval and imprint of the 
Legal Remembrancer, as the publication by him of the Manual on 
revision by the successive holders of the office indicates, there is no reason 
why the rules compiled in the Manual should not be accepted as Statu- 
tory rules as being deemed to be framed by the official head of the depart- 
ment in matters under his charge under authority of the Rules of Business 
framed under Article 166 (3) of the Constitution. In coming to this 
decision, the Court as much as the Government are not bound by the inter- 
pretation of law or a conclusion on a question of law by a Government 
Officer, as held in (7) P.H. Avari v. State of West Bengal and others, 62 
CWN 278. Accordingly, notwithstanding the views of the Legal Remem- 
brancer it may be possible to hold that rules of the Manual are statutory 
being created by the competent authority under power vested in such 
authority by law, though I rest my decision on the Government notifica- 
tion under Section 241(1) (b) referred to above. 

19. Mr. Chatterjee further contended that the legal advisers must not 
be deemed to be Government servants, as the master i.e. the Government 
has no control over the legal advisers in discharge of their duties or to 
regulate the manner in which such works should be done. The legal 
advisers will conduct the cases entrusted to them in such manner as 
they deem fit and proper and there can be no command on them by the 
Government for conduct of the case in a particular manner nor are they 
obliged to obey any such command. Since control over the servant in 
respect of the manner’ of performance of his works is an essential feature 
of master and servant relationship. absence of such control it was conten- 
ded is indicative of the position that there can be no such relationship 
between the Government and the legal advisers. 


20. It may be of interest to refer to the decision in (8) Unton of 
India v, Sankalchand, AIR,1977 SC 2328, in which Chandrachud, J. (as 
his lordship then was) observed in respect of the Judges of the High Court 
that their pledge of office is that :— f 


“they shall ‘uphold the Constitution and the laws’ not the comm- 
ands of the executive. Thus, there isa fundamental distinction bet- 
ween the master and servant relationship as is generally understood 
and the relationship between the Government and High Court Judges. 
They, the Judges of the High Court, are not government servants in 
the ordinary signification of that expression.” 

21. The position of the High Court Judges. is altogether a different 
concept in that, as noted in the decisions, they hold constitutional offices 
over which apart from the discharge of their duties of office the Gover- 
nment has no control even in regard to tenure and all other incidents of 


, 
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service. Similar, by and large, is the position of the Advocate-General 
under Article 165 of the Constitution though in regard to the tenure of 

_ Office and its remuneration the provisions are otherwise which however 
have no material bearing in regard to the status of office. 


22. In (5) Kanak Chandra’s case the Supreme Court restated the 
proposition that presence of all or some of the following indicia as the 
right of appointment, payment of remuneration, the control of the method 
and manner of doing the work, suspension and dismissal, may be indicative 
of the relationship of master and servant between the parties. Even 
if the master has no control over the method or manner of doing the 
works, in the context of the nature of the work an employee is required to 
perform, it cannot be said that there is no such relationship if any or more 
of other indicia be present. In case of judicial officers or officers vested 
with quasi-judicial powers, the Government cannot order or command 
judgments or orders of its choice or impose its views on judgments or 
orders which such officers will pass according to their conscience and on 
appreciation of facts and law in matters before them. Even for such judicial 
officers regarding recruitment and other terms and conditions of service, 
the Government has framed rules under proviso to Article 309 of the 
Constitution. Such rules from time to time have been the subject matter 
of scrutiny in High Courts as well as inthe Supreme Court and rules have 
always been accepted as being duly framed under the law governing the 
service of such officers. If the control of the method or manner of doing 
the work were the essential criteria for determining the relationship of 
master and servant between the Government and its employees, the 
judicial officers or other officers exercising quasi-judicial powers would 
cease to be the Government servants. But the position is such that it cannot 
be held that the existence of such control only irrespective of other indicia 
will establish the relationship of master and servant. The existence of 
some or other indicia therefore are also material to establish such relation 
and all will depend on the facts and circumstances of each case in the 
context of the existence of all or any of such indicia for establishing such 
relationship of master and servant. In consequence the fact that the legal 
advisers conduct cases according to.their wisdom and conscience without 
any control from the Government, when some or any other indicia referred 
to above are present, does not make them any other than Government 
servants. 


23. Weare conscious that there is an odium attached to the 
concept of servant who has to obey the lawful commands of his master. 
While this may be true in respect of servants as commonly understood, the 
position of the Government servants stands on a different footing. The 
terms and conditions of Government servants are regulated and determined 
by statutory rules which are as much binding on the employee as on 
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the Government, though the Government may unilaterally alter the same 
under statutory authority. The relationship of the Government servant 
with the Government is thus one of status created by statute and not of 
master and servant as understood in common parlance. 

24. It will therefore be proper and accurate to describe a Government 
servant in civil service as the holder of a civil post in the Government 
who is governed by statutory rules of service binding on the employee as 
well. Jt was held in (9) Inland Revenue Commissioners v. Hambrook, 
1956 (1) All ER 807, 810 following (10) Attorney General for New 
South Wales v, Perpetual Trustee Co. (Lid), 1955 (1) All ER 846 that an 
established civil servant is more Properly described as an officer in the 
civil employment of the Government or as a holder of an office than as 
a servant (See Halsbury’s Laws of England, Third Edition, Vol-25. Article 
878). In our Constitution in Articles 309 to 310 Government employees 
have been described variously as persons appointed to public services or 
posts in connection with affairs of the Union or State members of a defence 
service or a civil service or all India service or as holding civil posts (Article 
311) and such description is in tune with the modern concept of employees 
in the Government. The law advisers like the Standing Counsel, even though 
they have the right and discretion to conduct their cases as they may deem 
fit free from Government contro], they are still holders of public office, 
holding civil posts in the Government under the terms provided in the 
rules framed for them and not Government servants in the ordinary signi- 
fication of ‘servants’. i 

25. The next question that requires consideration is whether there 
has been any violation of the provisions of the Statutory rules in accepting 
a private brief against public officers, as conteńded by Mr. Dutt. It would 
appear that the answer to this question depends on a consideration as to 
whether the petitioner and his colleagues who were the accused persons 
in the criminal trial are entitled to the protection under rule 45 ofthe 
Legal Remembrancer’s Manual which set of rules, as we have already 
seen, appear to have been made statutory. There can be little doubt that 
a public officer as holder of a civil post as here is certainly entitled to 
protection against prosecution without sanction for all acts done in the dis- 
charge of his official duty. It has been held by the Supreme Court in 
(11) Matajog Dobey v. H.C. Bhari, AIR 1956 SC 44, as follows :— 

“What we must find out is whether the act and the official duty 
are so inter-related that one can postulate reasonably that it was 
done by the accused inthe performance of the official duty; though 
possibly in excess of the needs and requirements of the situation. 
There must be a reasonable connection between the act and the dischar- 
ge of official duty; the act must bear such relation to the duty that 
the accused could lay a reasonable, but not a pretended or fanciful claim, 
that he did it in the course of the performance of his duty.” 
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Several cases on the issue have been reviewed in (12) Birendra Nath Mukh- 
erjee v, State of West Bengal, AIR 1973 Cal. 94, and the position seems to 
be that if the offence alleged is not directly or integrally connected with 
official duties, there can be no protection and only when it is either 
within the scope and directly or integrally connected with the official duty 
or even in excess of it, that protection can be claimed. The same view was 
taken in (13) Bhagwan Prasad Srivastava v. N.P. Mishra, AIR 1969 SC 686 
and it was held that the impugned act and the official duty must be so 
inter-related that one could reasonably take that it was done by the accused 
in the performance of the official duty though possibly in excess of the 
needs and requirements of the situation. Of course in these cases the 
Court was concerned with the question of sanction for criminal prosecu- 
tion against a public officer under section 197 of the Code of Criminal 
Procedure 1898. Even so, the principles established therein clearly indica- 
te that a public officer merely because he isa public officer will not be 
entitled to protection for any act which is not inextricably directly and 
integrally connected with the discharge of his official duty though it may 
be in excess of it. 

26. Coming to the case before us, the allegations are that respon- 
dent No. 5 was tortured by the accused persons and the charges against 
them are under the ordinary penal laws of the land, under various szction 
of the Indian Penal Code, unconnected with the discharge of official duty. 
On the allegations it is obvious that the alleged offences could not be in 
the discharge of official duty and’not merely in excess of it. If it was 
so, it could not be said that the offenders were entitled to protection in 
respect thereof as public officers. In such case they cease to be part of 
the State in respect of the alleged offences, so that as at present advised 
there appears to be no impediment for the law advisers of the State to 
conduct the case on behalf of any private party wherein these persons 
have been alleged as perpetrators of such crime. There is therefore no 
illegality on the part of Mr. Chatterjee in breach of his office duty as the 
Standing Counsel of the State for accepting the brief on behalf of respon- 
dent No. 5 against the alleged commission of offences under the penal laws 
of the land on the part of the accused persons which are unconnected 
with the discharge of official duty. It is accordingly held that there has 
been no violation of the provisions of rule 45 as it now stands of the 
Legal Remembrancer’s Manual, 1971 on the part of Mr. Chatterjee as the 
Standing Counsel of the State. 

27. The last contention of Mr. Dutt relates to the alleged violation 
of the provisions of the Appropriation Act. Itis provided in the West 
Bengal Appropriation (No. 2) Act, 1977 in the schedule under Revenue 
Account, A-General Services, (a) Organs of State Serial No. 4, Administra- 
tion of Justice, that the sums provided therein should be spent in respect 
of services and purposes mentioned in column 2 of the schedule which is 
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the administration of justice. In the detailed revenue account the admi- 
nistration of justice in serial No. 214(XI) includes Legal Advisers and 
Counsel, Section 3 of the Act says that the sums authorised to be paid and 
applied from and out of the Consolidated Found of West Bengal by the 
Act shall be appropriated for the services and purposes expressed in the 
Schedule in relation to the year ending on the thirty-first day of March, 
1978. We have already seen that this contention would have the force if 
the accused persons could be said to be acting in discharge of official duty 
in respect of the Commission of the alleged offences, and it js nobody’s 
case that the Standing Counsel has been remunerated by the State for 
acting on behalf of respondent No. 5. In fact it has been expressly stated 
in the affidavit filed by Mr. Chatterjee that no such remuneration has been 
accepted by him. There is therefore no violation of the provisions’ of the 
West Bengal Appropriation (No. 2) Act, 1977 as alleged. 

28. In the view I have taken this Rule fails and it is accordingly dis- 
charged. There will be no order as to costs. i 

I may add here that I am not expressing, as I cannot any opinion 
about the truth or otherwise of the allegations made by the complainant 
against the accused persons as such matters are exclusively in the remain 
of the Court of Session where the accused persons will now face the trial, 


K. M. G. 





[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
Ramkrishna Sharma 
Decision: February 19, 1979 
Union of Indiz Se ei wa Appellant 
Versus 

Shankar Narayan Gupta a ae Respondent* 

West Bengal Premises Tenancy Act 1956 sec. 13(6)—Read with 
sec. 1(3), thereof— Whether applies to Premises taken on lease by the 
government — Transfer of Property Act, 1882, sec. 106—Notice under, whe- 
ther sufficient for eviction of a Government tenant— proviso to section 1(3) 
of the West Bengal Premises Tenancy Act, 1956— Whether ultra vires Arts, 
14 and 19 (1) (f) of the Constitution of India—Notice under section 80 
of the Code of Civil Procedure— Whether serves the purpose of a notice 
under section 13(6) of the West Bengal Premises Tenancy Act, 1956. 


The respondent landlord instituted a suit for eviction of the appellant 
Union of India on the ground inter alia, of reasonable requirement for 
own use and occupation and failure on the part of the tenant to make the 


* Appeal from Original Decree No, 157 of 1974. 
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essential repairs as per terms of the agreement of tenancy. The suit having 
been decreed on the latter ground, Union of India preferred the instant 
N 

appeal. 


HELD: (1) The proviso to section 1(3) of the West Bengal Premi- 
ses Tenancy Act, 1956 does not exempt the Government tenant from the 
operation and applicability of the Act of 1956. (Para 5) 

(2) The retrospective amendment of the proviso to s. 1{3) does not 
infringe the fundamental right guaranteed under Article 19(1)(f) of the Cons- 
titution of India. (Para 6) 

(3) The proviso to section 1(3) of the W. B. Premises Tenancy Act, 
1956 does not offend against Article 14 of the Constitution of India as it is 
founded on an intelligible differentia in treating the Government as a separate 
class from the citizens. (Para 7) 

(4) A notice under section 80 of the Code of Civil Procedure does 
not serve the purpose of a notice under section 13( 6) of the West Bengal 
Premises Tenancy Act, 1956. (Para 10) 


Case referred to :— 


(1) Superintendent and Remembrancer of Legal Affairs, W. B. v. Cor- 
poration of Calcutta, AIR 1967 SC 997 


N. C. Chakraborty and Somendra Nath Banerjee vis .. for Appellant 
Bankim Dutt and Sailendra Bhusan Bakshi si: .. for Respondent 


The judgment of the Court was as follows :— 

Dutt, J.: This appeal is at the instance of the Union of India and 
it arises out of a suit for ejectment. 

2. The case of the plaintiff was that the Premises No. 5, Middleton 
Street, Calcutta was taken on lease by the defendant Union of India at 
a monthly rental of Rs. 4,000/-. The plaintiff determined the tenancy of 
the Union of India by the service ofa notice to quit under section 106 
of the Transfer of Property Act. The suit was instituted by the plaintiff 
after service of a notice under section 80 of the Code of Civil Procedure. 
It was alleged by the plaintiff that the defendant failed to make essential 
repairs to the suit premises. Further, it was alleged that the plaintiff 
required the suit premises for his own use and occupation. 


3. The suit was contested by the defendant by a written statement 
inter alia denying therein the allegations of the plaintiff as to the suit 
premises having fallen into disrepairs and the plaintiff's requirement of 
the suit premises. It was contended that the West Bengal Premises Ten- 
ancy Act, 1956 applied to the tenancy, and that the suit was not maintai- 
nable without the service of a notice under section 13(6) of the said 
Act. 

4. The learned Judge, 11th Bench, City Civil Court, Calcutta came 


`~ 
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to the findings that the defendant undertook to effect all repairs and that 
because of the default of the defendant in making repairs to the suit 
premises, the same had fallen into a state of disrepair. He overuled the 
contention of the plaintiff that he required the suit premises for his own 
occupation. He found that the notice under section 106 of the Transfer 
of Property Act was legal und the same was duly served ‘upon the defen- 
dant. He, however, took the view that the tenancy was governed by 
the Transfer of Property Act and the. West Bengal Premises Tenancy Act, 
1956 did not apply to it and, accordingly, the question of service of a 
notice under section 13(6) of the latter Act did notarise. In view of 
- his finding that the tenancy was determined by the service of a valid 
notice to quit under section 106 of the Transfer of Property Act, he 
decreed the suit. Hence this appeal at the instance of the defendant. 

5. The principal question that is involved in this appeal is whether 
the West Bengal Premises Tenancy Act would apply to the tenancy of 
the defendant Union of India. The unamended second proviso to sub- 
section (3) of section 1 of the West Bengal Premises Tenancy Act, 1956 
provided as follows: - ‘ 


“Provided further that this Act shall not apply to any premises 
belonging to or taken on lease by Government or any local authority, 
or requisitioned by Government.” ; 

Under the proviso as it stood, the Act would not apply to any 
premises taken on lease by the Government. The said-proviso has been 
“substituted and shall be deemed always to have been substituted” by 
the following proviso by the West Bengal Premises Tenancy (Amendment) 
Act, 1965 : 

”Provided further that this Act shall not apply— 

(a) to any premises belonging to or taken on lease by any local 
authority, - 

(b) to any premises belonging to or requisitioned by Government, 
or 

(c) to any tenancy created by Government in respect of any 
premises taken on lease by Government. ` 

The words “‘or taken on lease by” in clause (a) were omitted by 
the West Bengal Premises Tenancy (Amendmént) Act, 1970. 


Although previous to the amendment, the Act did not apply to any 
premises taken on lease by the Government, after the amendment by the 
Amendment Act of 1965, it applies by necessary implication with retros- 
pective effect, It is true that the proviso does not expressly make the Act 
applicable to any premises taken on lease by the Government, but in view 
of the decision of the Supreme Court in (1) Superintendent and Remembra- 
ucer of Legal Affairs, West Bengal v. Corporation of Calcutta, A I.R. 1967 


` 
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S.C. 997, it is no longer possible to rely on the English rule of construction 
that the Crown is not bound bya statute save by express provision or 
necessary implication. As the proviso has not, either expressly or by nece- 
ssary implication, exempted any premises taken on Jease by Government 
from the operation of the Act, it applies to such premises. The learned 
Judge was, therefore, not Justified in holding that the Act did not apply to 
the defendant Union of India in respect of its tenancy of the suit premises. 
So mere determination of the tenancy by the service of a notice to quit 
under section 106 of the Transfer of Property Act was not sufficient so as 
to entitle the plaintiff to get a decree for ejectment. Before a decree for 
ejectment could be passed in the suit, the plaintiff was required to prove ` 
one of the grounds for ejectment as mentioned in section 13(1) of the West 
Bengal Premises Tenancy Act, 1956 and also the service of a notice under 
section 13(6) of the Act. 


6. Mr. Bankim Chandra Dutt, learned Advocate appearing on 
behalf of the plaintiff respondent, has challenged the constitutional validity 
of the proviso in so far as it impliedly applies the provisions of the Act 
to the premises taken on lease by the Govefnment. It is contended by 
him that the West Bengal Premises Tenancy (Amendment) Act, 1965 
having substituted the proviso with retrospective effect has unreasonably 
infringed or restricted the fundamental right of owners of property as 
guaranteed by Article 19(1)(f) of the Constitution. There can be no 
doubt that the legislature can enact Jaws with retrospective effect and also 
put restriction on the fundamental right of citizens, provided, however, 
the impugned infringement effected ` by the legislation can be considered 
as a reasonable restriction in the interest of general public. In our opin- 
ion, there is no scope for such an argument as the suit was instituted on 
April 18, 1970, that is, long after the amendment of the proviso by the 
West Bengal Premises Tenancy (Amendment) Act, 1965. On the date, 
the suit was instituted the Act applied to any premises belonging to the 
Government. In the circumstances, by the retrospective legislation the 
plaintiff was not at all affected, nor was the plaintiffs fundamental right 
infringed with retrospective effect. In these circumstances, the contention 
is not available to the plaintiff. 


7. The next ground of attack to the vires of the proviso is that it 
offends against the provision of Article 14 of the Constitution.’ It is said 
that by the amended proviso the legislature makes a discrimination bet- 
ween two classes of landlords, namely, Government landlord and private 
landlords. Itis contended that when the Government is the landlord 
of a premises the provision of the Act would not apply to the tenancy 
under the Government, while they would apply to the tenancies under 
private landlords. It is submitted on behalf of the plaintiff respondent 
that the classification sought to be made by the impugned proviso is not 
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founded on an intelligible differentia, and that it has no rationalrelation 
to the object sought to be achieved by the statute in question. In other 
words, it is argued that there is no nexus between the basis of such classi- 
fication and the object of the Act. It is, accordingly, contended that the 
provisions of clauses (b) and (c) of the proviso to sub-section (3) of section 
1 of the Act are ultra vires Article 14 of the Constitution. 


8. Under clause (c), the operation of the Act has been excluded 
in the case of a tenancy created by the Government in respect of any pre- 
mises taken on lease by Government. The effect of clause (c) is that the 
provisions of the Act will not apply to any action that may be instituted 
by the Government against its tenant. There is undoubtedly a discrimina- 
tion between the Government as the landlord and a private individual’ as 
the landlord. The State or the Government, however, by virtue of its 
special position stands on a different footing. The consideration which will 
justify to declare a provision of a statute as ultra vires Article 14 on the 
ground of discrimination between two classes of private individuals may 
not be applied when there is a discrimination in favour of the State or the 
Government. The interest of the State or the Government in the matter 
of eviction of a tenant cannot be equated with the interest of a private 
individual. While the State or the Government acts from the point of 
view of public interest, a private individual acts for his own benefit. 
When the Government takes a lease of any premises, it does so for the 
benefit of the Government which, in its wider sense, a public benefit. When 
the Government: lets out any property, it also does so for administrative 
purpose. To allow a private individual to remain in any premises either , 
belonging to or taken on lease by Government: against the wish of the 
Government will, in our opinion, be detrimental to public interest. In 
this respect, it may be presumed that the governmental actions are not 
malafide but directed from the point of view of administrative reasons. 
Suppose, the Government takes on lease any premises for the pusgose of 
letting it out to its officers so long as they will be in Government service. 
If a Government officer, after he ceases to be in Government service, does 
not vacate the premises so as to enable the Government to provide another 
Government servant with accomodation in the premises, the Government 
has to institute an action for the ejectment of the tenant, namely, the 
Government officer who has ceased to be in Government employment. If 
in such an action. the provision of the West Bengal Premises Tenancy Act 
are applied, it may be difficult for the Government to take possession of 
the premises and surely it will affect the administration. So the Govern- 
ment or the State stands as a class by itself and the preferential treatment 
that has been sought to be made by clauses (b) and (c) to the proviso might 
be said to come within the permissible limits of reasonable classification 
under Article 14. Similarly, when the Government is a tenant of any 
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‘private individual it would not be proper that the Government should 
not have any defence against any action for ejectment on the basis of 
the provisions of the West Bengal Premises Tenancy Act, 1956. The 
Government remains in possession of the premises obviously for the pur- 
pose of administration and if a private individual who is the landlord is 
allowed to evict the Government without his proving any of the grounds 
under section 13 (1) of the Act, the interest of the Government will be 
in jeopardy and administration will suffer. In the circumstances, we do 
not think that the classification which has been made by clauses (b) and 
(c) of the proviso to section 13(1) of the Act is unreasonable. In our 
opinion, such classification is founded on good grounds. For these 
reasons, we are unable to accept the contention made on behalf of the 
respondent that clauses (b) and (c) of the proviso to section 13(1) are 
ultra vires Article 14 of the Constitution. 

9. The next point that has been urged on behalf of the respondent 
is that even assuming that the provisions of the West Bengal Premises 
Tenancy Act applied to the tenancy of the Union of India, still the respon- 
dent is entitled to get a decree for eviction as it has fulfilled the require- 
ments of the Act. One ofthe grounds for ejectment under section 13(1) 
(b) of the Act is that the tenant or any person residing in the premises let 
to the tenant has done any act contrary to the provisions of clause (m), 
clause (e) or clause (p) of section 108 of the Transfer of Property Act. It 
has been pleaded in paragraph 3 of of the plaint that under the terms of the 
tenancy the defendant undertook to execute all repairs of the suit premises 
and to keep the same wind and. water-tight and to maintain the said 
premises in the same condition as it was at the commencement of the 
tenancy, reasonable wear and tear excepted. {ïn paragraph 4, it is alleged 
that the defendant, however, failed and neglected to carry out the repairs to 
the suit premises or to keep the same wind and water tight as per the terms- 
of the tenancy, resulting in material deterioration in the condition of the 
same. There was a local inspection of suit premises by an Engineer Com- 
missioner who inspected the same in the presence of the Engineer of the 
C.P.W.D. It has been recorded by the learned Judge that at the time of 
the local inspection weeds and trees were found growing on the building 
and a big tower clock of the building was damaged. Cracks developed 
near the tower clock and plaster had fallen and T. joists of iron were not 
periodically painted. It has been admitted by D. W. 1 Amartosh Gango- 
padhyay, the Engineer of the C.P.W.D., who was present at the time of the 
inspection on behalf of the Government, that the marble floor had develo- 
ped cracks, the ornamental ceiling of the big hall has fallen down and the 
bath room has deteriorated. In room no, 2 there are cracks on all sides of 
the wall and all the walls of the room in the second floor.have got cracks. 
There can be no doubt that the building has not been kept in a proper state 
of repairs and it is not disputed that it is the Government who is under the 
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terms of the agreement bound to keep the suit premises in proper repairs. It 
is apparent that as the Government has failed io effect the necessary repairs 
in the suit premises, its condition has greatly deteriorated; in our opinion 
the respondent has been able to make out the ground under clause (h) 
of section 13(1) of the Act to the extent that the Government has done ‘an 
act contrary to the provision of clause (m) of the Transfer of property Act. 

10. Even in spite of the above finding, there is difficulty in granting 
a decree for ejectment against the Government. Before the decree for 
ejectment can be granted the landlord has to satisfy the Court that he has 
determined the tenancy by the service of a notice to quit under section 106 
of the Transfer of Property Act, and that it has also served a notice on the 
tenant under section 13(6) of the West Bengal Premises Tenancy Act, 1956. 
It has been found by the learned Judge that the tenancy has been determi- 
ned by the service of a valid notice to quit under section 106 of the Trans- 
fer of Property Act, but no finding has been made by the learned Judge 
whether a notice under section 13(6) has been served upon the Government. 
It is now well-settled that a composite notice under section 106 of 
the Transfer of Property Act and section 13(6) of the West Bengal Premises 
Tenancy Act can be served upon the tenant. In this case, however, no such 
composite notice has been served upon the defendant. Section 13(6) provi- 
des inter alia that no suit or proceeding for the recovery of possession of 
any premises shall be filed unless the landlord has given to the tenant one 
month’s notice expiring with a month of the tenancy. This is really a notice 
of the intended suit by the landlord. There is no dispute that no notice 
under section 13(6) has been given by the respondent to the appellant. It is, 
however, contended on behalf of the respondent that the notice under sec- 
tion 80 of the Code of Civil Procedure which the respondent had served 
upon the appellant prior to the institution of the suit should be regarded as 
a notice of suit under section 13(6) of the West Bengal Premises Tenancy 
Act. We are, however, unable to accept the contention. The notice under 
section 80, which is Exbibit 5 dated November 5, 1969, in paragraph 6 
thereof stated inter alia that ‘‘ a suit will be instituted against the Union of 
India by my client for the recovery of possession of the said premises on 
expiration of two months next after this notice has been delivered to you”. 
The notice is not one expiring with a month of the tenancy and, accordir- 
gly, it does not fulfil the condition of a valid notice under section 13(6). 
It may be that Exhibit 5 is also a notice of suit but such notice not being 
a notice expjring with a month of the tenancy cannot be considered to be 
a notice under section 13(6). Our attention has been drawn that the notice 
was recevied by the appellant on December 30, 1969. It is contended that 

as two months from December 30, 1969 expired on February 28, 1970, 

that is, the expiry of the month of the tenancy, it should be held that 
exhibit 5 fulfilled the requirement of section 13(6). Weare unable to 
accept this contention. It may be that inthe instant case, the period of 
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two months counted from the date of receipt of the notice expired on the 
expiry of a month of tenancy, namely, the month of February 1970, but 
that does not fulfil the requirement of section 13(6). Under section 13(6), 
the notice itself should clearly show that it is a one month’s notice expirings 
with a month of the tenancy. The notice under section 80 (Exhibit 5) 
informed the defendant appellant that a suit would be instituted on the exp- 
iration of two months next after the notice had been delivered to it. Such 
a notice, in our opinion, is not a proper notice as contemplated by section 
13(6), notwithstanding that the notice was delivered to the appellant on 
December 30, 1969 and the period of two months computed from that date 
expired on the expiry of the month of February 1970, that is, the 
month of tenancy. In these circumstances, the notice, Exhibit 5 cannot be 
regarded as a notice under section 13(6). No other point has been urged on 
behalf of either party. i 

11. For the reasons aforesaid, the judgment and decree of the lear- 
ned Judge are set aside and the suit is dismissed. The appeal is allowed, 
but in the facts and circumstances of the case, there willbe no order for 
costs. 

Sharma, J. : I agree. 


K.M. G. - 


(CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Sabyasachi Mukharji 


Decision : March 5, 1979 


State Bank of India ie ...Petitioner 
- Versus 
State of West Bengal & Ors. We ye ...Respondents* 
And. < 
The State Bank of India, Senior Supervising Staff Co- 
Operative Housing Society Ltd. & Anr.... ...Petitioners 
` Versus i 

State of West Bengal & Ors. ii “,.. Respondents* 
And 

Basanti Debi Sarogi Se ies ...Petitioner 
Versus 

‘State of West Bengal & Ors. ; ... Respondents* 


The West Bengal Multi-storeyed Building Tax Act, 1975—Sections 3, 
2(b), 2(c)— Whether ultra vires Article 14 of the Constitution— Whether 
violative of Article 19 of the Constitution. n 

* Matter No. 115 of 1978 and Matter No, 116 of 1978 with C. R. No. 
53(w) of 1978. 
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The West Bengal Multi-storeyed Building Tax Act, 1975 came into 
force from Ist July, 1975 with the prior assent of the President of India. 
The rules made thereunder were framed by Notification dated 21st August, 
1975. Under Section 3 of the said Actas the Act stood originally the 
rate of tax had been provided at Re. 1/- per sq. meter of covered space 
of multi-storeyed building per year. The said Act was amended in 1977 by 
the West Bengal Taxation Laws Second Amendment Act, 1977. The Gove- 
rnor of West Bengal gave his assent to the said Act and the same was pub- 
lished in the Calcutta Gazette Extraordinary on the 30th September, 1977. 


In the first petition the petitioner is the State Bank of India who is 
the owner of the two multi-storeyed buildings in Calcutta one at no. I, 
Strand Road and another at 4A, Ronaldshay Road. The first six storeys of 
the Strand Road Building was completed by the month of February, 1962 
and the remaining three storeys were completed in the month of July, 1968, 
Premises no. 4A, Ronaldshay Road is 11 storeyed building of which cons- 
truction was completed in June, 1965. The tax was levied for the afore- 
said two buildings under the West Bengal Multi-storeyed Buildings Act, 
1975 as amended in 1977. In the second case the petitioner is the 
Senior Supervising Staff Co-Operative Housing Society Ltd. being the 
owner of one multi-storeyed building at no. 82/9, Ballygunge Place, 
Calcutta. The tax was also imposed in this case under the said Act. 

Both the petitioners challenged the validity of the West Bengal 
Multi-storeyed Buildings Tax Act, 1975 as amended by the Act of 1977, 
inter alia, on the grounds that the Act is violative of Articles 14 and 19 
of the Constitution of India. 

HELD: The West Bengal Multi-storeyed Buildings Tax Act is a 
tax on multi-storeyed building in West Bengal. This is the purpose of tax. 
It is nat legislation to control multi-storeyed building or anything like that. 
It is a tax on buildings, intended to raise revenue for the purpose of the 
State. If the tax in question ignores the vital factors which are germane for 
imposition of taxing buildings and lands, then the act in question would 
suffer from the vice of inequality. 

In view of the definition under Sections 2/b) and 2(c) read with 
Section 3 that all multi-storeyed buildings i. e. building on any land in an 
urban area consisting of five storeys and above have been subjected to the 
levy of tax at uniform rate without taking into consideration the area 
where the multi-storeyed building has been constructed, the year of construc- 
tion, the yield and capacity to yield income, their use and potentiality. To 
treat all the multi-storeyed buildings of five storeys alike would be to treat 
unequals in their essential features as equals in the burden of taxation. The- 
refore, the Act is ultra vires, void and unenforceable. 

The different provisions of the Act being mainly based upon Section 3 
read with the definitions, the Act is not also severable. Therefore, the 
entire Act becomes bad and violative of Article 14 of the Constitution. 
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The Aci, however, does not impose any unreasonable restriction and is 
xot violative of Article 19 of the Constitution. 
The Rule“is made absolute. ` 
Cases referred to :— 
Y!) Ralla Ram v. Province of East Punjab, AIR 1949 PC Page 31 
(2) Second C. T. Office, Mangalore v, D, H. Hazareth, AIR 1970 SC 
Page 169 f 
Y3) Spences Hotel y. State of West Bengal, 1915 CHN Page 115 
{4) Adkins v. Children’s Hospital, 1261 US 525, 67 L. ed. 785, 43 Sup. 
Ct. Rep. 394 
Y3) Avinder Singh v. State of Punjab, AIR 1979 SC Page 321 
(6) East India Tobacco Co. v, State of Andhra Pradesh, AIR 1962 SC 
1733 
(7) K.T. Moodil Nair v. State of Kerala, AIR 1961 SC 552 
Y8) Jagannath Baksh Singh v State of U. P., AIR 1962 SC Page 1563 
(9) Rai Ramkrishna v. State of Bthar, AIR 1963 SC Page 1667 
{/0) Bhuvaneswariah v. State, AIR 1965 Mysore Page 170 
(11) N. Kunkali Haji v. State of Kerala, AIR 1966 Kerala Page 14 
(12) N. M. C. S. & W. Mills v. Ahmedabad Municipality, AIR 1967 SC 
Page 1801 l 
(/3) Twyford Tea Co. v. Kerala State, AIR 1970 SC Page 1133 
(7/4) D. Ramaroju v. State of A. P., AIR 1972 SC Page 823 
(15) M. Match Works v. Asst, Collector, C. E., AIR 1974 SC Page 497 
(16) Rajet Mahal Co-operative Housing Society Ltd. y. State of Maha- 
rashtra & others, Division Bench Judgment of Bombay High Court 
on lst December, 1978 (unreported) 
(/7) Asst. Commr. Madras v. B. & G. Co., AIR 1970 SC Page 169 
(18) Kailash Nath v. State of U. P., AIR 1957 SC Page 790 
(19) Coffee Board, Bangalore v, Jt. Commcl. Tax Officer, AIR 1971 SC 
Page 870 
ME. K. Banerji and Sivaji Mitra ... for petitioners in matter nos. 115 and 
116 of 1978 
R. N. Bajoria and S. K. Bagaria ...for petitioners in C. R. no 53 (w) of 1978 
Naranarayan Gupta (G.P.) and Umesh Banerjee ... for respondent in Matter ` 
nos. 115 and 116 of 1978 
Naranarayan Gupta (G.P.), S. N. Saraf and Pulak Ranjan Mondal 
..for respondent in C. R. no. 53 (w) of 1978 


The judgment of the Court was as follows :— 


In this judgment I am dealing with several applications under Article 
226 of the Constitution, two in the original side and one in the appellate 
side as these raise the common and the important question of the validity 
of West Bengal Multi-storeyed Building Tax Act, 1975 being West Bengal 
Act XIX of 1975 as amended by West Bengal Act XX of 1977. In all 
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these applications several points were taken. Butas the most important 
question raised in these applications was the validity and the vires of the 
West Bengal Multi storeyed Building Tax Act, 1975 as amended by the 
Act of 1977 it is necessary to set out the relevant provision of the said 
Act. The West Bengal Multi-storeyed Building Tax Act, 1975 hereinafter 
called the 1975 Act, came into effect from Ist of July, 1975 with the prior 
assent of the President of India. The rules made thereunder were 
framed by notification dated 21st of August, 1975. Under Section 3 of 
the Act as the Act stood originally the rate of tax had been provided at 
Re. I/- per sq. metre of covered space of multi-storeyed building per 
year. Section 2(c) of 1975 Act, which defined Multi-storeyed Building 
was as follows :— 

“Multi-storeyed building” means a building on- any land in an 
urban area consisting of five storeys and above constructed after the 
first day of April 1969 and includes any building in such area with less 
than five storeys constructed prior to that date but raised after that 
date to a level of five storeys and above.” i 

The expression Urban area has been defined to mean “such area as the 
State Government may by notification declare to be an Urban area for 
the purpose of this Act.” Under Section 3(2) of the 1975 Act, the tax is 
payable by the owner who is defined as follows :— 

“Owner includes the person for the time being receiving the rent 
of any multi-storeyed building or any part thereof whether on his 
own account or as agent or trustee for any person or society or for 
any religious or charitable purpose, or asa receiver or, who would 
so receive such rent if the multi-storeyed building or part thereof were 
let to a tenant”. 

The 1975 Act as mentioned hereinbefore was amended in 1977 by the 
West Bengal Taxation Laws 2nd Amendment Act, 1977, the Governor of 
West Bengal gave his assent to the said Act, and the same was published 
in the Calcutta Gazette Extra-ordinary on the 30th of September, 1977. In 
the case of 1977 amendment no assent of the President was obtained. The 
1975 Act after its amendment provides that this is an Act for the imposition 
of tax on multi-storeyed buildings in West Bengal. It extends to the whole 
of West Bengal. Section 2(b) defines covered space as follows :— 

(b) ‘covered space’ means the floor space and includes the 
space of covered courtyard, gangway, garage, verandah, common 
service area and such other space as may be prescribed ;” 

Multi-storeyed building has been defined under Section 2(c) as follows :~ 

“(c) ‘multi-storeyed building’ means a building on any land in 
an urban area consisting of five storeyes and above.” 

Urban area has been defined in Section 2th) as follows : — 
“(h) ‘urban area’ means such area as the State Government may, 
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by notification, declare to bean urban area for the purposes of this 
Act G 


Section 3 which deals with the levy of tax is to the following effect :— 


3. Levy of tax.—(1) Notwithstanding anything to the contrary 
contained in any other law for the time being in force but subject to 
other provisions of this Act, there shall be charged and levied for 
every year a tax (hereinafter referred to as ‘the tax’) on every-multi- 
storeyed buildin 2 

(2) The tax in respect ofa misted building shall be pay- 
able by the owner thereof to the State Government. 

(3). The tax shall be levied per year or part thereof on the covered 
space of the multi-storeyed building at the rates specified below ; 

I. (i) where the total covered space Fifty paise per 


_does not exceed fifty square square metre. 
metres. 

(ii) where the total covered space Rupee one per 
exceeds fifty square metres but square metre, 


does not exceed one hundred 
Square metres. 

Gii) where the total covered space Rupees three per 
exceeds one hundred square metres square metre. 
but does not exceed two hundred 
Square metres. 

(iv) where the total covered space Rupees five per 

exceeds two hundred square metres. square metre. 

(II) in the case of multi-storeyed 

building or part thereof used for 

commercial or industrial purposes : 

on the whole of covered space .. Rupees seven and paise fifty 
per square metre, 


Explanation.—For the purposes of this Act— 


r 


(a) ‘commercial use’ means the use of any multi-storeyed buil- 
ding or parí thereof for the purpose of carrying on any trade or 
business or for running an office in relation thereto ; 

(b) ‘industrial use’ means the use of any multi- -storeyed building 
or part thereof for carrying on any manufacturing process as defined . 
in the Factories Act, 1948” ; 

(4) The tax shall not be levied on the following multi- -storeyed 
buildings, namely :— 

(a) multi-storeyed buildings owned by the Central Government, 
the State Government, Government of any other State or any local 
authority ; and 

(b) multi-storeyed buildings situated within the area to which 
the provisions of the Cantonment Act, 1924 (2 of 1924) apply. 
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(5) The State Government may, by notification, exempt from the 
payment of the tax— 

(a) any multi-storeyed building or part thereof constructed by the 
Department of Housing of the Government of West Bengal or the 
West Bengal Housing Board, the Trustees for the Improvement of 
‘Calcutta or/any other Statutory Body, comprising apartments, flats and 
tenements for sale or allotment to persons whose annual income does 
not exceed rupees twelve thousand, 


(b) any multi-storeyed building or part thereof owned by any 
diplomatic or consular mission of a foreign State, or 


(c) any multi-storeyed building or part thereof used for the pur- ` 
pose of any school, college or other educational or public charitable 
institution, hospital or dispensary. Section 3A is to the following 
effect : - 


“3A. Computation of amount of covered space.—In computing 
the amount of covered space of the multi-storeyed building of any 
owner for the purpose of assessment, there shall be included all covered 
space of any such building as may be owned by the spouse or minor 
children of such owner”. 

The other provisions deal with the taxing authority, manner of payment, 
penalty for default, the mode of recovery of tax and penalty, production 
and inspection of accounts and documents, power to enter and inspect, for 
penalty and for delegation and the power to make rules. It is not nece- 
ssary, in my opinion, for the consideration of the contentions raised in 
these applications to consider these provisions. The rules are also not 
very relevant for my present purpose. 


2. In considering the various contentions that have been raised in 
this case I may briefly refer to the facts relevant for my present purpose 
involved in these writ applications with which I am concerned now. In 
matter No. 115 of 1978 the petitioner is the State Bank of India,a body 
corporate incorporated under the State Bank of India Act, 1955. It 
states that the said petitioner is the owner. of two multi-storeyed buildings 
in Calcutta within the jurisdiction namely, premises No. 1, Strand Road, 
Calcutta and premises No. 4A, Ronaldshay Road, Calcutta. A portion of 
premisies No. 1, Strand Road which forms part of the original premises 
No. 1, 2 & 3 Strand Road, Calcutta consists of an eight storeyed building. 
The first to six storeys of the said premises were completed by the month of 
February 1962 and the remaining storeys’ were completed by the month of 
July 1968. The total covered space therein including the common service 
ureas is 7091 sq. metres. According to the petitioner, the said building is 
used for its own office accommodatton. The municipal taxes payable in 
respect of the entire premises including the said multi-storeyed building is 
Rs, 34,562.58 paise per quarter or Rs. 1,38,250.32 per year. The petitioner 
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states that having regard to the area of its covered space the tax payable 
under the said Multi-storeyed Building Tax Act 1976 as amended in 1977 
would be Rs. 53,182.50 (7091 sq. metre by Rs. 7.50 per sq. metre). The 
petitioner, further, states that in view of housing shortage the petitioner in 
pursuance of the housing scheme of its employees acquired and construc- 
ted a multi-storeyed building at premises No. 4A, Ronaldshay Road, 
Calcutta. The said premises No. 4A, Ronsldshay Road is an eleven storeyed 
building of which construction was completed by June, 1965. The total 
‘covered space in the said building including the common service area is 
3941.12 sq. metres. The building consists of entirely residential flats which 
are alloted to officers on duty at Calcutta of the petitioner bank by way of 
free furnished quarters No portion of the said building is used for any 
commercial or industrial purposes or use. The municipal taxes payable in 
respect of the said building is Rs. 7,154.88 p. per quarter or Rs. 28,619.53p. 
per year. Apart from such municipal tax having regard to the area of its 
covered space the tax payable under the Multi-storeyed Building Tax Act 
1975 as amended in 1977 would be Rs. 19,705.60 p. (3941.12 sq. metres 
at Rs. 5 per sq. metre). 


3. So far as the facts in matter no. 116 of 1978 are concerned 
the said application is by the State Bank of India, Senior Supervi- 
sing Staff Co-operative Housing Society Ltd. a body corporate 
registered under the Bengal Co-operative Societies Act of 1940, and 
one Bhowani Prasad Chatterjee, member Secretary of the State 
Bank of India Senior Supervising Staff Co-operative Society. The 
petitioner no. 1 in the said application is the owner of one multi- 
storeyed building in Calcutta being premises no. 82/9, Ballygunge Place, 
Calcutta. The petitioner states that in view of the housing shortage in 
pursuance of the Housing Scheme for its members the petitioner no. Í 
acquired and constructed a .multi-storeyed building on premises no. 82/9, 
Ballygunge Place, Calcutta. The said premises is a twelve storeyed buil- 
ding of which construction was completed by 1972. The total covered 
space in the said building including the common service‘area is 3018.40 
sq. metres. The building consists entirely of residential flats which are 
allotted to the members of the petitioner no. 1. No portion of the said 
building is used for any commercial or industrial purposes. The munici- 
pal tax payable in respect of the said building is Rs. 4,472.04 paise per 
quarter or Rs. 17,888.16 per year. Apart from such municipal tax the 
petitioner has to incur various expenses on account of maintenance, repairs 
providing for common services etc. which in the year 1977 amounted to 
about Rs. 54,000/-. The said premises consists of 22 flats of which five 
- are being uséd by its members and out of the remaining flats 5 are let out 
to the State Bank of India and 12 flats to outsiders since the construction 
of the building in the year 1972. Having regard to the area of its covered 


370 State Bank of India v. State of W. B. [1979 (1) CLI 


Space the tax payable under the Multi-storeyed Building Tax Act 1975 as 
amended in 1977 would be Rs. 19,705.60 (3,941.12 sq.g metre 
at Rs. 5/- per sq. metre) per year. However, in respect of the year 1977-78 
the said tax payable according to the petitioner would be about Rs. 
11,823.36. . These are the relevant facts for these two applications. 

4. So far as the facts in application being C.R. No. 53(W) of 1978 
are concerned it may be mentioned that the petitioner is one Sm. Basanti 
Debi Saraogi wife of Sri Harakchand Saraogi. The petitioner in that 
application states that she is the owner of premises no. P-8, Kalakar 
Street, Calcutta. The said premises no. P-8,—Kalakar Street, Calcutta is 
a five-storeyed building. The built-up area and/or space occupied by the 
said building including the covered court-yard, gangway, verandah, common 
service comprises about 165 per square metres on the ground floor. The 
total covered floor area of the different floors taken together would come 
to 777 square metres approximately. There are few shops on the ground 
floor and offices on the third floor of the said portions are being used for 
trading purposes. The second, third and fourth floors of the said buil- 
ding are occupied by the petitioner and her family members for reside- 
ntial purposes. 

5. In support of these applications various contentions were urged. 
It was urged that the impugned Act of 1975 as amended in 1977 is vague 
and unworkable. It was submitted that the said Act imposes unreasonable 
restriction and violated Article 19 as well as Article 31 of the Constitution. 
It was submitted that the Act was beyond the legislative competence of 
the State legislature and the amending Act of 1977 not having receivéd “the 
assent of the President of India was‘unenforceable. But the main conte- 
ntion urged in support-of these applications which ‘réquire serious consider- 
ation is that the impugned Act, ‘as amended in’ 1977 violates the provision 
of Article 14-of the Coristitution 4nd as such bad. In this case the validity 
of the State-Act is. involved, therefore had these been suits or other pro- 
ceedings’as ‘contemplated in Sec. 141 of Civil Procedure Code, then in 
view of the ‘rule 1 of Order XXVIIA of the Code of Civil Procedure it 
would have been mandatory to‘direct notice to the Advocate General of 
the State. But in view of the Explanation of Sec. 141 of the Civil Proce- 
dure Code as the State Government: was Tepresented by the Senior Gover- 
nment Pleader I felt that there was ‘no need of any Separate notice‘to the 
Advocate .General-in respect “of these applications. The learned Govern- 
ment: Pleader on ‘behalf of the respondents also did not raise this point. 

' 6. But before I deal with: this main ‘contention I ‘must dispose’ of 
one of'the minor contention urged in’ this application that the Act of 1995 as 
well as ‘the amendment introdiced in’1977 wag beyond thé'legislative com- 
petence' of the State Legislature. In my’ opinion, thé Act ‘is ‘clearly covered 
by Entry’49; List II of the 7th Schedule of the’ ‘Cénstitution which is an 
entry dealing ‘With taxés on landsand building, and in that view of the 
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matter, in my opinion, no question of obtaining Presidential assent to the 
amendment introduced in 1977 arises. The fact that in the case of the Act 
of 1975 Presidential assent was obtained does not. in my opinion, have 
the effect that for the amendment introduced in 1977 there was need for 
presidential assent. In view of clause 3 of Article 246 of the Constitution, 
in my opinion, the State Legislature has the exclusive power to make laws 
for the taxes on lands and buildings and the impugned legislation in its pith 
and substance is a tax on land and building as it is a tax on multi-storeyed 
buildings in the State of West Bengal. 

7. It is well settled that in deciding this question the pith and subs- 
tance of the legislation has to be judged. In this connection reference may 
be made to the decision of the Federal Court in the case of (1) Ralla Ram 
y. Province of East Punjab, AIR 1949 F.C. page 31 and to the case of (2) 
Second C-T. Officer, Mangalore v. D.H. Hazareth, AIR 1970 S.C. page 169. 
lam, therefore, unable to accept this contention urged in support of these 
petitions on this ground. In my opinion, as the Act comes within Entry 49 
of List If of the 7th Schedule the amending Act did not require the assent 
of the President. 

8. In that view of the matter, in my opinion, it is not very relevant 

_ to consider the Division Bench decision in the case of (3) Spences Hotel v. 
State of West Bengal,1975 Calcutta High Court Notes page 115 upon which 
some reliance was placed on behalf of the respondents State authorities and 
there the Division Bench was concerned with the validity of the West 
Bengal Entertainments and Luxuries (Hotels and Restaurants) Tax Act, 
1972. The said Act was sought to be based on Item 62 in the list IT- of the 
7th Schedule of the Constitution under which taxes can be imposed by the 
States on luxuries, iacluding-taxes on-entertainments, ‘amusements, betting 
and gambling. It was contended that the legislature ‘instead ‘of imposing 
tax on luxury in the impugned Act had sought to levy tax on air'coadi- 
tioned floor space and this was ultravires the power of the State Legisla- 
ture. It was argued that section 4 of the said Act, namely, the West 
Bengal Entertainments and Luxuries (Hotels and Restaurants) Tax Act, 
1972 imposed a flat rate of Rs. 150/- per annum on specified air-conditioned 
floor-space in hotels and restaurants though these might be differently situa- 
ted with reference to: their locality, clientele, services and amenities rendered 
and the Act did not make any resonable classification of hotels and restau: 
rants and therefore suffered from the vice of discrimination under Article 
14 of the Constitution. It was held by the Division Bench that ‘luxuries ‘in 
Entry 62 included the singular of that word namely, luxury as ‘well both 
luxuries and luxury can be taxed under this entry. The abmit of Entry 62 
which included taxes on entertainments,.amusements, betting and gambling, 
according to the Division Bench, showed that a tax levied under Entry 62 
of List II could not be restricted to certain articles only but might also be 
extended to things incorporeal. Air-conditioned space, according to the 
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Division Bench, is a luxury in India and this luxury can be taxed under 
Entry 62 of List II in the 7th Schedule of the Constitution and therefore the 
State Legislature was competent to impose a tax on luxury. Assuming 
that luxuries in Entry 62 were to be confined to objects or articles of luxuries 
according to the Division Bench, the impugned legislation was a legislation 
with respect to air-conditioners within the meaning of clause 3 of Article 
246 of the Constitution. The Division Bench was of the view that a classi- 
fication had been made between air-conditioned spaces in hotels and restau- 
rants and non-air-conditioned spaces in hotels and restaurants and accor- 
ding to the Division Bench this was an intelligible differentia and this diffe- 
rentia had a rational relation to the object sought to be achieved by the Act 
which was “to provide for the imposition of tax on entertainments and 
luxuries in hotels and restaurants.” It was a tax on the extent and volume 
of air-conditioning in a hotel or restaurant wherever it might be situated. 
The Division Bench, further, observed that there might not have been 
mathematical nicety or perfect equality in this legislation based on similarity 
but that did not offend, according to the Division Bench, the provisions of 
Article 14 of the Constitution and therefore the impugned legislation 
could not be struck down on the ground of discrimination under Article 14 
Chief Justice S. P. Mitra who delivered the judgment on behalf of the 
Division Bench referred to the principles applicable in judging the question 
of validity under Article 14 of the Constitution at page 124, paragraph 21 
of the judgment and observed at page 125 of the report in paragraph 22 of 
the judgment that in every case the Court had to find out whether 'there 
was a classification founded on a reasonable differentia and secondly, 
whether that differentia had a rational relation to the objects to be achieved 
by the statute. According to the Division Bench in the Jegislation with 
which the Division Bench was concerned the classification had been made 
between air-conditioned spaces in hotels and restaurants and non-air-condi- 
tioned spaces in hotels and restaurants and the Division Bench thought 
that this was an intelligible differentia and the defferentia had a rational 
relation with the object to be achieved which was for the imposition of tax 
on entertainments and luxuries in hotels and restaurants. The Division 
Bench noted that there might be hotels and restaurants situated at different 
localities of the city of Calcutta and even in the different districts of West 
Bengal charging different rates from their customers. But the tax sought 
to be imposed was on the luxury of an air-conditioned space available in an 
hotel and restaurant. The Division Bench was of the view that the enjoy- 
ment of a person in an air-conditioned space in an hotel in central Calcutta 
could not be remarkably different from his enjoyment in an air-conditioned 
space in an hotel in south Calcutta or in Park Street or in Chowringhee 
areas. There might not have been mathematical nicety or perfect equality 
in this legislation. It was a tax on the extent and volume of air-condition- 
iog in an hotel and restaurant whereover it might be situated. The ultimate 
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burden of the tax would go to the person who enjoyed the luxury of air- 
conditioning as the tax was imposed bound to be taken into consideration in 
calculating the cost of air-conditioning. 


9. In my opinion, the context in which the Division Bench applied 
the well settled principles in judging the concept of tax on luxury are 
significantly different from the context in which I have to adjudicate the 
Act of 1975 as amended by Act of 1977. In that view of the matter Iam 
afraid that the observations of the Division Bench would not be of much 
assistance in resolving the controversy in the instant case. 


10. The basic concept of judging the validity of a legislation, 
Central or State, under the equality clause embodied in Article 14 of the 
Constitution is that the State shall not deny equality before law or equal 
protection of the laws to any person within the territory of India. To 
treat equals as unequals in imposing the burdens and rigours of 
law- violates the fundamental tenets of our Constitution. It also follows 
that to treat unequals as equals in imposing a burden is equally violative 
of the principles of equality embodied under Article 14 of the Constitu- 
tion. The Courts must, however, be very cautious in judging this ques- 
tion of validity of a legislation because every presumption is in favour of 
the validity of an Act of the legislation until overcome beyound rational 
doubt. By the presumptions upon which under the Constitution 
we must act the legislatures, Central as well as States, are supposed to 
know the wishes and the needs of the people, and the lawmakers 
are supposed to reflect the intention of the people. It is also said 
that our lawmakers are in possession of facts upon which a legislation 
is based while the Courts are not. Sceptics and cynics would perhaps 
say that all these are fictions divorced from realities. But the judiciary 
isnot permitted to act either on cynicism or sceptism. But if by 
clear and indubitable demonstration a statute be opposed to the Consti- 
tution then the Court has no choice but to say so. The Constitution 
by its own terms is the supreme law of the land under our form of 
government. A legislation on the other hand either of the State legislature 
or of the Parliament is the act of an agency of this sovereign authority 
and if it conflicts with the Constitution must fall; for that which is not 
supreme must yield to that which is. To hold a legislation invalid if 
it be invalid is a plain exercise of: the judicial power, a power vested 
in courts to enable them to administer justice according to law. From 
the authority to ascertain and determine the law in a given case there 
necessarily results in case of conflict the duty to declare and enforce 
the rule of the Supreme law and reject that of much inferior act of legis|- 
ation which transcending the Constitution is of no effect and binding 
on noone. Thisis not the exercise of substantive power to review and 
nullify acts of the legislation for no such substantive power exists. It is 
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simply a necessary concomitant of the power to hear and dispose of a 
case or a controversy properly before the Court to the determination of 
which must be brought the test and measure of the law. (see in this 
connection the observations in the case of (4) In Adkins v. Children’s 
Hospital, 1261 US 525, 67 L.ed. 785,43 Sup. Ct. Rep. 394 as quoted in 
Cooley’s Constitutional Limitations, 8th Ed. page 333 and the” observations 
in 1972 Ed. Pages 158-177 and the observations in 1972 Ed P. 159-177). 

il. Therefore, the task to judge the validity of a legislation on the 
ground of the breach of the constitutional provision isa delicate one and 
should only be entered upon with caution, reluctance and hesitation. But 
if inspite of the forensic generosity there is patent discrimination in the 
sense of treating dissimilar things or objects similarly or vice versa, the 
court is bound to examine the vires of the legislation closely. See in this 
connection the observations of the Supreme Court in the case of (5) Avin- 
der Singh v. State of Punjab, AIR 1979 SC page 321a decision which 
requires consideration. There th? Supreme Court was considering . the 
validity of levy of tax on Indian made Foreign Liquor at a flat rate of rupee 
one per bottle under the Punjab Municipal Corporation Act, 1976. Mr. 
Justice Krishna Iyer expressed the view that intoxicating liquids falling 
under the well known category of foreign liquors form one class and a 
flat minimal rate of Re. 1/- per bottle had no constitutional stigma of 
inequality. Butthe learned Judge was cautious enough to reiterate the 
fact that the correct law has been laid down in the case of (6) East India 
Tobacco Co. AIR 1962 SC 1733 a decision which I shall discuss later, 
where the Supreme Court reiterated the principle enunciated in the case of 
Moopil Nair v. State of Kerala (infra). But in deciding whether a taxation 
law is discriminatory or not it is necessary to bear in mind that the State 
has a wide discretion in selecting the persons or objects it will tax and 
that a statute is not open to attack on the ground that it taxes some 
persons or objects and not others. It is only when within the range of 
selection, the law operates unequally and that cannot be justified on the 
basis of valid classification that it would be violative of Article 14. The 
learned Judge also quoted from Willis on “Constitutional Law” page 587 
and the learned Judge expressed the view that foreign liquor does not 
fall in this category,, because they form a class by itself. I mentioned 
this decision because valuation may not always be the sole criterion in 
levying tax for all objects, but ia respect of a tax designed to raise revenue 
as taxes on lands and buildings if the well known principles of valuation 
or capacity to yield income are ignored the result would be inequality as 
I shall be presently notice. It is trus from one point of view all five 
storeyed buildings can be said to forma class, but their income, capacity 
to yeild income, their potentiality, their enjoyment, their potentiality of 
enjoyment, their valu, their cost of construction, their amenities, vary so 
immensely that it may not be appropriate to treat them for the purpose of 
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levying tax on land and building as one class by themselves. It is also 
necessary in this connection to bear in mind that this limitation under 
Article 14 of our Constitution is quite independent of any question of 
limitation on the State power of taxation on the plea that it amounts to 
indirect taxes because it has been held in some decisions of the Supreme 
Court of the United States that all indirect taxes should be subject to 
the rule of uniformity because of Article I, section 8, clause 1 of the U. S. 
Constitution See The American Constitution (3rd Ed) by C. Herman 
Pritchett (1977 ED). 


12. The principles are fairly well settled which are applicable in 
. considering a question of this nature. Article 14 of the Constitution 
prohibits class legislation but does not forbid classification. Discrimination 
is bad, but classification is not violative of the Constitution. Permissible 
classification must however satisfy two conditions, namely, that it must be 
founded on an intelligible differentia which distinguishes persons or things 
that are grouped together left out of another group and the differentia 
must have rational relation to the object sought to be achieved. But in 
permissible classification mathematical nicety or perfect equality are not 
required and the classification may be founded on different basis namely 
geographical objects or persons or the like and we have also to remember 
as I have indicated before that there is a presumption in favour of the 
validity of an enactment and the burden in upon him who challenges to 
show that there is a clear transgression of the principle. Now, in judging 
the question of taxes on buildings and lands certain relevant factors have 
from time to time been emphasised by the courts ignoring of which or 
non-consideration of which, might in a particular situation, result in trea- 
ting dissimilar objects similarly and violating the provision of equal protec- 
tion before the laws. i 

` J3. In this connection it is, therefore, relevant to refer first to the 
decision of the Supreme Court in the case of (7) K. T. Moopil Nair v. 
State of Kerala, AIR 1961 SC 551. There the Supreme Court was consi- 
dering the validity of Travancore-Cochin Land Tax Act of 1955 as amended 
by Act of 1957. By a majority judgment the Supreme Court observed 
that a taxing statute was not wholly immune from attack on the ground 
that it infringed the equality clause in Article 14 of the Constitution 
though the courts were not concerned with the policy underlying a taxing 
statute or whether a particular taxing statute could have been imposed in 
a different way or ina way that the court might think more just or 
equitable. If the legislature has classified persons or properties into 
different categories which are subjected to different rates of taxes 
with reference to income or property such a classification would 
not:be' open to the attack of inequality on the ground that the tax burden 
resulting from such a classification was unequal. Similarly, different 
kinds of property might be subjected to different rates of taxation but 
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so long as there was a rational basis for the classification Article 14 
would not stand in the way of such classification resulting in unequal 
burdens on different classes of properties. But if the same class of 
property similarly situated was subjected to an incidence of taxation 
which result in inequality the taw might be struck down as creating an 
inequality amongst holders of the same kind of property. After 
reviewing the different provisions of the Travancore-Cocbin Land Tax 
Act, 1955 as amended by Act of 1957 the Supreme Court observed at page 
556 of the report that from a review of the provisions of the Act as 
amended it would be clear that the provisions of the Act laid down in 
barest outline the policy to impose a uniform and what was asserted’ to be 
a low rate of land Tax on all lands of the State of Kerala. Apart from 
other infirmities which the Supreme Court noted that it did not make any 
provision for the issue of notice or submission of return and there 
being no provision for appeal the Supreme Court observed that though 
it had the merit of brevity as also of simplicity derived from the 
fact that a tax was levied at a flat rate, irrespective of the qua- 
lity of the tand and consequently of its productive capacity. Under 
the Act the charge was to be levied whether or not any income had 
been derived from the land. The Supreme Court observed that the 
legislature was so much in earnest about levying and realising the tax 
that it could not even wait for a regular survey of the lands to be 
assessed with a view to determine the extent and character of the land. 
The Supreme Court noted at page 557 of the report that if the pro- 
perty of the same character had to be taxed the taxation must 
be by the same standard so that the burden of taxation might fall 
equally on all persons holding that kind and extent of property. If the 
taxation generally speaking imposes a similar burden on everyone with 
reference to the particular kind and extent of property on the same 
basis of taxation the law would not be open to attack on the ground of 
inequality even though the result of the taxation might be that the 
total burden on different persons might be unequal. But if the same 
class of property similarly situated is subjected to an incidence of taxation 
which results in unequal treatment the law must be struck down as 
creating an inequality amongst holders of the same > kind of 
property. The Supreme Court noted at page 558 of the report that 
the Act in that case obliged every person who held land to pay the 
tax onthe flat rate prescribed whether or not he made any income out of 
the property or whether or not the property was capable of yielding any 
income. The Supreme Court, further, observed that ordinarily a tax 
on land or land revenue was assessed on the actual or the potential 
productivity of the land sought to be taxed. In other words, the tax has 
reference to the income actually made or which could have been made 
with due diligence and therefore with due regard to the incidence of 
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taxation. Therefore, the Supreme Court found analysing the section that 
inequality was writ large in the Act. It was one of those cases where the 
lack of classification created inequality. It was, therefore, hit by the 
prohibition to deny equality before law contained in Article 14 of the 
Constitution. Mr. Justice Sarkar, as the learned’Chief Justice then was, 
took a different view. 

14. The question was again examined by the Supreme Court in the 
case of (8) Jagannath Baksh Singh v. State of U.P. AIR 1962 SC page 
1563. There the Supreme Court was examining the question of U.P. 
Large Land Holdings Tax Act, 1957. The Supreme Court observed that 
a taxing statute could be held to contravene Article 14 of the Constitution 
if it purported to impose on the same class of property similarly situated 
an incidence of taxation which led to obvious inequality. There was 
no doubt that it was for the legislature to decide on what objects to levy 
what rate of tax and that it was notfor the Court to consider whether 
some other objects should have been taxed or whether the different rate 
should have been prescribed for the tax. But ifin its operation any 
taxing statute is found to contravene Article 14 it would be open to the 
courts to strike it down as denying to the citizens the equality before the 
law guaranted under Article of 14 of the Constitution. The Supreme Court 
found that Section 5(1) of the said Act did not offend either Article 19 
(1) (f) or Article 14 or Article 13 of the Constitution. It was found by 
the Supreme Court that the purpose was to impose tax levied on the land 
holding subject to the important proviso that holdings the area whereof 
did not exceed thirty acres would not be taxed. In other words, it was 
on only big holders whose land holdings were subjected to the tax by the 
Act. Even so, the basis adopted for levying the tax was ultimately th> 
rent payable for the land or lands in question and’ taking the basis of the 
said rent the annual value of the land was required to be determined by 
adopting a suitable multiple. Section 5(1) of the Act prescribed the 
maximum limit of this multiple and it left to the discretion of the State 
Government to adjust the multiple as the local conditions of land might 
Tequire. It would obviously not have been practicable for the legislature 
to provide for different multiples in respect of different districts or in 
regard to different classes of lands. Having laid down the general policy 
in that behalf the legislature naturally left the adjustment of the multiple 
to the discretion of the State Government because the said adjustment 
had to be made in the light of the local conditions and by reference to 
the class of land. Therefore, the discretion left to the State Government 
could not be said to be unfettered or uncanalised as to amount to unreaso- 
nable restriction. F 

15. In the case of (6) East India Tobacco Co. v. State of Andhra 
Pradesh, AIR 1962 SC page 1733 the Supreme Court was again considering 
the quetion of the validity of taxing provisions in the light of Article 14 
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of the Constitution. The Supreme Court was judging the Andhra Act 
of 1955, amending section 55 of the Madras Sales Tax Act and it held that 
virginia tobacco had features which distinguished it from country tobacco 
and could be treated as a class in itself. It would, therefore, be within 
the power of the State to impose a tax on the sales of virginia tobacco 
exempting the country tobacco. The question was also considered by the 
Supreme Court in the case of (9) Rai Ramkrishna v. State of Bihar, AIR 
1963 SC page 1667 where the Supreme Court was considering the Bihar 
Taxation on Passengers and Goods (Carried by Public Service Motor 
Vehicles) Act, 1961. 

16. Inthis connection it may be at the stage be appropriate to 
discuss two decisions of the High Courts namely, the decision in the 
case of (10) Bhuvaneswartah v. State, AIR 1965 Mysore, page 170 where 
the Division Bench of the Mysore High Court was considering the Mysore 
Building Tax Act, 1962. Mr. Justice Hegde, as the learned Judge then 
was of the Mysore High Court, observed that section 4 of the said Act had 
adopted the floorage basis as the only basis for imposition of the tax was 
not only unscientific, it was arbitrary and mechanical. It did not conform 
to any of the known principles of taxation. In the very nature of things 
under that basis the incidence of tax must fall unevenly on things similar. 
According to the Court the classification adopted appeared to be a mere 
mechanical formality devised in a haphazard manner as cover for raising 
money. It did not disclose differentiation pertinent to the burden being 
heavy in some cases and light in others. The Court was, further, of the 
view that mere fact of classification was not sufficient to relieve a statute 
from the reach of the equality clause. In such matters there should not 
only be a classification but the same should be based upon reasonable 
ground of some difference which bore a just and proper relation to the 
attempted classification and was not arbitrary selection. The object of the 
Act was not to limit the floorage of the buildings in towns but to raise 
public revenue. Therefore, the classification on the basis of floorage had 
no just relationship with the object of the Act. The Court accordingly 
found the Act suffered from lack of rational classification. The Act was 
therefore declared void as it was violative of the Article 14 of the Constitu- 
tion and Section 4 which was the charging section was violative of Article 
14 of the Constitution, the other being machinery provision could not 
exist without the charging section, the entire Act was declared void and 
inoperative. Mr. Justice Bhat observed that the levy of property tax 
required the legislation to tax a reasonable co-relation to the value of 
the property to the assessee, any other basis would constitute mal- 
apportionment and result in arbitrariness and inequality. His Lordship 
found that the only factor taken into consideration by the impugned 
Act in that case for the apportionment was the size of the building in 
disregarding its age, location, rental value or capital value. What was 
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material to the assessee asthe owner of the property was the present 
value of the property at the time of the assessment. This was the cardinal 
principle in the matter of valuation of premises for rateable purposes 
at the date of thevaluation. The basis of the tax under the impugned 
Act had therefore no reasonable co-relation to the value of the building 
of the assessee and therefore the Act violated Article 14 and also Article 
19 of the Constitution. It is also necessary to consider the decision in 
the case of (11) N. Kunhali Haji v. State of Kerala, AIR 1966 Kerala, 
page 14 where a learned single Judge of the Kerala High Court was consi- 
dering the Kerala Buildings Tax Act, 1961 and expressed the view that 
the Kerala Building Tax Act, 1961 sought to impose tax on buildings on 
the basis of the floor-area of the building. The floorage as defined in the 
Act had reference only to the basement excepting where there was a first 
and second floor. It had nothing to do with the quality of the building, 
its location, its usefulness and much less its value and for that matter the 
income that could be derived from that building, Value of a building 
located in a busy city would be much higher than its counter part 
elsewhere due to various reasons namely, cost of construction, the cost of 
land in which it was built and irs letting value will also be different from 
that of similar building situated in the country. But under the impugned 
Act in that case both had been levied in the same manner. The absence 
of classification where the classification was necessary created inequality. 
The distribution of burden of the tax had not been equitable. The learned 
Judge noted that though in the matter of taxation a large discretion was 
vested in the legislature and it was for them to decide the person or the 
property to be taxed or to decide the incidence of tax as who should be 
taxed and in what manner, large as these powers were there still were 
subject to the provisions of the Constitution. The Court observed that 
when taxes were levied on land and buildings the basis of the tax must be 
either the capital value of the land and the building or the annual letting 
value of the land and building. For this the Court sought reliance from 
passages in Cooley’s Constitutional Limitation and other relevant authori- 
ties. The impugned Act, therefore, was declared to be bad. 

17. This position was again reviewed by the Supreme ‘Court in the 
case of (12) N.M.C.S. & W. Mills v. Ahmedabad Municipality, ATR 1967 
S.C. puge 1801. There the Supreme Court was considering the Bombay 
Provincial Municipal Corporation Act, 1949 and was concerned with sec- 
tions 1271) and (3), section 406 and 411 of the said Act and certain sche- 
dules thereto. The said case dealt with property Tax on textile mills, facto- 
ries, buildings of universities etc. imposed by the Municipal Corporation of 
Ahmedabad. Flat rate method according to floor area was adopted for taxing 
rateable value. It was held that the same was violative of Article 14 of 
the Constitution. The Supreme Court observed that flat rate method acco- 
rding to floor area can only be applied where the majority of properties 
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were so nearly alike in character as to be regarded identical for rating pur- 
poses. There was nothing to show that condition prerequisite for determi- 
nation of annual value of textile factories in Ahmedabad on the basis of 
rental value per foot of floor area existed at the relevant time nor had 
it been shown that the so called contractor’s basis was adopted by the mun- 
icipal authorities of Ahmedabad. The Supreme Court noted that the 
method was not also one which was geneially recognised by the authorities 
on rating. In this connection the Supreme Court referred to the decision 
of the Mysore High Court which I have already mentioned namely 
Bhuvaneswariah v. State of Mysore about the M ysore Building tax Act 
and also the decision in the Kerala High Court which I have indicated 
before 
18. In the case of (13) Twyford Tea Co. v. Kerala State, AIR 1970 
S.C.. page 1133 upon which some reliance was placed on behalf of the res- 
pondent government before me, it was held by the Supreme Court by 
majority that there was wide range of selection and freedom in appraisal 
not only in the objects of taxation and the manner of taxation but also in 
the detemiration of the rate or rates applicable. The burden of proving 
discrimination was always heavy and heavier still when a taxing statute was 
under attack, and it was on a person complaining of discrimination. The 
burden is proving not possible inequality but hostile unequal treatment. 
This is more so when uniform taxes are levied. The Supreme Court noted 
that when the legislature reasonably applied an uniform rate after equalisi- 
ng matters between diversely situated persons differences in treatment must 
be capable of being reasonably explained in the light of the object for 
which the particular legislation was undertaken. This must be based on 
some reasonable distinction between the cases differently treated. There 
the Supreme Court was concerned with Kerala Plantation (Additional Tax) 
Act of 1960 as amended by the Act of 1967. The Supreme Court held that 
the Act no doubt dealt with seven different kinds of plantation and impo- ` 
sed an uniform rate of Rs. 50/- per hectare but it laid down principles on 
which equal treatment was ensured. In the case of cocoanut, arecanut, 
rubber, coffee and pepper plantations, plants capable of yielding produce were 
to be counted and then the hectares were determined by dividing total 
number of plants by certain figure. This was intended to equalise the 
different plantation for the purpose of taxability. In the remainin g two 
cases the extent of land yielding the crop was itself taken as a measure for 
the tax because it was considered fair and just to treat one actual hectare of 
crop yielding plantation as equal to the other areas converted into hectares 
on the basis of number of plants and trees. Differences in yield between 
one plantation and another having the same crop, no doubt arose from 
situation, altitude and rainfall but these were not the only factors. The law 
did not single out any particular plantation for hostile or unequal treatment. 
Therefore, the Supreme Courtfound that there was no discrimination 


1979 (1) CLI] State Bank of India v. State of W. B. 38] 


notwithstanding the unifrom rate for each plantation based on the actual 
crop yielding area. 
19. The question was also again examined by the Supreme Court in 
the case of (14) D. Ramaraju y. State of A.P. AIR 1972 S.C. page 823. 
. There the Supreme Court was considering the Andhra Pradesh (Krishna 
and Godavari Delta Area) Drainage Cess Act, 19€8 and the Superme Court 
held that the provisions of the Act were not violative of Article 14 of the 
Constitution. Reliance was placed on behalf of the respondents by the 
learned Governmer.t Pleader on this decision also. But there the Supreme 
Court found that the rate of cess prescribed for each division had a ratio- 
nal nexus with the object of the Act and was based on intelligible differen- 
tia. The object of the Act was to raise funds for the implementation of 
schemes to secure protection of the lands in the deltaic area from the 
ravages Of the floods. The Act was designed to benefit the land in the 
divisions of the deltaic area and levy of cess at uniform rate for each acre 
of the land in a division could not be considered to offend the principle of 
equality. The Supreme Court noted that flood stroke equally all lands 
in the area and made no discrimination so far as the quality and produc- 
tive capacity of those lands were concerned. In the circumstances, it 
appeared to be just and reasonable that each acre in a division should bear 
equal burden of the amount which was sought to be raised to fight the 
danger of flood and provide for an efficient system of drainage. The 
Supreme Court also noted the differential in the cost of drainage scheme 
of the four divisions had been properly reflected in the varying rates of 
cess for each division, and the Act contained sufficient guidelines for 
the fixation of the rate of cess and there were also enough materials on 
record to justify uniform rate of cess for each acre of lard in a division 
of deltaic area. The Supreme Court, further, noted that the imposition 
of tax on land for raising general revenue was substantially different from 
the levy of cess for implementation of drainage scheme for the benefit of 
lands in an area and the principles applicable in one case would not nece- 
ssarily hold good on the other. On behalf of the respondent government 
authorities learned Government Pleader strongly relied on the decision 
of the Supreme Court in the case of (15) M. Match Works y. Asst. Collec- 
tor C. E., AIR 1974 SC Page 497. There the Supreme Court was consi- 
dering certain notification issued under the Central Excise Rules, 1955. 
There the Supreme Court noted that bare equality of treatment regardless 
of the inequality of realities is neither justice nor homage to the constitu- 
tioral principle. Mr. Justice Krishna Iyer referred to the cynical statement 
of Anatole Frances. The Supreme Court further observed that another 
proposition which was equally settled that merely because there was room 
for classification it did not follow that legislation without classification 
was always unconstitutional. The Court could not strike down the law 
because the legislation had not made any classification which commended 
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to the Court as proper nor can the legislative power be said to have been 
unconstitutionally exercised because within the class sub-classification was 
reasonable but had not been made. The modern State in exercising its 
sovereign power of taxation had to deal with complex factors relating to 
the objects to be taxed, the quantum to be levied the conditions subject to 
witich the levy has to bz made, the social and economic policies which 
the tax was designed to svbserve and what not. From the judicial ins- 
pection tower according to Mr. Justice Iyer the Court might only search 
for arbitrary and irrational classification and its obverse namely, capricious 
uniformity of treatment when crying dissimilarity existed in reality. Uncon- 
stitutionality and not unwisdom of a legislation is the narrow area of 
judicial review. 


20. It is true that upon whom the burden of tax should fall 
is a matter of legislative wisdom and policy upon which the Court 
is incompetent to enquire. It is also true that in all cases classifica- 
tion is neither necessary to pass the test of validity nor is it neces- 
sary to sub-classify the same object to make the law more rational. 
Learned Government Pleader stressed and in my opinion rightly that 
whether in a particular case sub-classification or what he called mini- 
classification would have been more conduciye for the benefit of the 
people was a matter for legislative wisdom and not a matter for 
judicial review. But the Court on this aspect is concerned in my 
opinion with only a very narrow question namely whether likes have 
been treated alikes or whether unlikes have been treated alike that 
is to say when you treat all in the same level and thereby make then 
unequal, then lack of classification or even lack of sub-classification 
may create inequality violative of Article 14 of the Constitution. Whe- 
ther in a particular situation a particular legislation has that effect or not 
depends upon the particular situation and the particular legislation with 
which the Court is concerned. 

21. These aspects were considered very recently in a similar context 
by the Division Bench of the Bombay High Court in several writ petitions, 
mainly, in the case (16) Rajat Mahal Co-operative Housing Society Ltd. 
v. State of Maharashtra & Others, judgment in respect of which was 
delivered on the Ist of December, 1978 (unreported). The Division 
Bench was concerned with the Maharashtra Tax on Residential Premises 
Act, 1974. The said Act wasan Act to provide for the levy and col- 
lection of tax on certain residential premis2s in the State of Maharashtra. 
It was stated in the preamble that whereas it was expedient to provide 
for the levy and. collection of tax on certain residential premises in 
the State of Maharashtra, the Act was being enacted. In the defini- 
tions of the said Act ‘building’ included a house, out-house, shed, 
hut or any other such structure, whether of masonry bricks, wood,- 
mud, metal or any other material whatever but did not include garage or 


1979 (1) CLJ] State Bank of india v. State of W. B. 383 


quarters intended for the use of servants and used as such by them. 
The definition of ‘floorage’ indicated that it meant floor area of a 
premises excluding the thickness of walls. ‘Taxable premises’ meant 
premises in respect of which tax was leviable under the Act. Section 3 of 
the Act provided that subject to the provisions of the Act there 
should be levied and collected for every year commencing on the Ist 
day of April, 1974, a tax on all residential premises on the basis of 
its floorage situated in corporation areas specified in column 1 of the 
the Schedule at the rates set out against each such area in column 2 of 
the Schedule. The other provisions of the Act are not germane for our 
present purpose. The schedule to the Act indicated in Item I greater 
Bombay and provides a particular rate of tax per square metre or part 
thereof and in [tem II included other limits of other corporation 
areas where a slightly different rate was prescribed though not of 
much significance. The impugned Act was chailenged on various 
grounds before the High Court which was referred to the Division Bench 
by the learned Single Judge. The first ground of challenge, however, was 
that the provision of the Act violated the equality clause of Article 
14 of the Constitution. It was contended that selection of certain 
flats on the footing of their floor area was not a rational grouping 
and suffered from the vice of putting together dissimilar accomodation 
area wise and subjecting them to uniform tax under the Act. There 
was the challenge that the State had no right to introduce the legisla- 
tion under Entry 49 of List II of the 7th Schedule. It was also 
challenged that the Act in question imposed unreasonable restriction 
and was violative of Article 19 of the Constitution. Chief Justice 
Deshmukh mainly considered the argument based under Article 14 
and found it unnecessary to express any further opinion of Article 19. 
The learned Chief Justice referred to several decisions of the Supreme“ 
Court to which I have mentioned and referred to the decision in the 
case of (12) N. M.C. S. & W. Mills v. Ahmedabad Municipality of City 
of Ahmedabad, AIR 1967 SC 1801 and the Division Bench observed that 
the Supreme Court had pointed out the incidence of tax on various build- 
ings having more than 1000 square feet of floor area, and the Supreme 
Court had noted that the location of the building whether in a 
large industrial town or in an insignificant village had not been 
given any importance at all. The rate of tax was determined by the floor 
area, itdid not depend upon the purpose for which the building 
wes used, the nature of the structure, the town and locality in which the 
building was situated, the economic rent which might be obtained for the 
building, the cost of the building and other related circumstances which 
` might be appropriate to be taken into consideration in any rational system 
of taxation of building. The Division Bench of the Bombay High Court 
also referred to the other case namely, K. T.Mopil Nair v. State of Kerala 
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(supra) and observed that the Kerala law made no attempt to find out the 
location of the building, the place and nature of the construction, the pur-- 
pose for which it was used, the situation, the capacity for profitable user 
and several other relevant circumstances which have bearing on matters of 
taxation. The Division Bench noted that where objects, persons or tran- 
sactions essentially dissimilar were treated as one for the imposition of a 
uniform tax, discrimination might result on refusal to make a rationat 
classification because in-such a case it might result in denial of equality. 
The Division Bench also referred to the decision of New Manak Chowk 
Spinning and Weaving Mills for the Municipal Corporation (supra) and 
then examined the impugned legislation with which the Division Bench of 
the Bombay High Court was concerned. The impugned Maharashtra Act 
imposed the floor area tax only within the Municipal Corporation areas as 
given in the Schedule. The tax was on the residential premises within the 
Greater Bombay area and also included the area of the Municipal Corpo- 
ration of the cities of Puna, Sholapur; Kolhapur and the city of Nagpur. 
The Division Bench then examined the different provisions of the Act and 
came to the conclusion that it was more or less similar to the Kerala Act 
in its essential features which the Supreme Court had examined. On be- 
half of the Government before the Division Bench of the Bombay High 
Court it was argued the Maharashtra Act was restricted to what might be 
described as advanced towns, as Corpovation areas were taken into account. 
It was, further, emphasised that use of the premises was specifically taken 
into account. But in my opinion, with great respect as the Division Bench 
of the Bombay High Court pointed out the Act in question was essentially 
a property tax, and it refused to make any distinction between different 
areas of the same town and the degree of development which might be 
different in different localities under the same municipal administration. 
The Division Bench noted that in Bombay there were posh locality of the 
Fort area and the Malabar Hill and the backward areas which still surroun- 
ded the suburbs and also erstwhile villages which have become the Munici- 
pal Corporation area of Greater Bombay by virtue of extension of the 
area of the Corporation by Government from time to time. All these 
areas, ithe Division Bench noted, with respect rightly, were not equally 
developed and therefore the Act operated uniformly to all areas which were 
dissimilar and could have no comparison to one another. The material 
used, the nature of the structure, the cost of the construction, the ‘capacity 
to yield income vary immensely. They are not equal from locality to 
locality. That was the reality of life and the impugaed piece of legislation 
forgot to take this factual aspect and sought to equalise by legislative 
direction unequal buildings and therefore it suffered from the vice indic- 
ated by the Supreme Court. The Division Beach noted that even though 
the legislature had a wide choice in selecting the objects, articles, persons 
and properties for the purpose of taxation there must always bea rational 
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nexus between the tax sought to be levied and the objects which are 
subjected.to that tax. In that. view. of the matter after discussing the 
other cases of the Supreme ‘Court to which I have referred the Division 
Bench came to unequivocal conclusion that the Maharashtra piece of 
legislation suffered from the vice of inequality and there was no rational 
classification and struck down the Maharashtra Act as ultra vires the 
Constitution on the ground that it violated Article 14 of the Constitution. 
In that view of the Matter the Division Bench felt it unnecessary to go 
into the other questions raised in that case. 

22. Now, in the light of the principles if 1 examine the present 
Act, namely, West Bengal Multi-Storeyed Building Tax Act, 1975 as 
amended by the Act of 1977 it is manifest in view of the definition under 
section 2(b) and (c) read with Section 3 that all multi-storeyed buildings and 
multi-storeyed building means building on any land inan urban area 
consisting of five storeys and above, have been subjected to the levy of tax 
at uniform rate though there has been some distinction made as to the 
rate to be imposed in case of residential and commercial buildings and 
industrial buildings. But it is manifest that‘ there are multi-storeyed buil- , 
dings, namely, five storeyed building in different parts of Calcutta and other 
towns to which this Act might be applied some of which are in developed 
areas whose yield of income or capacity to yield income is far greater 
than the’ yield of income from buildings in other areas. A five storeyed 
building constructed’ in Cossipore or Beliaghata in Calcutta long ago 
cannot be considered to be equal as a five storeyed building in Park Street 
or Chowringhee constructed’ recently. Their cost of construction, 
their yield and capacity to yield income, their use and their pot- 
entiality vary to sucha large extent that to treat them alike would 
be to treat unequals in their essential features as equals in the burden 
of taxation. This is a tax on multi-storeyed building in West Bengal. 
That is the’ purpose of'the tax. It is not a legislation to control multi 
storeyed building’ or anything like that. It is a tax on buil- 
dings, intended to raisé revenue for the purpose of the State and if 
the tax‘in' question ignores the vital factors which are germane for imposi- 
tion of taxing buildings and lands, then, in my opinion the Act in ques- 
tion would’suffer from the vice of inequality. It is true as the learned 
Government Pleader said that value of construction or yield from the 
building may not always be in the wisdom of the legislature the only rational 
basis of classification. But ifthe value of construction, the potentiality 
of.the income to be yielded or the income actually yielded, the condition 
and age of the.building these are all ignored and only solitary factor that 
they-are all five storeyed -buildings or above is taken as the basis for imposi- 
tion of a tax which is a tax on building then in my opinion it cannot be 
denied that unequals have been treated as equals. The fact that by the 
amendment the distinction betwéen building’ constructed before 1969 and 
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thereafter has been abolished, a fact upon which learned Government 
Pleader relied, does not help the matter. If anything it makes the position 
worse from this aspect one might have argued that because of the cost of 
building after 1969 and land valuation there was some scope of taking 
the cost of the buildings and land as the basis for classification. But 
even that position is no longer open now. It may be that in a new city 
this problem does not arise in such an acute form where buildings have 
cropped up more or less simultaneously. But as in Bombay so in Calcutta 
there are areas where some buildings in Burrabazar or Cossipore or even 
in Chitpore five storeyed building had been built long time ago parhaps 
in the early part of this century and let out to tenants at very low rent to 
subject them to be treated equally with buildings in 1970’s and around 
in the posh areas of Calcutta and make only use for residential and 
commercial or residential basis the sole distinction of difference for the 
imposition of different rates, in my opinion, is violative of Article 14 of 
the Constitution, 


23. Following the principles of the Supreme Court and agreeing 
respectfully with the decision of the Division Bench of the- Bombay 
High Court referred to hereinbefore I am of the opinion that the 
West Bengal Multi-Storeyed Building Tax Act, 1975 as amended by 
the Act of 1977 is ultra vires bad and unenforceable. It appears to me 
that the different provisions of the Act being mainly based upon sec- 
tion 3 read with the definitions the Act is not severable. Therefore, if 
section 3 read with the definitions in section 2(b) and (c) are bad the 
entire Act becomes bad. I, therefore, declare that the provisions of 
the West Bengal Multi-Storeyed Building Tax Act, 1975 as amended 
by the Bengal Taxation Laws (Second Amendment) 1977 to be bad and 
violative of Article 14 of the Constitution. It was then contended 
that the impugned Act was unreasonable and it could be extended to 
such urban areas as the State Government might by notification declare 
to be urban area for that purpose. It was urged that there was sub- 
delegation of legislative function without any guideline and the Act 
was therefore bad to that extent. Iam, however, unable to accept 
this contention. The authority has been given to the State Government, 
the purpose is to tax multi-storeyed building, urban area has been defined. 
Therefore, in my opinion, there were sufficient guidelines and the 
impugned Act does not suffer from the vice of sub-delegation. 


24. It was, then, contended that the Act was vague and unreason- 
able. On the other hand on behalf of the State it was stated that the tax 
would be proportionately levied from the owners of the different 
portions of the multi-storeyed flats. But it is not necessary for me to 
go into the question in the view I have taken. It was also urged that 
the Act was violative of Article 19 of the Constitution as it imposes 
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unreasonable restriction and reference was made to the decision in the 
case of (17) Asstt. Commr. Madras v. B. & G. Co. AIR 1970 SC 
page 169 and also the decision in the case of (18) Kailash Nath v. 
State of U. P., AIR 1957 SC page 790. Had it been necessary for me 
to examine this question in detail [am inclined to think that the Act 
did not impose any unreasonable restriction and was not violative of 
Article 19 of the Constitution. But I need not examine this aspect in 
“any greater detail and rest my decision on this point in the view I 
have already taken. It was also urged that the Act was violative of 
Article 31 of the Constitution and therefore bad. Reliance was also 
placed on the decision in the case of (19) Coffee Board, Bangalore v. 
Jt. Commel. Tax Officer AIR 1971 SC page 870. Iam also inclined 
to think that the Act was not violative of Article 31 of the Constitution, 
but it is not necessary for me in the view [ have taken to examine the 
question in any greater detail on this aspect. 

25. In the view I have taken as indicated before on Article 14. I 
declare the Act to be ultra vires and restrain the respondents’ Govern- 
ment authorities from enforcing and realising tax under the said Act. I 
‘further direct that the taxes if realised should be refunded to the res- 
pective petitioners in this case within a period of three months from 
this date. The owners of the buildings, as defined in the Act, shall not 
transfer their ownership without giving three weeks notice, in writing, to 
the respondent Government for a period of three months. 

26. The Rule is made absolute to the extent indicated above. ` In 
the facts and circumstances of this case there will be no order as 
to costs. 

A. S.G. 


(CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Bimal Chandra Basak 
Decision : February 23, 1979 
Dr. Tarapada Roy & Ors. = be Petitioners 
Versus 
West Bengal Board of Secondary Education & Ors... ... Respondents* 
Board of Secondary Education Appeal Regulatious Rules 7, 9 and 9(1) 
(b)(i)—Non compliance by Appeal Committee— Reinstatement, if justified. 
Respondent No. 7 was the headmaster of the Bolepur School. He 
was placed under suspension by the Managing Committee of the School. 
Suspension was later on withdrawn. There was further chargesheet and 
after certain proceedings, the committee passed an order of dismissal. The 
*C. R. No. 7543(w) of 1974 with applicatian. 
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headmaster preferred an appeal to the Appeal Committee. The Appeal 
‘Committee refused to grant reinstatement but directed payment of 
Rs. 14000. ‘Headmaster then filed a writ petition challenging the order 
of the Appeal Committee. High Court quashed the order and directed 
rehearing by the Appeal Committee. Appeal Committee after hearing 
‘passed-an order’of re-instatement. Against that order, the Managing 
‘Committee filed this application and contended (1) that the decision of 
theA ppeal‘Committee is vitiated by bias, (2) that there had been non- 
‘compliance of the provisions of Rules 7, 9 and 9(1) (b) (i) of the Appeal 
Regulations regarding hearing of appeals by Appeal Committee, (3) that 
the Appeal ‘Committee on its own set out grounds other than those mentio- 
ned by appellant headmaster and (4) that the Appeal Committee acted in 
error of law. 


HELD: Before an appeal is heard on the merits there must be a 
decision under Rule 7 of the Regulations. This Procedure not having been 
followed, there was non compliance of the provisions of Rule 1. -The exercise 
of power by the Appeal Committee in disposing of the appeal without compli- 
ance of Rule 7 of the Regulations is without authority and jurisdiction. 

(Para 15,17) 

Even tf an appeal is allowed, the re-instatement should not automatica- 
lly follow as in this case. After allowing the appeal, the Appeal Committee 
in compliance with Rule 9(1)(b)(i) of the Regulations, should have applied 
its ‘mind independently to the question as to whether in the facts and 
circumstances of the case, re-instatement is justified or not. The Appeal 
Committee failed to apply its mind. (Para 18, 21, 22) 

The Appeal Committee should not have, on its own, disposed of the 
appeal on some grounds which were not raised by the appellant. (Para 24) 

The Appeal Committee has not applied its mind properly in disposing 


of the appeal before it but it has acted in error of law. (Para 25) 
The order of the Appeal Committee is illegal and without jurisdiction. 
The application is allowed and the Rule is made absolute. (Para 28, 29) 


Cases referred to :— 


(1) Andhra Pradesh State Road Transport Corporation v. Satyanarayan 
Transports, AIR (1965) SC 1303 
(2) A. K. Kraipak y. Union of India, AIR 1970 SC 150 
‘(3) Radharaman Das-v. Appeal Committee, 79 CWN 31 
(4) Executive Committee of Vaish Degree College v. Lakshmi Narayan 
AIR (1976) SC 888 
(3) Ltlabati Kanjilal v. Administrator, 71 CWN 221 
(6) Motilal v. Hargovind, 82 CWN 1002 
Saktinath Mukherjee and Pradipta Roy sia .. Jor petitioners 
Samar Datta and Sujit Laik . see ... for respondents no. 7 
Paritosh Mukherjee be ... for respondents nos. I and 2 
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The judgment of the ‘Court was as follows :— 


In this application under Article 226 of the Constitution of India 
the petitioners are challenging an order of the Appeal Committee of the 
West Bengal Board of Secondary Education (hereinafter referred to as the 
Appeal Committee) made on the 24th September, 1974. 

2. This case has got a chequered career. I shall set out the facts 
which are material for.the purpose of the disposal of this Writ petition. 

3. Atthe relevant time the respondent No. 7 was the Headmaster 
of Bolpur Siksha Niketan Ashram Vidyalaya (hereinafter referred to as 
the said School). On the 10th June, 1966 the respondent No, 7 was placed 
under suspension by the Managing Committee of the School. Thereafter 
an Administrator was appointed of the said School by the Board which 
was replaced later by.an Ad hoc Committee. It appears that the respon- 
dent No. 7 was arrested under the Preventive Detention Act but he was 
released on the 29th August, 1966. Thereafter certain charge-sheets 
were issued against the respondent No. 7 by the School Authorities cont- 
aining some allegations against the respondent No. 7. It appears that the 
suspension order dated 10th July, 1966 was thereafter withdrawn. There 
was further charge-sheet and thereafter there were certain proceedings by 
the Ad hoc Committee and an order of dismissal was passed by the Ad hoc 
Committee. The respondent No. 7 preferred an appeal before the Appeal 
Committee against this order of dismissal. By its order dated 25/26th 
June, 1969, the Appeal Committee partly allowed the appeal. It refused 
to grant reinstatement to the respondent No. 7 but directed payment of 
a sum of Rs. 14,000/-to him. Against this order of the Appeal Commi- 
ttee the respondent No. 7 filed a Writ petition in this Court. This Court 
by its order dated 10th June, 1974 disposed of the Writ petition. This 
Court held that the order gives no reason whatsoever why the Appeal 
Committee came to the finding dismissing the appeal. It was observed 
that a quasi-judicial Tribunal must give reasons for its finding but this 
was not so done in this case and accordingly the order must be quashed. 
The Rule was made absolute to the extent indicated therein and the 
following directions were given :— 

“Jdirect that the Appellate authority will rehear the appeal and 
dispose of the same in accordance with law as soon as practicable. 
All the points taken in the petition are left open to the parties to 
argue before the Appellate Tribunal.” 

4. After the matter was sent back, after some hearing, the Appeal 
Committee passed the following order, which was communicated by a 
letter by the Secretary to the Board to the Secretary of the said School :— 

“The appellant, Secretary tothe School and Secretary of the 
previous Ad hoc Committee are present. Heard the parties. 

The case of the appellant is that certain charges were framed agai- 
nst him and ke was dismissed from the service. His allegation is that 
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the false charges were brought against him for the purpose of removing 
him and that no proper enquiry was made. The case of the respondent 
is that the appellant was guilty of a number of charges. He was 
found guilty and was, therefore, removed from service. ' & 


The Appeal Committee on the last occasion came to the conelysion 
that the order of dismissal was justified. The appellant moved the 
Hon’ble High Court. The Hon’ble High Court directed for re-hearin 
of the case. As directed by the Hon’ble High Court, the case has 
been heard afresh. 


Both the parties have filed a number of documents to prove 
their respective cases. It is a fact thata number of letters were sent 
to the appellant by the Managing Committee. In each of ita num- 
ber of charges were mentioned. It is ‘also a fact that the appellant 
replied to each and every charge contained in these letters. The char- 
ges were thereafter summarised in a letter dated 3.12.66 sent by 
the Mg. Committee to the appellant. The appellant replied. There- 
after, the Mg. Committee adopted a resolution on 7.2.67 and in that 
resolution they decided to dismiss the appellant and informed the appe- 
lant accordinigy. A copy of that resolution has been filed. The 
resolution runs as follows :— 


“The charges against the Headmaster as enumerated in the 
chargesheet dated 3.12.66 are very serious involving interpolation in 
and manipulation of records, fictitious and fraudulent transaction, 
falsification of accounts to perpetrate fraud, defalcation of School 
money etc. Ashe has failed to produce any satisfactory explanation 
or evidence to disprove these charges or the majority thereof, the 
Committee after mature consideration of the case, holds him guilty and 
unfit to hold a position of trust and responsibility, particularly in an 
educational institution.” 

The Mg. Committee then decided to dismiss the appellant. It is 
evident from this resolution that the Mg. Committee did not record 
its decision on each item of charges brought against the appellant. On 
the other hand, they came to the conclusion without recording any 
reason that the appellant was guilty. The respondent cannot say 
what amount is actually due from the appellant though he was held guilty 
of defalcation of money. This decision, that the appellant was guilty 
was arrived aton rather subjective test. Fhe Mg. Committee should 
prove the charges of the appellant aad it is not for the appellant to dis- 
prove the charges. When the Mg. Committee decided to dismiss the 
appellant, they should have informed the appellant that he was guilty 
and the appellant should have been asked to make a representation 
against the punishment proposed. But the second opportunity was 
not given. It is thus clear that no proper enquiry was held. Reasons 


A 
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for coming to the conclusion that the appellant was guilty, have not 
been mentioned. ; 

Moreover, under the rules existing at the relevant time, the Mg. 
Committee should have sought the approval of the Board before 
dismissing the appellant. This approval means prior approval. It: 
appears from the papers filed that on 9.2.67 i.e. 2 days after 
the dismissal, they decided to senda copy of the letter to the 
Board for necessary action. The approval ofthe Board was 
not obtained and as a matter of fact, the Mg. Committee did not ask 
for the approval of the Board which was required under the Rules. 
After hearing the parties and examining the records, the Appeal Comm- 
ittee holds that proper procedure was not followed before dismissing the 
appellant. In the circumstances, the dismissal does not appear to 
be proper. The appellant may, therefore, be reinstated. 

RESOLVED that the appeal be allowed. The appellant be reins- 
tated in his post with effect from the date of his dismissal. The School 
shall pay the appellant his arrears ‘of pay and allowances within a 
period of three months from the date of receipt of this order. The 
School may proceed against the appellant, if they so like according 
to the provisions of the existing Rules.” 

5. Being aggrieved by the said order the petitioners, who along 
with the respondent No. 8, are the members of the Managing Committee 
of the School, have preferred this application. 


6. Mr. Sakti Nath Mukherjee, learned Advocate appearing in sup- 


“ port of the Rule had raised various contentions before me. Firstly, he 


contended that the decision of the Appeal Committee is vitiated by bias. 
In this context he had drawn my attention to paragraphs 24 to 29 of the 
petition. In this connection Mr. Mukherjee has relied on the following 
decisions of the Supreme Court (1) Andhra Pradesh State Road Transport ` 
Corporation v. Satyanarayan Transports, AIR (1965) S.C. 1303 (paragraph 9) 


.and (2) A. K. Kraipak v. Union of India AIR 1970 S. C. 150 (Headnote (d). 


7. The second submission of Mr. Mukherjee is that there has been 
non-compliance of the provisions of Rules 7 and 9 of the Appeal Regula- 
tions regarding the manner of hearing and deciding the Appeal by Appeal 
Committee (hereinafter referred to as Regulations). This is contained in 
the Notification dated 30th January, 1965. The relevant provisions of 
the Regulations 6 to 9 are set out hereunder. 

6. (1) On receipt of a memorandum of appeal the Secretary to the 
Board shall forward a copy thereof by registered post with acknowledge- 
ment due to the Managing Committee concerned inviting its comments if 
any. 

(2) The Managing Committee shall forward its comments, in 
triplicate by registered post with acknowledgement due, to the 
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Secretary to the Board within three weeks from the date of receipt 
of the said memorandum’ of appeal. ; cy 


(3) On receipt of such comments from the pie Me Committee 
within the time mentioned in sub-regulation (2) the hecretary to the 
Board shall forward'a copy thereof, by registered post with acknow- 
ledgement die; to the-appellant‘ who may within a fortnight’ from the 
date of'teceipttof such-copy forward tothe Secretary of the Board; by 
registered’ post'with acknowledgement due, his explanation if any, on 
such comments. 


7. (1) The Secretary to the Board’ shall— 

(a) within a fortnight from the date of expiry of the time men- 
tioned in sub-regulation (2) of regulation 6 in the event of non-receipt 
of‘any comments from the Managing Committee, or 

(5) within a fortnight from the date of expiry of the period 
referred to in sub-regulation (3) of regulation 6, place all records: of the 
case with or without the comments of the Managing Committee and the 
explanation of the appellant as the case may, be, before.the. Appeal 
Committee for a decision whether further enquiry into the.case is nece- 
‘ssary or not: ‘The decision of the Appeal Committee in this. respect 
shall be final. 

(2) If the Appeal Committee decides to have a further. enquiry 
into the vase; the Secretary to the Board’ shall, within one month from 
thie date: of? such decision, forward‘ such records of the case as.were.. 
placed before the Appeal Commuttee'to the Director of Public Instruc- 
tion, Government’ of: West: Bengal? who-shall‘as' soon: as possible after 
holding such enquiry as He considérs necessary, send a’ report containing 
his'view-to the Appeal Committee. The Stcretary to the Board shall 
then send ‘a‘copy-of'such.report to‘the: appellant! by registered post with 
acknowledgement-due; inviting:his‘comments' therein within a fortnight’ 
from the date of receipt thereof! 

(3)' where the Appeal Committee’ decides under sub-regulation (1) 
that’a‘further enquiry-into the case is not ‘necessary and also’ where the 
comment of the appellant-reférred to-in Sub-regulation (2) is‘ or is not 
received' within the period’ mentioned therein; the Secretary to the | 
Board shall ‘place the'case before-the- Appeal Committee for‘decision of ` 
the appeal: 

8. (1) The Appeal ‘Committee may, at its discretion, hear the appe- 
llant or the Secretary to the Managing Committee or its representative 
personally and‘ for that*purpose may issue-an order directing the appellant 
or the Secretary to ‘the Managing ‘Committee or ‘its representative to appear 
before it with-such papers and-documents’as~ the appeal Committee may 
require. 

(2)° When an order in igsued under sub regulation (i) the party 
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shall appear before the Appeal Committee on the date and time fixed 
in the said order. In case any of the parties or both the parties fail to 
appear, the Appeal Committee may proceed with the case without 
granting further time to the absentee party. 
9. (1) The Appeal Committee may, on consideration of all the 
materials before it— 


(a) inanappeal against an order of reduction in rank or the with- 
holding of salary or a portion thereof or the withholding of the increment 
in pay, or against any like order affecting the appellant,- . 

(i) allow the appeal and grant such relief as it considers appropriate, 
if it is of the opinion that the order appealed, against is based on insufficient 
or unsatisfactory grounds, or 

(ii) dismiss the appeal, if it is.of the opinion that there are no grou- 
nds for interference with the order appealed against; 

(b) in an appeal against an order of discharge or dismissal. 

(i) allow the appeal and make an order directing reinstatement of the 
appellant with or without such relief as may be found consequential to 

_ such reinstatement. if it is of the opinion that such reinstatement is appro- 
priate and proper, or ; 

(ii) allow the appeal and make an order directing payment of gratu- 
ity to the appellant calculated at the rate of one month’s salary for each 
completed year of service subject toa maximum of twelve months salary 
if it is of the opinion that such payment of gratuity would be appropriate 
relief to the appellant instead of making an order of reinstatement, or 

(iii) dismiss the appeal, if it is of the opinion that there are no good 
grounds for interference with the order appealed against, 

.. (2) The appeal Committee in all cases shall record reasons for its 
decision. 

8. Mr. Mukherjee has made threefold submissions on this head- 
ing. Mr. Mukherjee has submitted firstly that the Regulation 7 provides 
a procedure to be followed before an appeal can be disposed of. After com- 
pliance with the provisions of Regulation 6, it isthe duty of the Secretary 
to the Board, inter alia, to place all the records òf the case with or 
without comments of the managing committee and the explanation of the 
appellant, as the case ‘may be, before the Appeal Committee for a 
decision whether further enquiry into the case is necessary or not. 
Mr. Mukherjee has submitted that .before an appeal can be disposed 
of. Regulation 7 has to be compliéd with and the same is a condition 
precedent to the exercise of any power of disposal of appeal by the Appeal 
Committee under Reg. 9. Mr. Mukherjee has further submitted that this is 
not a mere idle formality. This provision requires an enquiry by the D. P. 
I. In‘this particular case if Reg. 7 was complied with and if there had 
been such an enquiry, in that event various facts would have been brought 
out to the notice of the Appeal Committee including the fact that the D.P.T. 
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itself has, prior tothe dismissal of the respondent No. 7, made certain 
enquiries through Auditors and otherwise and that the D. P. I. itself has 
made certain observations from such enquiries regarding the conduct 
of the respondent No. 7. This enquiry is also important on the question 
as to whether the power of the Appeal Committee to direct reinstatement 
should be used or not even if the order of dismissal is held to be bad. 

9. The next branch of submission of Mr. Mukherjee on the question 
of non-compliance of the Regulations was that in this particular case there 
was non-compliance of the provisions of Regulation 9 (i) (b) (i). Mr. 
Mukherjee has submitted that under Regulation 9 (i) (b) there are three 
alternatives before the Appeal Committee in an appeal against an order 
of discharge or dismissal. However, even where sub-clause (i) 
applies, i.e.even if an order of dismissal is set aside and the appeal is 
allowed, the order of reinstatement would not follow automatically as has 
been done in the present case. The Appeal Committee has to exercise 
its mind independently because Regulation 9 itself provides that such an 
order of reinstatement is to be made by the Appeal Committee “if it 
is of the opinion that such reinstatement is appropriate and proper.” 

19. The other contention of Mr. Mukherjee regarding non-compli- 
ance of the Regulations is that the Board has to consider all materials 
before it. It acts as an appellate body and hears appeals which is by way 
of re-hearing of the charges. Merely because the Appeal Committee found 
some technical fault regarding the procedure followed by the Managing 
Committee, that should not have prevented the Appeal Committee from 
deciding the appeal on merits. It can also correct errors of facts and on 
such re-hearing of the matter it should have gone into the merits of the 
charges against the respondent No. 7 and come to an independent conclusi- 
on. The Appeal Committee has failed to do so in this particular case. 

In support of his contentions on this point Mr. Mukherjee has relied 
on the following decisions (3) Radharaman Das v. Appeal Cammittee, 79 
C. W. N. 31 and (4) Executive Committee of Vaish Degree College v. 
Lakshmi Narayan, AIR (1976) S..C. 888. 

11. The third broad submission of Mr. Mukherjee is that the 
Appeal Committee proceeded on certain grounds which the School authori- 
ties as respondents to that appeal were not called upon to meet. In this 
connection he drew my attention to the form of appeal, one of the items of 
which refers to “grievances” of the appellant. In this particular case the 
respondent No. 7 as such appellant set out his “grievances” wherein the 
decision of the Managing Committee was not challenged on merits but it 
only alleged malafide of the order of dismissal. The Appeal Committee 
went out of its way to set out various other grounds, not included in the 
said “grievances”, in allowing the appeal. 

12. The fourth broad submission of Mr. Mukherjee was that the 
Appeal Committee acted in error of law. In allowing the appeal it relied 


1979 (1) CLJ] Tarapada Roy v.W. B. Board of Secondary Edu. 395 


on certain reasons or grounds which were erroneous in law. Firstly, it has 
been stated in the Resolution that there is no specific finding on each of the 
charges. Mr. Mukherjee has submitted the Managing Committee was 
not required to do so. Secondly, Mr. Mukherjee has pointed out that in 
the resolution it has been stated that what was actually due has not been 
set out. Mr. Mukherjee submitted that there was no grievance by the 
petitioner on this heading and this should not have been relied on by the 
Appeal Committee. Mr. Mukherjee has further submitted that the Appeal 
Committee has acted in ignorance of law and in error of law in stating that 
there was no second show cause notice. This was one of the grounds why 
the Appeal Committee came to the conclusion that the appeal should be 
allowed. He had drawn my attention to the relevant rules to this effect as 
it was prevailing at the relevant time. He pointed out that only the new 
rules, which were not in force at the-relevant time, provides for a second 
show cause notice and not the old Rules. ; 

13. The fifth and last broad submission of Mr. Mukherjee was 
regarding the reference by the Appeal Committee regarding the approval 
of the Board. However, in view ofa decision of this Court in the case 
of (5) Lilabati Kanjilal reported in 71 C. W. N. 221. Mr. Mukherjee did 
not press this point before me. He made it clear that he did not give up 
this point and he may be allowed to agitate this point in a proper 
proceeding. 

14. Mr. Dutt appearing on behalf of the respondent No. 7 has 
made the following submission :— , 

Regarding the first contention of Mr. Saktinath Mukherjee i.e. bias, 
Mr. Dutt has drawn my attention to paragraphs 22 to 25 of the affidavit of 
his client and submitted that these allegations made in the petition are all 
denied and accordingly the Court should not come to any finding of bias. 


Regarding the second submission of Mr. Saktinath Mukherjee, so 
far as respondent No. 7 is concerned. Mr. Dutt coulde not point out that 
there is any such compliance. Howevar, he submitted that assuming there 
was such non-compliance, having regard to the facts of this case the peti- 
tioner cannot be allowed to agitate this point in this writ petition. He has 
submitted that the Appeal Committee originally passed an order on the 
appeal which was challenged by his client and the said writ petition was 
allowed and the Appeal Committee has been directed to re-hear the 
matter. At no point of time the the petitioner took up this point regarding 
non-compliance of Regulation 7 and having regard to the order of this 
Court therein, directing such re-hearing, it was not open to the petitioner 
to agitate this point in this proceeding. 


So far as Regulation 9 (1) (b) is concerned, he has stated that 
there has been compliance with this provision as the Appeal Committee 
has in compliance with this regulation passed the order of reinstatement. 
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In this connection Mr. Dutt relied on a decision in the case of (6), Moti- 
lal v. Hargovind, 82 C. W. N. 1002. 

Regarding the third submission of Mr. Saktinath Mukherjee, it was 
admitted by Mr. Dutt that the reasons on the basis of which the appeal 
` has been allowed are not contained in the grievance of the petitioner which 
should be taken as the grounds of appeal. Mr. Dutt, however, submitted 
that the Appeal Committee was entitled to dispose of the appeal upon 
consideration of all the materials before it and it could rely on certain 
‘materials though the same was not the ground of objection of the appellant 
before the Committee. 

Regarding the fourth submission of Mr. Mukherjee Mr. Dutt has 
drawn my attention to the finding of the Managing Committee. 

Regarding the fifth submission of Mr. Mukherjee, Mr. Dutt had 
submitted that in any event in view of the said decision in the case of 
Lilabati Kanjilal (supra), the Appeal Committee’s decision js valid. 

15. Mr. Paritosh Mukherjee learned Advocate appearing for the 
respondent Nos. 1 and 2 has mainly confined his submissions to the ques- 
tion of bias. He has referred to the affidavit affirmed by Satyendra 
Mohan Chatterjee in this connection, which affidavit has been affirmed 
by Satyendra Mohan Chatterjee on behalf of the respondent Nos. 1 and 
2. So far as the proceedings before the Appeal Committee is concerned 
Mr. Mukherjee has produced before me a file containing some papers 
und invited the Court may decide this case on the basis of the records as 
produced. I must point out that Mr. Mukherjee has specifically made 
it clear that these papers are the only records relating to the proceedings 
` before the Appeal Committee regarding the appeal preferred by respon- 
dent No. 7 and there is no other paper or material excepting these records 
which are produced before the Court. Regarding the other contentions 
of Mr. Saktinath Mukherjee, Mr. Paritosh Mukherjee has relied on the 
submissions of Mr. Dutt. 

16. I shall deal with the question of non-compliance of Regulations 
7 and 9 first. Ihave already quoted these Regulations. In my opinion, 
before an appeal is heard on the merits, there must -be a decision under 
Regulation 7, Regulation 7 makes clear that ‘when Regulation 6 is com- 
plied with, after receipt of the Memorandum of Appeal, the matter must 
be placed before the Appeal Committee for a decision whether further 
enquiry into the case is necessary or not. This decision of the Appeal 
Committee is condition precedent to the disposal of an appeal under Rule 
9. On the affidavits it has not been denied that Regulation 7 has not 
been complied with. Ihave also gone into the records produced by Mr. 
Paritosh Mukherjee. From such records it does not appear that Regula- 
tion 7 has been complied with in the present case. Mr. Dutt has also not 
disputed before me that there has been non-compliance of the provisions 


. 1979 (1) CLI] Tarapada Roy v. W. B. Board of Secondary Edu. 397 


of Reg. 7. Accordingly, I must hold that there has been non-compliance of 
the provisions of Reg 7. 

17. Iam, unable to accept the contentions of Mr. Dutta that it is 
not open to the’ petitioner to agitate this point in this writ petition. The 
question of the petitioner’s taking this objection earlier does not arise. The 

f petitioner did not file any writ petition. Tt was on the writ petition of the 
Respondent No. 7 that the first decision of the Appeal Committee was 
set aside. This isa question of jurisdiction. The exercise of power 
regarding an appeal is subject to other provisions contained in the Regul- 
ations including Regulation 7. Even if the petitioner had not taken 
any such point regarding jurisdiction before, the petitioner is not prevented 
from agitating the same now. So far asthe order of Pradyut Kumar 
Banerjee J. in making the Rule absolute is concerned, in my opinion there 
is nothing in the said order which can be said to have dispensed with the 
complianee of other procedural provisions contained in the Regulations 
including Regulation 7. By his order the learned Judge set aside the Appeal 
Committee’s decision and directed rehearing of the appeal. I have already 
quoted the relevarit portion of the order of the learned Judge. The learned 
Judge did not and could not have dispensed with any statutory provisions 
relating to hearing of appeal by the Appeal Committee. This would also 
be made clear from the fact that the learned Judge has specifically directed 
that the appeal be disposed of ‘in accordance with law’. The ‘law’ would 
include Regulation 7. 
18. In that view of the matter, Iam of the opinion that the exer- 
cise of power by the Appeal Committee in disposing of the appeal without 
compliance of Regulation 7 is without authority and jurisdiction. 
Referencé may be made in this connection to a decision of a single Judge 
of this Court in Radharaman Das Case (Supra) ees while inter- 
preting the same Rules, the Learned Judge held as follows : 

“Tt however, appears onan examination of the records of the 
Appeal Committee placed before this Court by the Board of Secon- 
dary Education that the Appeal Committee has executed jts 
jurisdiction illegally and with material irregularity and this order 
has to be set aside The appeal has to be decided in accordance with > 
the procedure in the Regulations. The first stage is in Regulation 
7(1)(b) which is that after the Managing Committee in an appeal 
by a teacher has made its comments and the appellant has given 
his explanation ‘on such comments, the Secretary has to place all 
records of the case, with or without the comments of the Managing 
Committee and the explanation of the appellant as the case may be, 
before the Appeal Committee for a decision whether further inquiry 
into the case is necessary or not. Ifno further enquiry is directed 
then only the Secretary has to place the papers again before the 
Appeal Committee for a decision on the appeal itself asin Regulation 
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7(2) or (3). Order for inquiry may, be given under Regulation 7(2). 
referring it to the Director of Public Instruction Govt. of West 
Bengal, for the said enquiry and report to the Appeal Committee with A 
its views. The Appeal Committee in the instant case did not 
follow the first stage of the disposal of appeal and had jumped it. 
When comments of the Managing Committee were received and 
explanation of the appellant on the comments were obtained, it pro- 
ceeded to decide the case itself without passing through the stage 
in Regulation 7(1) (b). That has vitiated the whole proceeding. 
The Rule shall succeed on this score. This will mean that the 
Appeal Committee will now proceed to dispose of the appeal in 
accordance with the provisions of the Regulations as pointed out 
before.” 


19. So far as the question of Regulation 9(1)(b)(i) is concerned. I 
must accept the contention of Mr. Saktinath Mukherjee. In my 
opinion, even if an appeal is allowed. the Appeal Committee should 
not automatically reinstate the person concerned. This is made 
quite clear from Regulation 9 itself. The Regulation 9(1) (b) (i) makes 
it clear that such order of reinstatement is to be made by the Appeal 
Committee “if it is of the opinion that such reinstatement is appropriate 
and proper”. It isnot merely an idle formality as rightly contended 
by Mr. Saktinath Mukherjee. Even if an appeal is allowed, the rein- 
statement should not automatically follow. After allowing the appeal, 
the Appeal Committee should then apply its mind independently to the 
question as to whether in the facts and circumstances of the case reinstate- 
ment is justified or not. They should take into consideration all rele- 
vant facts in this connection, in coming to a decision. 


20. Reference may be made in this connection to the decision of 
the Supreme Court in Vaish Degree College (Supra). That judgment was 
in the final appeal froma suit for injunction restraining the respondent 
from interfering with his duties as Principal of the College. Dealing 
with the question of the exception to the general rule that the ‘contract 
of personal service is not specifically enforceable, the Supreme Court 
referred to various decisions of the Supreme Court. In this connection, 
it was observed by the majority of the Learned Judges as follows :— 

“The question remains whether even if there has been a violation 
of the mandatory provisions of the statute, should we in the exercise 
of our discretion grant a declaration or an injunction to the 
plaintiff/respondent in the peculiar facts-and circumstances of the 
present case ? It is well settled that a relief under the Specific 
Relief Act is purely discretionary and can be refused where the ends 
of justice do not require the relief to be granted. Mr. Ramamurthi 
learned counsel for the plaintiff/respondent submitted that the 
question of discretion would arise only in case where the High Court 
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or this Court is acting in a writ jurisdiction and not in a suit. We 
are, however, unable to agree with this argument because the exercise 
of discretion is spelt out from the provisions of the Specific Relief 
Act and the common law and it applies as much to the writ juris- 
diction as to other actions at law.” : i 
21. After consideration ofthe various authorities on this point 
was observed as follows :- 
“It seems to us that neither the First Additional Civil and Sessions 
Judge nor the High Court, while decreeing the plaintiff’s suit, consi- 
dered this aspect of the matter whether this was a fit case in which 
the discretion should have been exercised in favour of the respondent. 
It is manifestly clear from the authorities discussed above that the 
relief of declaration and injunction under the provisions of the Speci- 
fic Relief Act is purely discretionary and the plaintiff cannot claim it 
as of right. The relief has to be granted by the Court according to 
sound legal principles and ex debite justitiae. The Court has to 
administer justice between the parties and cannot convert itself into 
an instrument of injustice or an engine of oppression. In these circums- 
tances, while exercising its discretionary powers the Court must keep 
in mind the well settled principles of justice and fair play and should’ 
exercise the discretion only if the ends of justice require it, for jus- 
tice is not an object which can be administered in vacuum.” 
After consideration of various facts the majority held that in view of the 
special and peculiar circumstances of the case, it will not be a proper exer- 
cise of discretion to grant a decree for declaration and injunction in favour 
of the plaintiff respondent. i 


22. In my opinion, similar consideration are involved while the 
Appeal Committee exercises its discretion in directing re-instatement ina 
particular case when the appeal is allowed. It should apply its mind objecti- 
vely having regard to the facts and circumstances of eaeh case. 

23. In my opinion, the Appeal Committee in this case has failed to do 
what it was required to do. The order makes it quite clear that after the app- 
eal Committee decided to allow the appeal, the Appeal Committee automa- 
tically passed the order of reinstatement. There is no separate or indepe- 
ndent application of mind on the question of reinstatement. The records 
are also silent in this connection. In my opinion, such application of mind 
is imbedded in Reg. 9(1)(b)(i). This is condition precedent to the exercise 
of the power of reinstatement. In my opinion, from the order itself it is 
apparent that Appeal Committee has failed to apply its mind to the ques- 
tion of reinstatement separately and independently from the question of 
allowing the appeal. In that view of the matter, in my opinion, this 
order is vitiated for this reason also. 

24. For the aforesaid reasons alone this application should succeed 
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= the Rule should be made absolute. However, as other contentions 
ave been raised before me I think I should deal with the same shortly. 


25. So far as the third contention of Mr. Mukherjee is concer- 
ned m my opinion even if the Regulations provide that the Appeal 
Committee should dispose of the Appeal on consideration of the 
materials before it that does not mean that the Appeal Committee 
can ignore the grounds on which an appeal has been preferred before it. 
If some one is aggrieved by an order of dismissal he may prefer an appeal 
and his “grievances” have to be set out as provided in the relevant form 
itself. In this particular case the admitted position is this, that the reasons 
Biven by the Appeal Committee in allowing the appeal preferred by the 
respondent No. 7 are not to be found in the “grievances” of the petitioner 
in this case. The “grievances” filed by the petitioner make it clear that the 
appellant was not practically making any complaint regarding the merits of 
the charges against him but only that the order was passed malafide and 
with ulterior motive. Under these circumstances, the said appeal was to 
be considered on the basis of such ‘grievances’ alone which may be treated 
as grounds of appeal. In my opinion, the Appeal Committee should not 
have, on its own, disposed of the appeal on some grounds which were not 
raised by the appellant. However I make it clear that I am not suggesting 
that in no case the Appeal Committee can go beyond the grounds stated 
in the ‘grievances’ In a fit and Proper case the Appeal Committee may 
allow the appellant to amend his ‘grievances’ by way of addition or altera- 
tion and/or allow the appellant to urge some new point. However in the 
facts of the present case, from the records produced before me, it does 
not appear that any such prayer was made by the appellant (respondent 
No. 7) to that effect or that any such leave was given by the Appeal 
Committee. Accordingly, in my opinion, inthe facts and circumstances 
of this case, it was not proper on the part of the Appeal Committee to 
80 into all these questions which were not the subject matter of the ‘griev- 
ances’ of the appellant before it. The fact that according to Regulation 
9, the Appeal Committee has to decide the appeal on consideration of 
materials before it, did not entitle. the Appeal Committee to go beyond 
the petition of appeal in the facts and circumstances of this case. It merely 
means that in connection with such petition of appeal it should consider 
all the materials. These materials cannot be materials beyond the scope 
of the appeal itself. 

26. Regarding the fourth contention of Mr. Saktinath Mukherjee, 
it appears to me that the Appeal Committee has not applied its mind 
properly in disposing of the Appeal before it but it has acted in error of 
law. Admittedly there was no question of any second show cause notice 
at the relevant time when the new Rules were not in force. There was 
also no grievance of the appellant relating to the same. The learned Advo- 
cates for the respondents had also failed to bring to my attention any 
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Rule or decision that’ in such cases there must be specific findings on the 
specific charges. In my opinion, this discloses non-application of mind on 
the part of the Appeal Committee. 

27. Lastly, I take up the question of bias. A very serious alle- 
gation has been made against Sri Satyendra Mohan Chatterjee the then 
President of the Board who was the Chairman of this Appeal Committee. 
This is contained in paragraphs 24 to 29 of this petition. On the one 
hand it has been alleged that no opportunity has been given to the peti- 
tioner to deal with the materials or documents submitted by the other 
sides. This has been specified in paragraph 25 of the petition. So far as 
the same is concerned. I tried to look into the records of this case as 
handed over to me by Mr. Paritosh Mukherjee, appearing on behalf of 
the respondents nos. l and 2, Surprisingly enough, I find there is only a 
cyclostyled copy of document stated to be proceedings of the Appeal 
Committee held on 23rd and 24th September, 1974 and not the original of 
the same. There is no other record or minutes regarding this proceed- 
ing. There is no minutes to show how the Appeal Committee heard this 
matter. No document has been produced to show that the manner in 
which the appeal was dealt with and whether the statutory procedures 
regarding the disposal of the appeal has been followed. As [ have 
‘already pointed out, Mr. Paritosh Mukherjee, appearing on behalf of 
the respondents nos. | and 2 had stated that these are all the records and 
that there is no other record or paper relating to the disposal of this 
appeal. Iam not satisfied about the manner in which the appeal has 
been heard. 

28. The next ground regarding bias is based on the allegation that 
Mr. Chatterjee has taken one-sided attitude. In this connection it has 
been stated in paragraph 25 of the petition that the said Sri Satyendra 
Mohan Chatterjee happens to be a personal friend of the respondent no. 7. 
This has been denied by the respondent No. 7, However, there is no 
specific denial by Mr. Chatterjee of the specific allegation made against 
him. In particular it is not specifically denied by him that he was a 
personal friend of the respondent no. 7 as alleged by the petitioner. This 
is a very sorry state of affair. However, I need not say anything more 
about the same. 

29. In view of my decision aforesaid, I must hold that the order of 
the Appeal Committee dated 23rd and 24th September, 1974 as communi- 
cated by the Secretary of the Board in its letter dated 6th of November, 
1974 is illegal and without jurisdiction. Accordingly I pass the following 
order. 

30. Iallow this application and make the Rule absolute. Let a writ 
of certiorari do issue quashing the decision of the Appeal Committee (as 
Communicated by the letter dated 6th November, 1974) in the appeal of 
the respondent no. 7 against the order of the Managing Committee of the 


Av 
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School, There will also bea writ of Mandamus directing the respondents 
not to give effect to the decision and direction contained in the letter of the 
Secretary of the Board dated 6th November, 1974. I make it clear that such 
appeal sball be deemed to be pending before the Appeal Committee and the 
Appeal Committee is directed to rehear the matter. I make it clear that such 
rehearing should be in accordance with the law which obviously includes 


.all the relevant Regulations which have application in the present case. 


31. Interim orders are vacated. 
There will be no order as to costs. 
This is the second time when an order by the Appeal Committee 


‘is being set aside by this Court It is expected that the Appeal Committee 
«should expedite the matter. However, it is not necessary for me to specify 
-any time because such appeal must be heard in accordance with the 


procedure laid down in the Regulations. However, it is desirable that 


‘the appeal is disposed of in accordance with law as expeditiously as 
‘possible. The records produced in this connection by Mr. Paritosh 


Mukherjee are directed to be kept in this Court. 1f the respondent no. 7 
wants to proceed with this appeal before the Appeal Committee in 
accordance with my judgment then leave is given toany of the parties 


‘to mention this matter for a direction for sending the records. Otherwise 
‘the records are to be kept on record because I have referred to and relied 


.on the same in disposing of this writ petition. 
K. M. G. 


[ CIVIL APPELLATE JURISDICTION | 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
Ram Krishna Sharma 

Decision: February 13, 1979 


Union of India i si Appeilant 
Versus 

Deben Adhicary ces x si Respondent* 
And 

Deben Adhicary he “ne m Appellant 
Versus 

Union of India .. Respondent* 


' Limitation Act, Art. 137 — „Whether aimioati to oele in 
Arbitration under section 19(1) of the Defence of India Act, 1939 read 
with rule 5 framed thereunder ; Assessment of Compensation for acquisition 
of Iands — Whether to be made with reference to the date of acquisition or the 
date of requisition ; criterian for assessing market value-in the absence of 
any direct evidence; solatium under section 23(2) of the’ land Acquisition 
Act, 1894—Whether payable in case of land acquired under the Defence of 
*F, A’s Nos 143 to 145 and 191-92 of 1976. 
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India Act;.1939. Interest on compensation—when payable; Defence of 
India Act, 1939, sections 19, 19(1)(e), 19(1)(g); Defence of India Rules. 
1939, Rules 5, 75A (1), (2) & (3); Limitation Act, 1963, Article 137; 
Land Acquisition Act, 1894, sections 23 {2). - 

Certain lands were first requisitioned under Rule 75A (1)of the 
Defence of India Rules, 1939 on April 25, 1942 and thereafter permanently 
acquired on August 1, 1946 under Rule 75A (2)and (3) on behalf of 
the Central Government for the purpose of construction of an air field. 
The collector made an award. Long after the acquisition, the respon- 
dent in the first series of appeals purchased the lands and not being 
satisfied with the quantum of compensation awarded, got the matter 
referred to Arbitration. From the award of the Arbitrator the instant 
appeals were prefered before the High Court. Various points were urged 
by both the parties. 

HELD: (1) Article 137 of the Limitation Act, 1963 has no appli- 
cation in case of a reference to an Arbitrator under section 19(1) of the 
Defence of India Act, 1939. (Paras 7&8) 

(2) Section 19(1)(e) of the Defence of India Act having been dec- 
lared ultra-vires, the assessment of compensation is to be made with 
reference to date of acquisition of the land and not with reference to the 
date of requisition. (Para 11) 

(3) In the absence of any specific evidence, the quantum of compen- 
sation may be made by capitalising the market value of the acquired land 
at 16 times the annual recurring compensation. (Para 15) 

(4) Solatium or statutory allowance at 15% under section 23(2) of 
the Land Acquisition Act, 1894 is not admissible in deeiding the quantum 
of compensation under section 19(1) of the Defence of India Act, 1939. 

(5) Where the referring claimant is responsible for inordinate delay 
in obtaining a reference to the Arbitrator, he is not entitled to any interest 
on the awarded sum from the date of the acquisition till the date of 
payment. (Para 19) 

Cases referred to :— 

(1) The Kerala State Electricity Board v. T. P. Kunhaliumma, AIR 
1977 SC 282 

(2) Town Municipal Council, Athant v. Presiding Officer, Labour 
Port, Hubly, AIR 1969 SC 1335 

(3) Kafarilal Agarwala y. Union of India, 59 CWN 935 

(4) The Bombay Gas Co. Ltd. v. Gopal Bhiva, AIR 1964 SC 753 

(5) The Kollegal Silk Filatures Ltd. v. The Province of Madras, AIR 

1949 Mad. 39 

(6) Union of Indla v. Ramdas Oil Mills, Jamshedpur, AIR 1968 Pat. 
352 

(7) The State of West Bengal y. Nandalal Dey, AIR 1975 Cal. 130 
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(8) M/s. T.N. K. Govindaraju Chetty v. Commissioner of Income Tax, 
Madras, AIR 1968 SC 129 ; 
(9) Union of India y. Kamalabai Hatjivandas Parekh, AIR 1968 SC 
377 (Reajuddin Mondal.and Ors. v. Union of India, F. A. No. 581 
of 1960 disposed of on July 22, 1971) 
(10) State of Bombay v. Virkumar Gulabchand Shah, AIR 1952 SC 335 
(11) Union of India v. Asit Kumar Mondal, AIR 1974 Cal. 180 
(12) Bijaya Kanta Lahiri Chaudhury v, Secy. of State, AIR 1934 Cal. 97 
(13) The Collector of Kamrup v. Rai Chandra Sarma, AIR 1975 SC 
1905 . 
(14) The State of West Bengal y. Shyamapada, AIR 1975 SC 1723 
(15) State of Gujarat y. Vakhatsinghil, AIR 1968 SC 1481 
(16) N. B. Jeejeebhay v. Assistant Collector, Thana Prant, Thana, AIR 
1963 SC 1096 , 
Nirmal Chandra Chakravarti and Samarendra Nath Banerjee ... for appellant 
in F. A’s. no. 143 to 143 of 1976 
Amarendra Nath Gupta and Sumit Ghose.. Jor appellant.in F. A’s nos. 19] 
and 192 of 1976 
Amarendra Nath Gupta and Sumit Ghosh ... Jor respondent in F. A’s nos. 
143 to 145 of 1976 
Amarnath Banerjee and Gouri Sankar De ... Jor respondent in. F. A’s nos. 
191 and 192 of 1976 


The judgment of the Court was as follows :— 


Dutt, J: These five appeals arise out of Arbitration Cases Nos. 24, 
26 and 27 of 1972. All these cases have been disposed of by the learned 
Arbitrator appointed under section 19 of the Defence of India Act, 1939 
by one common judgment and award. - 

2. {tappears that a total quantity of 6.79:acres of land of Mouza 
Banspole in the district of 24-Parganas, were requisitioned on April 25, 
1942 by the Government under sub-rule (1) of rule 75A of the Defence of 
India Rules, 1939. Thereafter, the land was permanently acquired on 
August 1, 1946 under sub-rules (2) and (3) of rule 75A on behalf of the 
Central Government, Ministry of Defence, for the purpose of Baigachhi 
Air Field. The acquired land consisted of Danga, Doba, Garden, Bastu 
and Sali land. The Collector assessed the final compensation for the 
acquired land at the rate of Rs. 35/- per bigha. The referring claimant, 
Debendra Nath Adhicary purchased 17.64 acres of land of the said 
Mouza including the acquired land by five registered deeds of sale 
from different owners between 1948 and 1949, that is, long after the 
acquisition of the said 6.79 acres of land, for a consideration of Rs. 9,445/- 
only. The referring claimant did not accept the offer of compensation 
by the Collector at the rate of Rs. 35/- per bigha and, accordingly, the 
Central Government appointed an Arbitrator under section 19(1)(b) of the 
Defence of India Act, 1939 by a Notification dated April 11, 1972 for the 
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determination of compensation payable in respect of the acquired lard. 
The referring claimant filed his statements of claim before the learned 
Arbitrator claiming compensation for the acquired land at the rate of 
Rs. 800/- per bigha. Further he claimed compensaiion for the trees at 
the rate of Rs. 600/- per fruit bearing tree. He also claimed statutory 
allowance of 15% on the market value of land, and interest at the rate 
of 6% per annum on the amount of compensation. 

3. The Union of India contested the claim of the referring claimant 
' by filing a written statement. It was inter alia contended that the 
claim of the referring claimant was barred by limitation that the compen- 
sation assessed by the Collector was just and fair, and that the referring 
claimant was not entitled to statulory allowance of 15% or interest on the 
amount of compensation, as claimed by him. 

4, Atthe hearing of the said arbitration cases before the learned 
Arbitrator, the referring claimant did not place reliance on any document 
of sale including those by which he purchased the acquired land. The Union 
of India also did not adduce any evidence as to the market value of the 
acquired land by the production of any document of sale. Accordingly, 
the learned Arbitrator had to determine the market value of the acquired 
„land on the basis of the capitalised valuc of its return with reference to 
the materials on record. For the purpose of assertaining the annual 
return from the acquired land, the learned Arbitrator placed reliance on 
a report dated February 4, 1943 sent by the Collector, 24-Parganas 
to the Commissioner, Presidency Division, indicating the basis of asse- 
ssment of recurring compensation in respect of different classes of 
land of the disputed Mouza under acquisition (Exhibit 5). The learned 
Arbitrator took the view that the yearly amount of compensation for 
requisition multiplied by 16 would afford the correct market value of the 
acquited land and assessed the amount of compensation on that basis. He 
rejected the contention of the Union of India that the reference was barred 
by limitation. Further, he disallowed the claim of the referring claimant 
for payment of the statutory allowance of 15% as contemplated by 
section 23(2) of the Land Acquisition Act, 1894. He, however, allowed 
interest at the rate of 6% per annum on the amount of compensation from 
the date of acquisition till the date of final payment and made an award 
accordingly in each of the three cases. 

5. The Union of India being aggrieved by the awards of the Arbit- 
rator has filed three appeals against the same, namely, F. A. Nos. 143 to 
145 of 1976. The referring claimant has also filed two appeals against the 
awards made in Arbitration Cases Nos. 24 and 26, being F. A. No. 191 of 
1976 and F. A. No. 192 of 1976. Hehas filed a cross-objection to the 
award which. is under challenge in F.A. No. 143 of 1976 preferred by the 
Union of India. 

6. The first point that has been argued by Mr. Nirmal Chandra 
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Chakrabarti, learned Advocate appearing on behalf of the Union of India, 
relates to the question of limitation. It is contended by him that the appli- 
cation for reference filed by the referring claimant before the Collector was 
barred by limitation. Section 19(1) of the Defence of India Act does not 
Prescribe any limitation. Rule 5 of the Rules framed under Section 19 
provides that where the amount of compensation payable under Section 19 
of the Act cannot be fixed by agreement within three months of the receipt 
of the application for compensation or within such further time as the 
Provincial Government may ia any particular case allow, the person or 
persons to be compensated shall submit an application to the Collector for 
referring the case to arbitration with necessary written statements of his 
or their claims. It further provides that the collector shall refer the case 
with all relevant papers to the arbitrator and give notice of such referrence 
having been made to the person or persons to be compensated, and inform 
the Provincial Government. Rule 5 also does not prescribe any time limit 
for making an application for compensation. It is, however, contended by . 
Mr. Chakrabarti that in the absence of any provision for limitation, the 
provision of Article 137 of the Limitation Act, 1963 corresponding to Arti- 
cle 181 of the Indian Limitation Act, 1908 would apply. Article 137is a 
residuary provision and it prescribes a period of three years for an applica- 
tion for which no period of limitation is provided from the date when the 
right to apply accrues. It is contended that the application for compensation 
having been made by the referring claimant 14 years after the collector had 
assessed the compensation was barred by Article 137. 


7. In support of the above contention, much reliance has been 
placed by Mr. Chakrabarti on a decision, of the Supreme Court in (1) The 
Kerala State Electricity Board v. T. P. Kunhaliumma. A. 1. R. 1977 S.C. 
282. In that case the Supreme Court held that Article 137 of the Limi- 
tation Act, 1963 will apply to any petition or application filed under any 
Act in a Civil Court. The Supreme Court overruled its earlier decision 
in (2) Town Municipal Council, Athani v. Presiding Officer, Labour Port 
Hubly, A.IR 1969 SC 1335 where it was held that Article 137 was confined 
to applications contemplated by or under the Code of Civil Procedure. In 
view of the decision of the Supreme Court in the Kerala State Electricity 
Board’s case, the application need not be one under the Code of Civil Pro- 
cedure, but it may be an application under any Act filed ina Civil Court, 
Article 137 will, therefore, apply when an application is under any statute 
and when such an application is filed in a Civil Court. So far as an appli- 
cation for compensation under rule 5 read with section 19 of the Defence 
of India Act is concerned, it is an application under an Act, but the ques- 
tion is, whether the application can be said to be filed before a Civil Court. 
It has been noticed already that under rule 5 the application has to be filed 
before the Collector for referring the case to the Arbitrator. There can be 
no doubt that the Collector is not a Court, far less a Civil Court. The 
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argument of the appellant is that as the Collector is only to forward the 

application to the Arbitrator, the filing of the application before the Col- 

lector is really the filing of the same before the Arbitrator. We are unable to 
accept this contention. It is the Collector who has to make a reference to 

the Arbitrator. There can be no doubt that the application has to be add- 

ressed to the Collector and, indeed, by the application a request is made to 

the Collector to make a reference to the Arbitrator. The Arbitrator will 

have no jurisdiction to determine compensation so long as the Collector 

does not make a reference. The application for reference cannot also be filed 
before the Arbitrator. If the Collector does not makea reference the 

Arbitrator has no jurisdiction to direct the Collector to make a reference. 

It is, for these reasons, difficult to say that the filing of the application 

for reference is really filing of the same before the Arbitrator. In the 

circumstances, it is not necessary for us to consider whether the Arbitra- 

tor is a court or a civil court for the purpose of Article 137. The Collec- 
tor, before whom the application for reference has to be filed, not being 

a court, Article 137 is not applicable. 


8. Next it is contended on behalf of the appellant that although no 
period of limitation has been prescribed for such an application for com- 
pensation, yet it is to be made within a reasonable time. Further it is submi- 
tted that what would be a reasonable period would depend upon 
the facts and circumstances of each particular case, and that in the 
absence of any special circumstance, the reasonable period would be the 
same period as provided in Article 137, that is to say, the reasonable 
period would be three years from the date of accrual of the right to make 
the application. In (3) Kajarilal Agarwala v. Union of India, 

59 C. W.N. 935, it has been observed by Chakravorti C. J. that although there 
is no prescribed period of limitation, and application under section 8 (1) 
of the West Bengal Land (Requisition and Acquisition) Act, 1948 for refer- 
ence must be made withina reasonable time. This decision no doubt 
supports the contention of the appellant, but we are unable to rely on it in 
view of the decision of the Supreme Court in (4) The Bombay Gas Co. 
Ltd. v. Gopal Bhiva, A. 1, R..1964 S. C. 753. In that case, it has been 
observed by the Supreme Court in connection with the question of limita- 
tion for making an application under section 33C (2) of the Industrial 
Disputes Act, 1947, that where the legislature has made no provision for 
limitation, it would not be open to the Courts to introduce any such 
limitation on grounds of fairness of justice. Further, it has been observed 
that the words of section 33C (2) are plain and unambiguous and it 
would be the duty of the labour court to give effect to the said provision 
without any consideration of limitation. Similarly, in the instant case 
section 19 (1) of the Defence of India Act or rule 5 of the Rules framed 
thereunder has not prescribed any limitation for making an application for 


408 Union of India v. Deben Adhicary [1979 (1) CLJ 


compensation. If the principle of reasonable period is followed as laid 
down in Kajarilal Agarwala’s case (Supra) it would be introducing 
a limitation on grounds of fairness of Justice which is not permissible under 
the decision of the Supreme Court in Bombay Gas Co’s case 
(Supra.) It seems to us that the legislature has not deliberately prescribed 
any time limits for making an application for compensation on the ground 
of justice and fairplay. In other words, the legislature did not want to deprive 
a citizen of both land and its value in the shape of compensation. We are, 
therefore, unable to accept the contention on behalf of the Union of India 
that as the application for compensation was not made within a reasonable 
period it should be held to be barred. 


9. In this connection, we may note the, argument of Mr. Amar 
nath Gupta, learned Advocate appearing on behalf of the referring clai- 
mant. He supports the finding of the learned Arbitrator on the question of 
limitation on the strength of the provision of section 19(1)(g) of the Defe- 
nce of India Act which is as follows : at 

Save as provided in this section and in any rules made thereunder, 
nothing in any law for the time being in force shall apply to arbitrati- 
ons under this section. 

It is contended by Mr. Gupta that clause (g) excludes the application of 
all other laws to arbitrations under section {9 except those provided in this 
section. He submits that the application of the Limitation Act to the arbi- 
tration proceedings under section 19 has been excluded. The learned Arbi- 
trator has also taken the same view in holding that the application for 
reference is not barred by limitation. It has been observed by Patanjali 
Shastri J. in a Bench decision of the Madras High Court in (5) The Kolle- 
gal Silk Filatures Ltd. v. The Province of Madras, A.I.R. 1949 Madras 39, 
that the words of exclusion in clause (g) of section 19(1) are very wide and 
must cover the Limitation Act as to which no saving provision is to be 
found in the section and in any of the rules. Further, it has been observed 
that clause (g) has the effect of excluding the application of the law of 
limitation to arbitration proceedings under section 19. The same view has 
been taken by the Patna High Court in (6) Union of India vy. Ramdas Oil 
Mills, Jamshedpur, A.I.R. 1968 Patna 352 and by the Calcutta High Court 
in a Bench decision in (7) The State of West Bengal y. Nandalal Dey, 
A.LR. 1975 Cal. 130. We may, however, point out that in (8) M/s. T.N.K. 
Govindaraju Chetty v. Commissioner of Income-tax, Madras, A.I.R. 1968 
S.C. 129, the Supreme Court does not seem to have interpreted the provi- 
sion of clause (g) of section 19(1) as excluding all other laws except those 
provided in section 19. In that case, the question before the Supreme 
Court was whether the provisions relating to payment of interest are exclu- 
ded by virtue of clause (g) of section 19(1). Shah J. who delivered the 
judgment of the Supreme Court observed as follows : 
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“But Clause (g) is not susceptible of any such interpretation. 
Clauses (a) to (f) of section 19(1) area Code relating to arbitration in 
determining the compensation payable to a person deprived of his 
property. Provisions relating to payment of interest are not, however, 
part of the law relating to arbitration and there is nothing in clause (g) 
which excludes the application of the substantive law relating to 
payment of interest when the arbitration is determining the amount of 
compensation.” 

By that observation, it is meant to be said that clause (g) only excludes 
any other law relating to arbitration and not any other substantive law, 
for example, law relating to payment of interest. In view of the above 
Supreme Court decision, it is doubtful whether it can be said that the 
application of the law of limitation has been excluded by section 19(1)(g). 
We do not, however, require to place any reliance on the provision of 
section 19(1)(g) for the purpose of considering whether the applicability of 
the Limitation Act has been excluded by that provision as contended on 
behalf of the referring claimant, for we have already held on a different 
ground that the provision of Article 137 of the Limitation Act is not 
applicable to an application for reference in the circumstances as stated 
above. 

10. The Arbitrator has assessed the value of the acquired land for 
the purpose of deciding the amount of compensation as on the- date of 
the acquisition and not on the date of the requisition. It has been streneou- 
sly urged on behalf of the appellant Union of India that the Arbitrator 
should have assessed the market value of the land as on the date of requi- 
sition. It may be recalled that the disputed land was first requisitioned 
on April 25, 1942 and thereafter it was acquired on August I, 1946. The 
learned Arbitrator assessed the market value of the land as on August 1, 
1946. The proviso to section 19(I){e) of the Defence of India Act pro- 
vides that the Arbitrator shall take into consideration the market value of 
the property at the date of its?requisition and not at the date of its subse- 
quent acquisition. The proviso to section 19(1)(e) has since been declared 
ultra vires section 299 of the Government of India Act, 1935, by a 
Division Bench of this Court relying on the principles of law laid 
down in (9) Union of India v. Kamalabal Harjivandas Parekh, AIR 1968 
SC 377 (Reajuddin Mondal and ors. v. Union of India, F. A. No. 581 
of 1960, disposed of on July 22, 1971). It was held by the Division 
Bench that compensation connotes the payment of just equivalent 
and any arbitrary rule or principle interferring with such payment 
would be ultra vires the provision of section 299 of the Government 
of India Act, 1935 which, more or less, is comparable to Article 
31 of the Constitution. The propriety of this decision has been assailed 
on behalf of the appellant. It is contended that in striking down the 
proviso to section 19 (1) (e) as unconstitutional, the Bench did not take 
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into consideration that the Defence of India Act was a war-time legislation 
and should have been construed liberally. In this regard, reliance has 
been placed by the appellant on a decision of the Supreme Court in (10) 
State of Bombay v. Virkumar Gulabchand Shah, AYR 1952 SC 335 where 
it has been observed by the Supreme Court that war-time measures, which 
often have to be enacted hastily to meet a grave pressing national emerge- 
ncy in which the very existence of the State is at stake, should be const- 
rued more liberally in favour of the Crown or the State than peace-time 
legislation. We are unable to follow how that observation of the Supreme 
Court is applicable to the consideration of the question as to the consti- 
tutionality of the proviso to section 19(1) (e) of the Defence of India Act. 
All that has been said by the Supreme Court in the above observation 
is that war-time legislations should be construed liberally. But that does 
not, in our opinion, also apply to the question as to the constitutionality 
of a provision of such war-time legislation. Construction ofa particular 
prcvision of a statute and a constitutional validity of that provision are 
completely different matters. When a provision ofa statute is ultra vires 
the Government of India Act or the Constitution of India, as the case 
may be, there is no question of taking any liberal view in the matter even 
though the statute may be a war-time enactment. We are, therefore, 
unable to accept the contention made on behalf of the appellant challenging 
the propriety of the said unreported Bench decision of this Court. The 
proviso to section 19(1)(e) having been declared to be ultra vires by the 
said Bench decision with which we agree, the Arbitrator was justified in 
taking into consideration the market value of the acquired land as on 
the date of acquisition. 

11. We may also note another argument made on behalf of the 
appellant in this regard. It is contended by Mr. Chakrabarti for the 
` appellant that in view of Article 31C of the Constitution, any law enacted 
on the basis of the directive principles embodied in clauses (b) and (c) of 
Article 39 of the Constitution is protected against any challenge to its 
constitutional validity as offending the provisions of Article 14, Article 19 
and Article 31. It has been submitted by him that the proviso to section 
19(1)(e) of the Defence of India Act falls in line with the directive prin- 
ciples under clause (b) of Article 39 and, as such, it is beyond any chall- 
enge. We do not think that there is any merit in the contention which 
sounds absurd on the face of it. In our opinion, the contention has no 
visible connection with the facts and circumstances of the case. It is, 
accordingly, rejected. 

12. The next contention of the appellant is that the Arbitrator was 
wrong in calculating the market value of the acquired land by capitalising 
the annual recurring compensation by 16 times. It is contended that the 
market value of the acquired land should have been decided by the Arbit- 
rator on the basis of the sale deeds, Exhibits 10 to 10(d), by which the 
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referring claimant purchased the acquired land and other lands between 
1948 and 1949. It has been stated already that by the above sale deeds, 
the referring claimant purchased a total quantity of 17.64 lands including 
the acquired land measuring 6.79 acres, ata sum of Rs. 19,445/-. It has 
been observed by the learned Arbitrator that the lands covered by Exhi- 
bits 10 to 10(d) were sold at a time when this part of West Bengal 
had been facing large scale migrations following communal disturbances 
in both parts of divided Bengal, and it was not, therefore, improbable that 
the vendors of the referring claimant were in a hurry to dispose of their 
properties and leave the place. Further, he has observed that the sales of 
lands including the acquired land were compulsive sales and are not, 
therefore, dependable as reflecting the fair price of the land. The acquired 
land had already vested in the Government on the date the referring 
claimant purchased the same. He only purchased the right to get compens- 
ation from the Government. There can be no doubt that in such circu- 
mstances, the referring claimant did not pay the market value of the lands. 
It is apparent that the purchases made by the referring claimant were 
highly speculative in nature. In these circumstances, we are unable to 
accept the contention made on behalf of the appellant that the Arbitrator 
should have determined the market value of the acquired land on the basis 
of Exhibits 10 to 10(d). 

13. In this respect, we may consider the contention of the 
referring claimant on the question of computation of the market value of 
the acquired land. One of the points that has been argued by Mr. 
Gupta in support of the appeals and cross-objection preferred by the 
referring claimant is, that the Arbitrator should have taken 20 times of 
the annual recurring compensation as the market value of the acquired 
land. In the absence of any evidence of comparable sales, one of the 
other modes of determination of the market value of land is the capi- 
talised value of the annual return from it. It has been observed by 
learned Arbitrator that such determination is usually made with the help 
of a multiple based on the return from gilt-edged security. The refer- 
ring claimant produced before the learned Arbitrator a notification of . 
the Government of India dated November 8, 1946 relating to the issue 
of 2, 1/4% loan in 1954. Again another notification dated November 8, 
1946 showed the issue of 2-2% loan in 1962. It was contended by 
the referring claimant before the learned Arbitrator that in view of the 
above notifications the return of gilt-edged security varied from 2, 1/4 to 
2,2%% during the year 1946-47, It was submitted on behalf of the 
referring claimant that at least 20 times the annual compensation for 
requisition would afford the fair capitalised value of the acquired land. 
The learned Arbitrator, however, relied upon a decision of Division 
Bench of this Court consisting of A. C. Gupta and Salil Kumar Dutta 
JJ. in (11) Union of India v. Asit Kumar Mondal, AIR 1974 Cal. 180. 
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In that case also, the land was requisitioned in 1943 and thereafter 
acquired on April 11, 1946. It was held that 64% would be a proper 
return of the investment at the material time, and that accordingly, the 
amount of compensation for acquisition multiplied by 16 would afford 
the correct market value of the acquired land. In the instant case, the 
learned arbitrator, relying on the said Bench decision, computed the 
amount of compensation by multiplying the annual recurring compensa- 
tion by 16. 


14. Mr. Gupta has placed reliance on a few decisions to show that 
the market yalue has been calculated at 20 years of purchase. In (12) 
Bijaya Kanta Lahiri Chaudhury v. Secy. of State, AIR 1934 Cal. 97, 
the market value has been computed at 25 years of purchase. In (13) 
The Collector of Kamrup v. Rai Chandra Sarma, AIR 1975 SC 1905, the 
Supreme Court accepted the assessment of the market value by capitalis- 
ing the income from the acquired land for 25 years. In (14) The 
State of West Bengal v. Shyamapada, AIR 1975 SC 1723, the Supreme 
Court accepted the assessment of compensation by the High Court at a 
multiple of 20 times the annual income from the acquired land. In (15) 
State of Gujarat v. Vakhatsinghji, AIR 1968 SC 1481, the Supreme Court, 
in accepting the assessment of market value at 25 times the annual profits 
derivable from the acquired properties, has observed that where there 
are no sales of comparable lands, the value must be found in some 
other way. One method is to take the annual income which the owner 
is expected to obtain from the land and to capitalise it by a number of 
years’ purchase. The capitalised value is then taken as the market value 
which a willing vendor might reasonably expect to obtain from a 
willing buyer. 

15. After considering the above decisions, we are of the 
view that the Court in assessing the market value should be satis- 
fied that the value that is assessed by the method of capitalisation 
is the real market value of the acquired land which is expected to 
be obtained from an intending purchaser at the material time. It has been 
stated already that in spite of the Government Notification relied on by 
the referring claimant showing that at the relevant time the return from 
the gilt-edged security varied from 2-1/4% to 2-2%, the learned Arbitra- 
tor relied ona Bench Cecision of this Coutin Asit Kumar Mondal’s 
case (Supra) by multiplying the annual recurring compensation by 16 times 
to get the capitalised value of the acquired land. Even though the 
return from the. gilt-edged security was 2-1/4% or 2-4% at the relevant 
period, the referring claimant could not claim more than 20 years of pur- 
chase as the capitalised value of the acquired land. The notifications 
which were produced before the learned Arbitrator do not find place in 
the record, nor could the learned Advocates produce the same before us 
at the hearing. It seemsto us that there might be other Government 
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notifications showing a higher percentage of return from gilt-edged security. 
Although, Exhibits 10 to 10(d) by which the referring claimant purchased 
the acquired land and other lands do not represent the real market value, 
yet, as argued by Mr. Chakrabarti, they should not be altogether ignored 
in the matter of assessment of the market value of the acquired land. 
Further, in view of the circumstances, prevailing at the time the acqui- 
sition was made as referred to above, it can be reasonably inferred that 
there was a fall in land value. After considering the circumstances, 
we are of the view that the Arbitrator was not unjustified in capitalising 
the market value of the acquired land at 16 times the annual recurring 
compensation. 

16. It has been argued on behalf of the referring claimant that 
the Arbitrator should not have computed the annual recurring compensa- 
tion on the basis of Exhibit 5, but he should have taken into considera- 
tion the assessment rolls, Exhibit 2 series, showing the actual payment 
of the recurring compensation to the referring claimant. It has been 
found by the learned Arbitrator that Exhibit 2 series do not appear to 
cover individually all the plots involved in the present cases. He has 
also pointed out the anomalies in the assessment rolls. Further, the 
rates of recurring compensation as mentioned in Exhibit 2 series differ 
to a little extent from the rates mentioned in the assessment report which 
is Exhibit 5. The assessment rolls relate to the first two years of 
payment, namely, 1350 and 1351 B. S. corresponding to 1943-44 and 
1944-45, but the assessment rolls for the subsequent period of requi- 
sition were not forthcoming before the learned Arbitrator. It is not 
disputed that Exhibit 5 has laid down uniform basis of rates ‘and for 
the sake of convenience and uniformity the learned Arbitrator relied 
upon the rates mentioned in Exhibit 5 in determining the capitalised 
value. We do not think that in the circumstances stated above, the 
Arbitrator was wrong in relying upon the rates mentioned in the assess- 
ment report, Exhibit, 5, in preference to the assessment rolls, Exhibit 
2 series. 

17. Intheappeals and the cross-objection filed by the referring 
claimant, he has claimed solatium of 15 on the amount of the market value 
of the acquired land as contemplated by section 23(2) of the Land Acqu- 
isition Act, 1894. The learned Arbitrator has not awarded any solatium. 
Section 19 of the Defence of India Act does not also provide for payment 
of solatium or statutory allowance as provided in section 23(2) of the Land 
Acquisition Act. Sub-clause (1) of clause (e) of section 19(1) provides inter 
alia that the Arbitrator in making his award shall have regard to the pro- 
visions of sub-section (1) of section 23 of the Land Acquisition Act, 1894, 
so far as the same can be made applicable. Therefore, by necessary impli- 
cation, section 23(2) has been excluded. The referring claimant has placed 
reliance on a decision of the Supreme Court in (16) N. B. Jeejeebhoy y. 
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Assistant Collector, Thana Prant, Thana, AYR 1963 SC 1096. In that case, 
it has been held by the Supreme Court that both under section 299 of the 
Government of India Act, 1935,and Article 31(2) of the Constitution 
the word ‘compensation’ has the same meaning. Under the Land Acqui- 
sition Act ‘compensation’ consists of market value plus the 15% solatium. 
It is argued on behalf of the referring claimant that as section 19 has used 
the word ‘compensation’, it should be held that it consists cf both land 
value and the solatium of 15% as provided in section 23(2) of the Land 
Acquisition Act. Weare unable to accept this contention. It may be 
that under the Land Acquisition Act, the market value of the acquired 
land plus the statutory allowance of 15% will go to constitute compensati- 
on for the acquired land. In the instant case, however, as there is no 
provision for any such statutory allowance under the Defence of India 
Act, the provision for statutory allowance of 15% under section 23(2) of 
the Land Acquisition Act cannot be imported into section 19 of the 
Defence of India Act. 

38. The last point that remains to be considered by us relates to the 
question of payment of interest, it is contended on behalf of the Union of 
India that the learned Arbitrator was not justified in awarding interest on 
amount of compensation from the date of acquisition till payment. It has 
been stated already that the referring claimant made the application for 
reference 14 years after the Collector had assessed the amount of compen- 
sation. The assessment was made by the Collector sometime in 1955 and 
the application for payment of compensation or for reference was made by 
. the referring claimant on July 11, 1969. It is not disputed by the Union of 
India that interest is payable on the amount of compensation from the 
date of acquisition till payment, but it is contended that when the referri- 
ng claimant had deliberately made inordinate delay in making the appli- 
cation for reference he would not be entitled to claim interest for the 
period before the filing of the application for reference. The case of the refe- 
rring claimant in this regard is that the offer of the Collector about the 
amount of compensation was never communicated to the referring claimant 
and, accordingly, he could not make the application for reference. The 
learned Arbitrator has also come to the finding that the Collector did not 
communicate the offer of compensation to the referring claimant and so he 
was unable to make an application for reference. Neither section 19 of 
the Defence of India Act, nor the rules framed thereunder provide for 
communication of the offer of compensation by the Collector. Even though 
there is no such provision, yet we think that such offer should be comm- 
unicated by the Collector, for, unless he knows about the offer, the questi- 
on of acceptance of the same does not atall arise. But if a person has 
knowledge of the offer of the amount of compensation assessed by the Coll- 
ector, it will be his duty to make the application for reference. He cannot 
defer the making of the application till the offer is communicated to him by 
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the Collector. In the instant case, itis not disputed that the referring 
claimant came to know of the Collector’s assessment of compensation at 
the rate of Rs. 35/- per bigha. The learned Arbitrator has also found that 
the referring claimant had knowledge of the Collector’s assessment of 
compensation at the time it was made, but as the offer was not communi- 
cated to the referring claimant, he allowed interest on the amount of com- 
pensation from the date of acquisition till payment. 

19. The referring claimant has not disclosed in his application for 
reference as to the date when he came to know of the Collector’s assess- 
ment. It has been stated already that the application was filed on July 11, 
1969. The Union of India filed its written statement on August 21, 1972. 
One of the points that has been taken in the written statement is that the 
claim of the “Yeferring claimant is barred by limitation. On the next day, 
that is, on August 22, 1972, the referring claimant filed an- application in 
which he stated inrer alia that he could not ascertain the assessment made 
by the Collector before June 30, 1969. Therefore, so long as the Union of 
India did not file any written statement and raise any objection to the 
maintainability of the application for reference on the ground of limitation 
the referring claimant did not disclose when he came to know of the assess- 
ment made by the Collector. Even in the application that was filed by the 
referring claimant on August 22, 1972, he did not disclose the source from 
which he came to know of the assessment order of the Collector. 
In his evidence also, he did not disclose how and in what manner, 
he came to know of the Collector’s assessment. The statement 
made by the referring claimant in the said application dated August 
22, 1972 seems to be an afterthought. In this connection, it may be said 
that the Collector was also not serious in making the assessment in spite 
of the reminders that was given by the referring claimant by his letters 
which are Exhibits 1 to 1 (c). There is, however, no dispute that the assess- 
ment was made by the Collector after considering the documents that 
were produced by the referring claimant. There is also no dis- 
pute that the assessment was made by the Collector sometime in 1955. 
In our view, although the referring claimant was fully aware of the 
asssesment made by the Collector or, in other words, when he was fully 
aware of the Collector’s offer of compensation, he did not take any steps 
in making an application for reference for about 14 years. In these 
circumstances, in our opinion, it will not be proper to allow interest to 
the referring claimant onthe amount of compensation for the entire 
period, that is, from the date of acquisition till payment. We are, accor- 
dingly, of the view that the referring claimant will not be entitled to get 
interest on the amount of compensation for the period from the date of 
Collector’s making the assessment up to the previous day of the filing of 
the application for reference. The contention of the Union of India, there- 
fore, succeeds. No other point has been urged on behalf of either party. 
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20. Inthe result, the appeals preferred by the Uuion of India are 
allowed in part. The awards made by the learned Arbitrator which are 
the subject-matters of these appeals, being F.A. Nos. 143, 144 and 145 of 
1976 are modified to the extent that the referring claimant will be entitled 
to interest on the amount of compensation at the rate allowed by the 
learned Arbitrator from the date of acquisition up to the date of the 
Collector’s making the assessment and thereafter from July 11, 1969 till 
payment of the compensation. The rest of these awards will stand. 

24. The appeals and the cross-objection filed by the referring claim- 
ant are dismissed. 

22. There will, however, be no order for costs in any of the appeals 
or in the cross-objection. 

Sharma, J. : I agree. 

K.M.G. 


[ CRIMINAL REVISIONAL JURISDICTION } 
Before Mr. Justice Nirmal Chandra Mukherji and Mr. Justice 
Sudhindra Mohan Guha l 
Decision : March 30, 1979 
Vivekananda Parui on ae ... Petitioner 


Versus 
Prabhas Chandra Parui & Ors. . Opposite parties* 


Code of Criminal Procedure 1973, . (Act 2 of 1974) sec. 209 — Comm- 
_ itment to the court of sessions —Is the Magistrate restricted to look into 
_ other papers besides the chargesheet— Meaning of the words “It appears 
to the Magistrate”. 

Petitioner had lodged information with the Police against the Oppo- 
site parties for assault grievious hurt etc. On completion of investiga- 
tion Police submitted the chargesheet against the opposite parties 
under sec. 323/324/325 of Indian Penal Code but by mistake ommitted 
to mention sec. 307 although addition of sec. 307 had been allowed by 
the Magistrate. Over the same incident another case was started by the 
opposite parties against the petitioner and others for offences under sec- 
tions 147/ 148/307/ 149 of I. P.C. and the Police submitted chargesheet 
against the petitioners and others. Whereupon the Magistrate committed 
the petitioners and others to the court of sessions. The Magistrate also com- 
mitted the first case against the opposite parties to the court of Sessions. 
The opposite parties challenged the order of the Magistrate in Criminal 
Revision case before the Sessions Judge who remitted the case back before 
the Magistrate for trial. Petitioner then moved the High Court against the 
order of the Sessions Judge and contended that the charge-sheet and other 
papers submitted to the Magistrate made out a case under sec. 307 of 

*Criminal Revision No. 1467 of 1978. 


. 
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I. P. C. exclusively triable by the Court of Sessions and submitted that 
both the cases should be tried by the Court of Sessions. Contentions of 
the opposite parties are that the Magistrate cannot look into other papers 
besides the chargesheet and he has no discretion to commit the case to 
Court of Sessions and that according to section 209 of the Code of Crimi- 
nal Procedure 1973 Magistrate for the purpose of commitment is to be 
guided by the facts and the offences mentioned in the chargesheet and 
nothing else. 


HELD: Section 209 of the Code of Criminal Procedure does not 
restrict the Magistrate to look into other papers submitted along with the 
Police report for the purpose of committing the same to the court of sesstons. 
The words “it appears to the Magistrate’? means that the Magistrate is 
satisfied othe documents on record. The order of commitment passed by 
the Magistrate is quite legal and the sessions Judge was not correct in set- 
ting aside the said order. A case anda counter case should be tried by 
the same Judge. 


Cases referred to :— 

(1) Girijananda Bhattacharya v. State of Assam and others, 1978 Cr.LJ 

259 

(2) Sanjay Gandhi v. Union of India, (1978) 2 SCC 39 

(3) Krishna Pannadi y. Emperor, 31 Cr. LJ 461 

(4) Haran Satpathy v. Tikram Agarwala & ors. AIR 1978 SC 1568 

(5) Raghubans Dubey v. State of Bihar, AIR 1967 SC 1167 

(6) Nagwwa y. Veeranna, AIR 1976 SC 1947 

(7) Tuneshwar Prasad Singh v. State of Bihar, 1978 Cr. LJ 1080 
Dilip Kr. Dutta and Ranjit Kr. Dutta .. ae ... for petitioner 
Jyotish Ch. Bose and Miss Krishna Ghosh oF for opposite parties 
Binoyendra Nath Mukherjee... aa Si .. for the State 

The judgment of the Court was as follows :— 

Mukherji, J. :—This Rule arises on an application under Section 482 
of the Code of Criminal Procedure, 1973 and is directed against the order 
dated 27.7.78 passed by Sri N.K. Sen, Sessions Judge, "24-Parganas, in 
Sessions Case No. 34 of June, 1978. ; ú 

2. The facts out of which the present application arises may, briefly, 
be stated as follows : — 

3. On 18.5.77 at 5.55 hours the petitioner lodged an information 
with the police against the accused - opposite parties alleging that on that 
day at about 1.P.M. the informant and his brother Amal, nephew Sanjit 
and brother-in-law Ashim were engaged in the act of cultivation on their 
land when the accused persons variously armed attacked them and assaul- 
ted them, as a result of which, they sustained severe bleeding injuries on 
various parts of their bodies. On receipt of the said information the 
police drew up a formal B.LR. and started investigation. This was regis- 
tered as Bishnupur P.S. Case No. 18 dated 18.5.77. On 16.7.77 in course of 
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the investigation, the investigating officer made a prayer before the learned 
Magistrate for adding Section 337 of the Indian Penal Code and that 
prayer was allowed by the learned Magistrate. On 29.7.77 the police, on 
completion of the investigation, submitted a chargesheet against the accu- 
sed persons under Sections 323/324/325 of the Indian Penal Code. In sub- 
mitting the chargesheet the officer-in-charge omitted to mention Section 307 
of the Indian Penal Code in the chargesheet. Over the selfsame incident, 
another case, being Bishnupur P.S. Case No. 17 dated 18.5.77 was started 
at the instance of the accused-opposite parties against the petitioner and 
others alleging commission of offences under Section 147/148/ 307/149 of 
the Indian Penal Code and the police after investigation submitted a char- 
gesheet against the petitioner and others in connection with the said case. 
The learned Magistrate committed the petitioner and others"the court 
of Sessions. When the present case, being Bishnupur P.S. Case No. 18 
came up for hearing before the learned Judicial Magistrate, Alipore, a 
prayer was made on behalf of the learned Assistant Public Prosecutor that 
the present case should also be committed to the court of Sessions, because 
the allegations clearly make out an offence under Sec. 307 of the Indian 
Penal Code although the police omitted to include the said Section in the 
chargesheet. The learned Magistrate, on consideration of the materials 
collected by the police in course of investigation, came to the finding that 
from the evidence of the witnesses examined by the police it would appear 
that the accused persons while committing the offence used deadly wea- 
pons, such as, hasua, iron rod, lathis fixed with metallic fittings and that 
as some of the injuries sustained were on head also, it should be held that 
the accused intended to cause such injuries as would cause death. The 
learned Magistrate thereafter by an order dated 15.6.78 committed the case 
arising out of Bishnupur P.S. Case No. 18 dated 18.5. 77. to the Court 
of Sessions. The aforesaid order of commitment was challenged by 
the accused-opposite parties in Criminal Revision Case No. 164 of 1978 
before the learned Sessions Judge. The learned Session Judge, by his 
order dated 27.7.78 held that there is no dispute over the proposition that 
when there are two cases arising out of the same incident it is not desira- 
ble that they should be tried by different courts simultaneously and that 
what is desirable is that both the cases should be tried by the same Court. 
The learned Judge, hewever, felt difficulty in the present case as 
the present case was not triable exclusively by the Court of Sessions. 
The learned Judge refused to take cognizance and remitted the cases back 
before the learned Magistrate for trial. Being aggrieved by the aforesaid 
order, the petitioner has came up to this Court. 

4. Mr. Dilip Kr. Dutta, learned Advocate appearing on behalf of 
the petitioner, contends that the order of the learned Sessions Judge 
remanding the case to the learned Magistrate is illegal when the Judge him- 
self found that when there are two cases arising out of the same incident, 
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it is not desirable that they should be tried by different courts and that 
what is desirable is that both the eases should be tried by the same Court. 
The learned Judge felt defficulty in the present case as the present case 
was not triable exclusively by the Court of Sessions. It is submitted by 
Mr. Dutta that the materials on record clearly establish that a prima facie 
case under Section-307 of the Indian Penal Code was made out against 
the oppesite parties, although in the chargesheet the said Section 307 of the 
Indian Penal Code was not mentioned. The learned Judge ought to have 
noted that the learned Magistrate on perusal of the chargesheet and other 
papers submitted along with the police report found that there were alle- 
gations against the accused which make out a case under Sec. 307 of the 
Indian Penal Code which is exclusively triable by the Court of Sessions. 
Mr. Dut@®™hrthis connection, contends that it can never be said that the 
Magistrate at the time of committing the case to the Court of Sessions is 
only required to look to the chargesheet and nothing else. According to 
Mr. Dutta the learned Magistrate is quite competent to look into other 
papers which are submitted by the police along with the chargesheet. Mr. 
Dutta contends that the words “and it appears to the Magistrate” occuring 
in Section 209 of the Code of Criminal Procedure should not be 
interpreted in a narrow sense that the Magistrate for the purpose of com- 
mitment will not look into any paper besides the chargesheet. According 
to Mr. Dutta, the words referred to above mean that on considerations 
of all the papers which are before the learned Magistrate, if the learned 
Magistrate is satisfied that it is a case exclusively triable by the Court of 
Sessions, then the Magistrate is bound to commit the case to the Court of 
Sessions. Mr. Dutta also submits that even assuming that the present 
case is not exclusively triable by the court of Sessions, when the counter 
case has already been committed to the Court of Sessions, it is only desi- 
rable that both the cases should be tried by the Court of Sessions. Mr. 
Dutta in support of his contention seeks reliance from the decision in 
(1) Girijananda Bhattacharyya and another, Petitioners v. The State of 
Assam and others, 1978 Cr. L. J. 259. In this case, it was held “where one 
case was committed to the Court of Sessions, it was expedient for the 
ends of justice to transfer the other case arising out of the same incident 
to the Court of Sessions, although it was not exclusively triable by that 
Court.”. In coming to such conclusion, His Lordship relied on two 
earlier Division Bench judgments of the same Court. 

5. Mr. Jyotish Chandra Bose, learned Advocate appearing on behalf 
of the opposite parties, contends that the powers of the Magistrate in the 
matter of commitment to the Court of Sessions have been limited toa 
great extent under the provisions of the new Code. Under the new Code, 
the learned Magistrate has no option to exercise his discretion. The 
Magistrate is to be “guided only by the chargesheet, submitted by the 
police. If there is no mention of an offence in the chargesheet, the 
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Magistrate cannot look into other papers besides the chargesheet and 
from an opinion that a prima facie case has been made out in respect 
of other offences which are exclusively triable by the Court of Sessions 
and then to commit the case to the Court of Sessions. Mr. Bose refers 
to various Sectiors of the Code of Criminal Procedure, 1973. He first refers 
to Section 173. Sec. 173 Sub-Clause (2) which provides that after com- 
pletion of investigation the officer-in-charge of the police station shall 
forward to a Magistrate, empowered to take cognizance of the offence on 
a police report, the names of the parties, the nature of the information, 
the names of the persons who appear to be acquainted with the circums- 
tances of the case, whether any effence appears to have been committed 
and, if so, by whom: whether the accused has been arrested ; whether 
he has been réleased on his bond and, if so, whether wii Or without 
sureties, whether -he has been forwarded in custody under Section 170. 
So, according to Mr. Bose this is the report which the officer-in-charge 
of a police station shall forward to the Magistrate as soon as the investi- 
gation is completed and upon this report, the learned Magistrate will take 
cognizance and if it appears that the offence mentioned in the report is 
exclusively triable by the Court of Sessions he will commit the case to 
that Court. But, sub-section (5) of Section 173 provides that when such 
report in respect of a case to which Section 170 applies, the police officer 
shall forward to the Magistrate along with the report all documents or 
relevant extracts thereof on which the prosecution proposes to rely other 
than those already sent to the Magistrate during investigation ; the 
statements recorded under Section 161 of all the persons whom the 
prosecution propeses to examine as its witnesses. Mr. Bose contends that 
it is true that along with the police report those documents are required 
to be sent to the learned Magistrate. But, these documents are only 
sent for the purpose of supplying copies of these documents, because 
there is nothing in the new Code,. according to Mr. Bose which empo- 
wers the learned Magistrate to consider the other papers besides the 
chargesheet for the purpose of committing the case to the. Court of 
Sessions, Mr. Bose also refers to Section 227 which provides that it 
is only the Sessions Judge who, after consideration of the record of the 
case and the documents submitted therewith and after hearing the sub- 
missions of the accused and the prosecution, if it is considered by him 
that there is no sufficient ground for proceeding against the accused, shall 
discharge the accused and record his reasons for so doing. The powers 
of the learned committing Magistrate - according to Mr. Bose is only 
to commit the case if an offence mentioned in the chargesheet is . exclusiy- 
ely triable by the.Court of Sessions. If there is no mention of such 
offence, the Magistrate cannot find out from other papers whether there 
are allegations against the accused which make out an offence exclusively 
triable by the Court of sessions and then to commit the case to the’said 
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court. Mr. Bose next refers to Section 323 ofthe Code. This Section 
provides that if in any inquiry into an offence ora trial before a 
Magistrate, it appears to him at any stage of the proccedings before 
signing judgment thatthe case is one which ought to be tried by the 
Court of sessions he shall commit itto that Court under the provisions 
hereinbefore contained. According to Mr. Bose it is only after commen- 
cement of inquiry or trial, the Magistrate is within his jurisdiction to 
opine that the case is triable exclusively by the Court of Session and if 
that be so, then the Magistrate without further proceeding with the case, 
will commit the case to the ‘Court of Session. But, according to the 
provisions of Section 209 the Magistrate for the purpose of commitment 
must be guided by the facts and the offences mentioned in the charge- 
sheet and (ttetmeclse. With regard to the correct interpretation of the 
words occurring in Section 209, namely, “it appears to the Magistrate 
that the offence is triable exclusively by the Court of Sessions.” Mr. Bose 
seeks reliance on a Supreme Court decision, reported in (2) (1978) 2 SCC 
39, Sanjay Gandhi v. Union of India and others Mr Bose refers to the 
observations of Krishna Iyer, J.to the following effect. “The narrow 
inspections hole through which the committing Magistrate has to look 
at the case limits him merely to ascertain whether the case, as disclosed by 
the police report, appears to the Magistrate to show an offence triable 
solely by the Court of Session.” Mr. Bose submits that His Lordship of 
the Supreme Court laid down that the Magistrate. is only to look into the 
police report and nothing else. It may be mentioned that His Lord- 
ship further observed “Assuming the facts to be correct as stated in the 
police report, if the offence is plainly one under Section 201, I. P. C. 
(an effence triable by Sessions Court only) the Magistrate has simply to 
commit for trial before the Court of Session. If, by error, a wrong 
Section of the Penal Code is quoted, he may look into that aspect. Even 
if made-up facts unsupported by any material are reported by the police 
and a sessions offence is made to appear, itis perfectly open to the 
Sessions Court under Section 227, Cr. P. C. to discharge the accused.” 
We do not think that the Supreme Court has laid down that the police 
report means only the chargesheet and the learned Magistrate for the 
purpose of commitment canret look into other papers submitted along 
with the police report. Mr. Bose next refers to the decision in (3) 31 Cr. 
L. J. 461, Krishna Pannadi v. Emperor. ïn this case, it has been-held “it is a 
generally recognized rule that a case and a counter case should be tried 
in quick -succession by the same Judge, who should not | pronounce 
judgment till the hearing of both cases is finished thereby precluding the 
danger of an accused being convicted before his whole case is before 
the Court, and also preventing there being conflicting judgments upon 
similar facts, although it infringes the fundamental principle that the Court 
must not import any facts into a case which are not to be found upon 


, 
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the record of that case. “The important point that has been laid down in 
this decision isthata case and a counter case should be tried in quick 
Succession by the same Judge. We do not think this decision helps 
the opposite parties. Mr. Bose next refers to a decision in (4) Hareram 
Satpathy v. Tikram Agarwala and others, AIR 1978 SC 1568. In this case, 
it has been held that ‘where the Magistrate after taking cognizance of the 
offence and perusal of the record and having been satisfied that there were 
Prima facie grounds for issuing process against certain persons not mentioned 
in the police reports, issued precess against them, the Magistrate could not 
be said to have exceeded the power vested in him under law. “In coming 
to such decision their Lordships: relied on two other previous decisions 
in (5) AIR 1967 SC 1167 and (6) AIR 1976 SC 194 Zusbieewas further 
held that “as the Magistrate is restricted to finding out whether there is 
a prima facie case or not for proceeding against the accused and cannot 
enter into a detailed discussion of the marits or demerits of the case and 
the scope of the revisional jurisdiction is very limited the High Court 
cannot launch on a detailed and maticulous examination of the case on 
merits and set aside the order of Magistrate directing issue of process 
against certain persons. “On going through the decision we are of opinion 
that this decision, instead of helping the opposite parties rather helps the 
petitioner. Mr. Bose also refers toa decision in (7) Tunesewar Prasad 
Singh and another v. State of Bihar, 1978 Cr L J 1080. This is a Bench 
decision of the Patna High Court and it has been held thata proceding 
under Section 209 isin the nature of an ‘Inquiry’ within the meaning of 
Section 2(g) and as such under the provisions of Section 309 (2) read with 
Section 209, the Magistrate after taking cognizance of the offence and 
before the committal of the case to the court of sessions, is fully empowe- 
red to remand the accused to custody.” This decision also, in our 


opinion, does not .come in aid of the contention raised by Mr. 
Bose. 


6. Ona consideration of the legal position we are of opinion that 
Section 209 does not restrict the learned Magistrate to look into other 
papers submitted along with the police report for the purpose of commi- 
tting the case to the Court of Sessions. The words “it appears to the Magi- 
strate” mean that the Magistrate is satisfied on the documents on record. 
We, therefore, are of opinion that the order of commitment passed by the 
learned Magistrate is quite legal and the learned Sessions Judge was not 
correct in setting aside the said order. For another reason, the order of the 
learned Sessions Judge cannot be supported, because it is the consistent 
view of all the Courts that a case and a counter case should be tried by the 
same Judge. Admittedly, the counter case has been committed to the 
Court of Sessions and that being so, the present case should also be tried by 
the Sessions Court. 


N 
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7. Inthe result, the application succeeds and the Rule is made 
absolute. The order passed by the learned Sessions Judge is set aside 
and the order of commitment passed by the learned Magistrate is upheld. 
Let the records be sent down early. 

Guha, J. I agree. 


P. R. 
{ APPELLATE CIVIL JURISDICTION } 
Before Mr. Justice Salil Kumar Datta 
Decision: August 25, 1978 
Bimal Super Pramanick & Ors. sua ei Appellants 
Versus 
Santosh Kumar Pramanick & ors. P ... Respondents* 


Bengal Tenancy Act sec. 26C—Transfer of interest by registered 
instrument.—Estoppel against statute, if available. 

Plaintiff instituted the suit for declaration of title to the suit pro- 
perty on the basis of his purchase from the owners by a registered deed 
of sale. Defendants Nos. 4 to 7 contested the suit and alleged that they 
had purchased the suit property which had been exchanged for another 
property and thatthe previous owners had no longer any title to transfer 
the property to the plaintiff. Munsif decreed the suit in favour of 
the plaintiff. On appeal the appellate court decided that the plaintiff 
had not acquired any title to the property because of the exchange of 
the suit property by previous owners for another property and declared 
plaintiff’s interest in 2/3rd share in the suit property as the defendants 
Nos. 2 and 3 who were owning the said share did not contest the 
suit at the hearing and declared that 1/3rd share vested in defendant’s 
Nos. 4to 7. Plaintiff then preferred an appeal to the High Court and 
contended that under sec. 26C of the Bengal Tenancy Act every transfer 
of rayati interest in any holding could only be done by a registered 
instrument. The exchange of property had not been effected by a registered 
instrument so the defendants never acquired any title to the suit property. 
Defendants contended that plaintiff was estopped from denying the title 
of the defendants because in the deed of exchange of properties there 
was his admission of defendants’ title. 


HELD: In view of the provisions in sec. 26C of the Bengal Tennacy 
Act, any transfer of the occupancy holding can only be made by a registered 
instrument. In the absence of any registered deed of exchange, a mere 
recital by the vendors to the plaintiff, who were the erstwhile owners of the 
property could not confer any title to the defendants in whose favour the 
exchange was purported to have been made. (Para 5) 


* Appeal from Appellate decree No. 474 of 1966. 
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There cannot be.any estoppel against provisions ofa statute. Defen- 
dants Nos. 1, 2 and 3 not having acquired the property by exchange on the 
basis of a registered document validly made are not entitled to claim 
any title on the basis thereof. Accordingly defendants Nos:.4 to7 whe 
claim title through the defendant No. 1. cannot have any preferential claim 
against the plaintiff who had otherwise acquired the property by registered 
conveyance from the admitted owners, (Paras 6, 7 and 8} 

Appeal allowed. 

Cases referred to :— 

(1) Madho v. Mukund, AIR 1955 SC 481 
(2) Bhagaban Singh y. Ujagar, AIR 1928 PC 20 
Manomohan Mukherjee and Gouri Prasad Mukherjee ... for the Petitioners 
Asok Kumar Sen Gupta say for Respondent NA to 4 and 6 
The judgment of the Court was as follows :— 

This appeal is against the judgment of partial reversal. The plaintiff 
instituted the suit for declaration of his title to the property being plot No. - 
636 on the basis of his purchase from the admitted owners, Reajuddin 
and Rahima Khatun on the 16th of January, 1958. The case made was 
that the deed of sale was executed by the constituted attorney of the said 
owners, defendant No. 2, Kalipada, who is the father of the plaintiff, on 
the basis of a general power dated the 17th of August, 1955, exhibit 4. 
The prayer was for declaration of title on the basis of the said purchase 
and confirmation of possession. 


2. The suit was contested by defendants Nos. 4 to 7 who purcha- 
sed the suit plot from defendant No. 1. Their case was that the aforesaid 
owners exchanged their plot No. 636 for plot No. 490 and this was rectted 
in their general power of attorney dated the 22nd of February, 1955 which 
is exhibit D. In view of this clear recital which was an admission of 
exchange of the property in favour of defendants Nos. 1,2 and 3 it was 
submitted that the plaintiff did not acquire any title to the property by 
purchase as the aforesaid owners had no longer any title to transfer to 
the plaintiff. The suit was contested by defendants Nos. 1to7 but at 
the trial only defendants Nos. 1 and 4 to 7 contested. The learned 
Munsif decreed the suit on trial on evidence. f 

3. On appeal the appellate Court was of the opinion that the 
plaintiff did not acquire any title to the property and he was estopped 
from asserting his title in view of the admissions made by his vendors 
about the earlier exchange of the suit property in favour of the defendants 
against another property, as A indicated. Further the plaintiff 
had no possession to the suit property as would appear from the relevant 
entries in the record of rights. In this view of the matter the learned appe- 
llate Court varied the decree of the trial Court, declared plaintiff’s interest 
in 2/3rd share in the disputed properties “as defendants Nos. 2 and 3 who 
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view of the contest made by defendant No. 1 and his purchasers, defend- 
ants Nos. 4 to 7, the Court declared the plaintiff’s title in respect of the 
2/3rd share in the property excluding 1/3rd share which it was held, had 
were owning the aforesaid share did not contest the suit at the hearing. In 
vested in defendants Nos. 4to 7 in the mean time. The appeal was 
allowed in part on contest. The plaintiff preferred this appeal against 
` the aforesaid decree. 


4. Mr. Mukherjee drew my attention to section 26C of the Bengal 
Tenancy Act which provides that every transfer of raiyati interest in’ any 
holding can only be done by a registered instrument. In the instant case 
defendants Nos. 1 to 3 did not acquire any interest in absence of a regis- 
tered instrument. Accordingly they never acquired any title to the 
suit propery mehe purchasers from defendant No. 1 being defendants 
Nos. 4 to 7 did not acquire any title therein. 


5. It is obvious that in view of the provisions of section 26C any 
transfer of the occupancy holding can only be made by a registered instru- 
ment. In absence of such transfer, it is not possible to hold that any 
title passed in favour of the transferee. Mere recital ina power of Attor- 
ney about the exchange of the suit plot will not confer any title on the 
purported transferees in the absence of any registered instrument. There 
is, therefore, no escape from the conclusion that in absence of any regis- 
tered deed of exchange, a mere recital by the vendors of the plaintiff, 
who where the erstwhile owner of the property, would not confer any 
title to the defendants in whose favour the purported exchange is said 
to have been made. 


6. Mr. Sen Gupta referred to the decision in (1) Madho v. 
Mukund, reported in AIR 1955 SC 481 in support of the proposition 
that the vendors of the plaintiff were estopped from ‘asserting any title 
contrary to the admissions made in the earlier document, namely, the 
Power of Attorney. In this decision, the Supreme Court has laid down 
that estoppel is a rule of evidence which prevents a party from alleging 
and proving the truth. If it does not strictly apply, the rule of election 
in appropriate cases may be applicable. This rule precludes a person, 
who with full knowledge of his rights, has once elected to assent to a 
transaction voidable at his instance, and, has elected not to exercise his 
right to avoid it, from going back on that and avoiding it at a later stage. 
Having made an election, he is bound by it. It is not clear how this 
proposition helps Mr. Sen Gupta. It may be that in appropriate cases 
there may be a question of estoppel. But it is also the settled position 
that estoppel is not available against the provisions of a statute. The 
mere recital of the factum of an exchange cannot in effect operate as an 
exchange when the requisities required for a valid exchange like registration 
of the document is absent as in the instant case. 
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7. Mr. Ser Gupta next submitted that the subsequent Attorney, 
the defendant No. 2, was the attesting witness of the earlier Power of 
Attorney. In (2) Bhagaban Singh v. Ujagar, reported in AIR 1928 PC 20 
it has been held that mere attestation of a document may not create an est- 
oppel but where one has knowledge of the contents of the document and 
consents to the transaction, it will amount to estoppel. The demurrer to 
this contention is the same as stated earlier that there cannot be any esto- 
ppel against the provisions of the Statute. 

8. Mr. Sen Gupta has further stated that in the earlier Power of 
Attorney, Exhit ‘D’, there are more specific and detailed recitals about 
the suit land while the subsequent Power of Attorney was a mere general 
statement of authorisation, so that, it should not prevail against the earlier 
document. This contention also fails against the doctr=e##tThere can- 
not be any estoppel against the Statute. The defendants 1 to 2 and 3 not 
having acquired the property by exchange on the basis of a registered doc- 
ument validly made are not entitled to claim any title on the basis 
thcreof. Accordingly, the defendants 4to7 who claim title through 
defendant No. l cannot have any preferential claim against the plaintiff, 
who had otherwise acquired the property by registered conveyance from 
the admittéd owners though executed by a Constituted Attorney on the 
basis of Power of Attorney which factum has not been disputed. 

9. The appellate Court found the plaintiff’s possession in respect 
of 2/3rd share and the plaintiffs title and possession in respect whereof to 
the said extent was not disputed by the defendants. Further the period 
is too short to extinguish the plaintiff’s possession the defendant’s possess- 
ion commencing from not earlier than 1955 while the suit was instituted 
in 1960. 

10. Inthe premises, the learned Judge of the appellate Court was 
in error in disallowing the claim of the plaintiff against the defendant No. 
1 while admitting the same against the other two defendants merely on 
the view that they did not contest the claim. If there was a valid exchange 
as found by the appellate court, the plaintiff would have never acquired 
any interest in the property. In view of the position as indicated above, 
the appeal succeeds and is allowed without however any order as to costs. 
The judgment and decree under appeal in respect of the 1/3rd share of 
the defendant No. 1 are set aside and those of the learned Munsif restored 
and affirmed. Parties will be at liberty to take back the documents filed by 
them in this court after the judgment is signed. 

N.C.S. 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Sabyasachi Mukharji 
Decision : a a 23, 1979 
Krishna Narayan Mukherjee Ms aes Petitioner 


Versus 
State of West Bengal & Ors. : a Respondents* 


Urban Land (Ceiling and Regulation) Act 1976, secs 2(0), 6(1) — 
Whether land is vacant land and is to be excluded from operation of the 
Act as agricultural land— Jurisdiction of the competent Authority— 
Whether filing of return affects the position. 


Petitioner had purchased a small plot of land out of about 23 
bighas "emiw 48, B. T. Road, comprised of garden, tank, jheel, 
outhouses, stables, dwelling house etc. The land was entered into the 
Revenue and Land Records as for the purpose of agriculture before 
January 28, 1976. On 12.9. 75 a scheme was submitted to the corpora- 
tion of Calcutta for sanction under sec. 371 of the Calcutta Municipal 
Act 1951. The Urban Land (Ceiling and Regulation ) Bill was introduced 
in the Parliament on 28.1.76 and the Act came into force in West Bengal 
on 28.1.76. On 22.9.77 a letter was written by the Competent 
Authority to the city Architect of the Corporation of Calcutta asking 
him to take adequate precaution to see that no building plans are 
sanctioned. Petitioner moved the High Court under art. 226 of the 
constitution and contended that the State Authorities under the Urban 
Land (Ceiling and Regulations) Act 1976 had no jurisdiction and 
were not competent and authorised to write the letter dated 22.9.77 
and that the Corporation of Calcutta should grant sanction of the 
plan. 

HELD: The land in question was being used for purposes of agri- 
culture and was entered in the Revenue and Land Records before tne 
appointed day i.e., 28.1.76 as for the purpose of agriculture. Further this 
land is not included in any of the Master Plan. The two conditions that 
are required, have been fulfilled in the instant case. In the Urban Land 
(Ceiling and Regulations) Act 1976 there is no specific machinery to deter- 
mine the question as to whether a land is agricultural or not. An Autho- 
rity of limited jurisdiction cannot by making a wrong decision of fact 
upon which the jurlsdiction depends derive jurisdiction to determine the 
question atall. The land in question should be excluded in view of the 
definition under sec. 2(0) of the Act. The landis not vacant land in 
terms of the Act. The impugned communication dated 22.9.77 cannot 


be sustained. (Para 12) 
The filing of return under sec. 6(1) of the Act would not in any way 
affect the position. (Para 14) 


* Matter No. 640 of 1978. 
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The impugned notification of the Competent Authority is quashed 
and the respondent Corporation of Calcutta is directed to ignore the said 
notification. (Para 15) 

Cases referred to :— ` 

(1) Bishnu Kumar Mishra v. S. D. O. Howrah, 1979 (1) CLJ 38 

(2) Ram Behari Shaw v. Sm. Bibhabati Basak & ers , 1975 (1) CLJ 382 
(3) Income tax Commissioner v». Benoy Kumar, AIR 1967 SC 768 

(4) Meenakshamma v. Commissioner of wealth Tax, AIR 1967 AP 198 


Bishwareop Gupta and Ranjit Mukherji aia s for Petitioner 
Sadhan Gupta (Addl. Advocate General} and x 

Mrs. M. Gupta .. for Respondents Nos. 1 and 2 
Ajoy Mitra : for Respondents Nos. 6 and 7 
Pradip Ghosh on behalf of Tapas Roy... for Respondents Nos. 3, 4 and 5 
R. C. Deb and Ajoy Mitra. -~ for RespesermeMos. 8 to 35 


The judgment of the court was as follows :— 

In this application under Article 226 of the Constitution the petitio- 
ner, who claims that he has purchased certain land and wants to construct 
a building, challenges the order or communication dated the 22nd Septem- 
ber, 1977, issued by the First Land Acquisition Collector, Calcutta and 
Competent Authority under the Urban Land (Ceiling & Regulation) Act, 
1976 and the action taken by the Corporation of Calcutta thereupon. 

2. In order to appreciate the contentions it would be necessary to 
refer to certain facts. The dispute in question in this case relates: to what 
waa originally premises No. 48 Barrackpore Trunk Road, Calcutta, outside 
the jurisdiction of this Court. The said land comprised of garden measuring 
about 23 bighas 7 cottahs and 7 chittaks and according to the petitioner, 
were at all material times before January 28, 1976 entered in ‘the revenue 
and land records’ as for the purpose of agriculture. In this connection it 
may be appropriate to mention that in the affidavit-in-reply of the petitio- 
oer affirmed on the 8th January, 1979 the petitioner has annexed an extract 
copy of the relevant khatian of the settlement records. The said land 
records is dated 24th July, 1976 and according to the petitioner sincè that 
date the description of the holding of No. 48 Barrackpore Trunk Road 
has been shown as permanently settled garden land. In this connection 
I may also mention a fact to which my attention was drawn by the 
Additional Advocate General that the said entries read as ‘‘Khasra 
Khatian” meaning thereby draft khatian. It must also be mentioned that 
the said entry certified copy of which has been annexed with the affidavit 
of the petitioner bears the signature of the Assistant Superintendent of 
Surveys and contains the particulars of rent or revenue payable to the 
Government. What will turn on this I shall discuss later. It is stated 
that between 16th November, 1974 and 2nd May, 1975, respondents 
Nos. 28 to 35 who were owners of the said premises in one- 
fourth share agreed to sell their one-fourth shares to the respon- 
dents Nos. 6 and 7 and were paid a sum of Rs. 41,000/- by 
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the respondents Nos. 6 and 7 by way of earnest and/or part payment. 
On the 29th January, 1975 respondents Nos. 8 to 27, who owned three- 
fourth shares in the said land, agreed to sell their three-fourth shares to 
the said respondents Nos. 6 and 7 and were paid asum of Rs. 1,20,000/- 
by the respondents Nos. 6 and 7 by way of earnest or part payment. The 
petitioner has chosen to use an expression about the respondents Nos. 6 
and 7 describing them as ‘colonisers’ in the petition. On the 15th August, 
1975 there was an agreement between the respondents Nos. 6 and 7 on 
the one hand and the petitioner on the other to sell 1 cottah 8 chittaks 
and 34 sft. for Rs. 12,000/- and Rs. 1,501/- was paid as earnest. On the 
12th September, 1975 the scheme was submitted to the Corporation of 
Calcutta’for sanction under section 371 of the Calcutta Municipal Act, 
1951. The Uroa Tand (Ceiling & Regulation) Bill was introduced in the 
Parliament on the 28th January, 1976. According to the petitioner from 
January, 1976, filling up of the Jheel was taken up by the respondents Nos. 
6and 7. The petitioner has further stated thata part of the said land 
abutting Barrackpore Trunk Road was and is under an alignment of the 
Caleutta Improvement Trust but the said land has not been and is not 
specified in any Master Plan prepared under any law for the time being 
in force or pursuant to an order made by any appropriate authority. 
There was, according to the petitioner, a big tank originally and also a 
Jheel in the said land besides out-houses, stables, cowsheds and brick-built 
dwelling houses. The entire land was enclosed on all sides by pucca brick- 
built boundary wall. On the 17th February, 1976, assent of the President 
to the Urban Land (Ceiling & Regulation) Act, 1976 was given. So far as 
the State of West Bengal is concerned, by reason of section 2 (a) of the said 
Act, the appointed date is the date of the introduction of the said bill 
in the Parliament, that is, 28th January, 1976. The State of West Bengal 
is one of the States mentioned in section 1(2) of the Act, where the said 
Act came into force at the first instance. On the 20th May, 1976, an app- 
lication for exemption under section 20(1) of the said Act was filed by the 
respondents Nos. 6 and 7, according to the petitioner, on the advice of 
Shri S. P. Mullick of the office of the Land Ceiling Authority. In June, 
1976 the petitioner asserts, filling up of Jheel was completed and on the 
12th August, 1976, return under section 6(1) of the said Act was filed. 
But the same was without prejudice to the contention that no vacant 
land in excess of the ceiling as defined under the Act, was held by the 
owners. On the 20th November, 1976, it is alleged that there was a com- 
munication of non-acceptance by the Competent Authority of a notice 
under section 26(1) of the said Act and on the 13th December, 1976 
there was a letter from one Abani Kanta Banerjee, acknowledging the 
letter dated 20th November, 1976 and purporting to return the receipts 
and asking for certain papers to be submitted. The petitioner states that 
since November, 1976 falling of trees was arranged. Between 29th January, 
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1977 and 31st January, 1977 two conveyances of one-fourth and three- 
fourth shares were executed by the respondents Nos. 29 to 35 and respon- 
dents Nos. 8 to 27 respectively in favour of the petitioner. On or about 
the Ist April, 1977 a scheme was prepared by the respondents Nos. 6 
and 7 for giving sanction under section 371 of the Calcutta Municipal 
Act, 1951, by the respondent No. 3, the Corporation of Calcutta. On 
the 22nd September, 1977 a letter was written by the Competent 
Authority to the City Architect of the Corporation of Calcutta asking 
him to take adequate precaution to see that no bvilding plans are sanc- 
tioned. As the said letter or communication is impugned in this applica- 
tion, it would be relevant to set out the material portion of the said letter 
which is as follows : 


eee naa i i 

“Eleven notices under section 2&1) ofthe Urban Land (Ceiling 
and Regulation) Act, 1976 were given by Dr. Tarun Kumar Gooptu 
and 27 others as named in the margin for transfer of vacant land at the 
above mentioned premises. As the notice-givers hold vacant land in 
excess of the ceiling limit prescribed under the said Act and as they 
have already furnished statement under section 6(1) of the Act with 
this Competent Authority, they are not, according to the provisions of 
section 5(3) of the Act, entitled to transfer the vacant land or any part 
thereof until a notification regarding the excess vacant land held by 
them is published under section 10(1) of the Act. The notices given 
by them under section 26(1) were not, therefore, accepted and those 
were rejected. The order rejecting the notices were communicated to 
the notice-givers in time. 


This office has now been informed that some of the notice- givers 
have anyhow managed to have deeds of transfer in respect of the land 
at the said premises registered before the registering authority. The 
matter is being investigated. 

In this connection I am to bring to your notice that one Shri 
Subhankar Banerjee and one Shri Rabindra Nath Bhattacharjee made 
an application before the Government for exemption of the land at the 
aforesaid premises from the purview of Chapter III of the Act. On 
examination of the case which was referred to this office by Govern- 
ment for examination and report it appeared that the said two persons 
did not hold any right, title and interest in the said premises. So their 
prayer for exemption was not considered. 


I am afraid that attempts may now be made by those in whose favour 
deeds of transfers have been authorised by registered deed as stated abo- 
ve or by the said Shri Subhankar Banerjee and Shri Rabindra Nath Bh- 
attacharjee for having building plans in respect of the said premises No. 
48, B.T. Road or parts thereof sanctioned by the Corporation of Calcu- 
tta. I would, therefore, request you to take adequate precautions to see 
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that no plans in respect of the said premises or any part thereof is 
sanctioned by the Corporation of Calcutta.” 

3. On receipt of this letter on 7th November, 1977, City Architect 
wrote to the petitioner with regard to the application of the petitioner for 
sanction of plan received by the Corporation on 7th October, 1977, inter 
alia, stating that the plan case could not be dealt with by reason of the 
objection raised by the First Land Acquisition Collector the Competent 
Authority, by his letter and enclosing a copy of the said letter of the Land 
Acquisition authority. In the said communication from the Calcutta 
Corporation the City Architect wrote, inter alia, as follows : 

“With reference to your application under Rule 47 of Schedule 
XVI, Calcutta Municipal Act, 1951 and Act, 1977 for permission to 
erect a masom iking at the above premises received on the 7th day 
of October, 1977, you are required to furnish the information set out 
in Schedule ‘A’ hereto to produce the documents mentioned in Sche- 
dule ‘B’ hereto and to satisfy the Commissioner with regard to the 
objections mentioned in Schedule ‘C’ hereto. 


SCHEDULE ‘A’ ABOVE REFERRED TO. 
No objection certificate from S & V; C. I. T., S. E., & C. M. D. A. & 
urban land ceiling are to be produced. 

SCHEDULE ‘B’ ABOVE REFERRED TO. 
Ownership and correctness of boundary are to be proved and also muta- 
tion and separation of the plot are to be given effect. 

SCHEDULE ‘C’ ABOVE REFERRED TO 
Rule 48 of Sch. XVI: The plans and site plans are incomplete and 
necessary dimensions and conventions not given. The measurement 
in plan and in writing do not tally. 

Rule 4 of Sch. XIV: Required front open yard has not been 
proposed. 

Rule 41 of Sch. XVI: Structural stability is to be proved. 

Rule 21 of Sch. XIV : F.A.R. is to be maintained and its calcula- 
tions including calculations of open spaces in details are to be pro- 
duced. 

Section 382 of the Act: The access to the premises shown in 
the site plan (whose nature and width not mentioned) appears to be 
a private road which is neither sanctioned nor vested to the Corpora- 
tion as per law. 

Remarks: (a) Other objections, if there is found any after ins- 
pection of the site will be intimated. i 

(b) This plan case cannot be dealt with further unless the rules 
framed by Urban Land (Ceiling & Regulations) Act, 1976 are complied 
with. 

(c) This plan case cannot be dealt with further at present unless 
the objections raised by the First L.A. Collector, Calcutta and the 
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Competent authority under the Urban Land (Ceiling & Regulations) 

Act, 1976, by his letter dated 22.7.77 are complied with. 

Please note that in default of your compliance with the above re- 
quisitions within two months, your application shall be refused.” 

_ 4. Between November and December, 1977 the big tank was par- 
tially filed up and atthe end of 1977 drains were completed and in 
April, 1978 application was made by the owners under sec. 20(1) for exe- 
mption, filed without prejudice to the contention that no exemption was 
required under the said Act. On 2lst July 1978 there was a survey by 
the Calcutta Improvement Trust reporting one two-storeyed dwelling house . 
with 2603.01 sq. Mts. vacant pucca building 603.01 Sq. Mts., area of tank, 
pond etc. 2984.37 Sq. Mts. area of vacant land including land apperta- 
ining to building 27,528.65 sq. Mts.-totalling 31,116.42 Seme The said 
Teport is material because reliance has been placed on that on behalf of 
the government in its affidavit. i 

5 In the affidavit of Bimal Kumar Bhattacharjee, affirmed on the 
16th December, 1978 filed on behalf of the- respondents State authorities, 
it has been stated in paragraph 5 as follows : 

“With reference to paragraph 2 of the said petition, I say that the 

Survey Officer, C.LT. submitted a report about the disposition of the 

land and building after holding a spot enquiry. The said Survey 

Officer and the Executive Engineer (Survey Department), C.LT. repor- 

ted on 21st July, 1978, as follows : 


One two storied 2603.01 sq. mt. 
dwelling unit (Plinth area) 
Pucca building now vacant total 603.01 sq. mt. 
plinth area 

Area of tank, pond, etc. 2984.37 ” ” 
Area of vacant land (including land 27528.65” ” 
appended to building) 

Total area of the premises 31116.03” ” 


6. It may incidentally be mentioned that in the said affiedavit filed 
on behalf of the State authorities, the correctness or otherwise of the 
entry in the land records upon which reliance had been placed’ on behalf 
of the petitioner had not been seriously disputed although it was stated 
that the respondents did not admit the correctness of the said entry. 
The revenue or land records are maintained by the State authorities and 
the respondents, State authorities, have produced before me no other 
entry of the revenue or land records to controvert the assertion of the 
petitioners that the revenue or land records entry, as it stands, in respect 
of the land in question with which Jam concerned, is entered as agricul- 
ture. In this connection, it may also be’ material to refer to the affidavit 
of one Suvankar Banerjee and Rathindra Nath Bhattacharjee, affirmed 
-on the 12th December, 1978, wherein they had stated that premises No. 48, 
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Barrackpore Trunk Road was and is recorded as permanent settled garden 
land in the revenue or land records. They had further stated that there 
was a big tank comprising about 7 bighas and a big Jheel comprising about 
3 bighas. There were also numerous fruit trees, such as mangoes, jack 
fruit, lichies. cocoanut, palm Kadbell and tamarind trees, etc. and flower 
trees and plants. In the affidavit of one Prabir Ranjan Sen, Amaresh 
Sanyal, Asish Kumar Guha, Niranjan Halder and others, aflirmed on 
8th January, 1979, it was asserted that they were old residents of the 
locality where 48, Barrackpore Trunk Road was situated and Niranjan 
Halder has stated that he was born in the locality and since his birth 
he had been seeing and knowing 48, Barrackpore Trunk Road. According 
to the saia eerreepremiseg No. 48, Barrackpore Trunk Road was a fine 
well laid garden house. There were innumerable fruit trees and there was 
a big deep tank and a Jheel. They have further asserted they had often 
bathed in the tank and taken fruits and vegetables from the said garden. 
In paragraph 6 of the said affidavit, all of them have stated that before 
and after 1976, the premises No. 48. Barrackpore Trunk Road was and 
remains in the same state and condition, In the middle of 1976, they 
had seen the Jheel in the said property which was being filled up but the 
property otherwise remained more or less in the same condition as 
before. f 


7. On 24th August, 1978, there was a notice of demand for justice 
asking the respondents to withdraw the said letter dated 22nd September, 
1977 as well as the Corporation to grant sanction ignoring the said letter. 
Upon refusal, this application under Article 226 of the Constitution was 
moved and a Rule Nisi was issued on the 29th August, 1978. 


8. The main and substantial question that arises in this application, 
is, whether the respondent State authorities under the Urban Land (Ceiling 
& Regulation) Act, 1976 were competent and authorised to write the impu- 
gned letter in respect of the land with which Iam concerned. AsI have 
mentioned before the petitioner in this case has purchased only 1 cottah 
8 chittaks and 24 sq. ft. of land. He isan officer of the Central Govern- 
ment and has entered into an agreement for purchase of the said land. 
There are numerous applications appearing in the List today, where the 
petitioners, have purchased more or less similar quantity of land within the 
premises no. 48, Barrackpore Trunk Road and whose applications for 
sanction of building have been refused on the same ground. The question, 
therefore, is whether, as I have mentioned hereinbefore, the appropriate 
authorities under the Urban Land (Ceiling and Regulation) Act have 
jurisdiction or competency to issue the impugned communication dated 
22nd September, 1977. It is not necessary for me to discuss in detail the 
various provisions of the said Act. The purpose of the Act, as has been men- 
tioned, is imposition of a ceiling on vacant land in urban agglomerations 
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for the acquisition of such land in excess of the ceiling limit, to regulate, 
the construction of buildings on such land and for matters connected 
therewith with a view to preventing the concentration of urban land in 
the hands of a few persons and speculation and profiteering therein and 
with a view to bringing about an equitable distribution of land in urban 
agglomerations. I had an occasion in the case of (1) Bishnu Kumar 
Mishra v. S.D.O. Howrah, 1979 (1) CLI 38 to discuss the various provisio- 
ns of the said Act. The question that really calls for consideration, in the 
instant case, is whether the land in question, with which I am concerned 
can be considered to be urban land and that must primarily depend, 
upon the definition of ‘urban land’ as provided by Sec. 2(0) of the said 
Act which is as follows : —— 

“Sec. 2(0)—‘Urban land’ means,— * 

(1) any land situated within the limits of an urban agglomeration 
and referred to as such in the master plan : or 

(ii) in a case where there is no master plan, or where the master 
plan does not refer to any land as urban land any land’ within the 
limits of an urban agglomeration and situated in any area included 
within the local limits of a municipality (by whatever name called), a 
notified area committee, a town area committee, a city and town 

> committee, a small town committee a contonment board ora panchayat, 
but does not include any such land which is mainly used for the purpose 
of.agriculture. , 

Explanation.— For the purpose of this clause and clause (q)— 

(A) ‘Agriculture’ includes horticulture, but does not include— 

(i) raising of grass 

(ii) dairy farming, 

(iii) poultry farming, « 

- (iv) breeding of live-stock, and 

(v) such cultivation, or the growing of such plant, as may be 
prescribed ; 

(B) land shall not be deemed to be used mainly for the purpose 
of agriculture, if such land is not entered in the revenue or land records 
before the appointed day as for the purpose of agriculture : 

Provided that where on any land which is entered in the revenue or 
land records before the appointed day, as for the purpose of agriculture, 
there is a building which is not in the nature of a farm house, then, so 
much of the extent óf such land as is occupied by the building shall not 
be deemed to be used mainly for the purpose of agriculture : 

Provided further that if any question arises whether any building 
is in the nature of a farm-house, such question shall be referred to the 
State Government and the decision of the State Government thereon 
shall be final ; 

(C) . notwithstanding anything contained in? clause (B) of tihs 


~ 
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Explanation, land shall not be deemed to be mainly used for the pur- 
pose of agriculture if the land has been specified in the master plan 
for a purpose other than,agiiculture ;” 

9. Ia this connection it is also relevant to refer to the definition of 
vacant land which is under Section 2(c) of the said Act and which is as 
follows : 

“Sec. 2(q) ‘Vacant land’ means land, not being land mainly used 
for the purpose of agriculture, inan urban agglomeration, but does 
not include. 

(i) land on which construction of a building is not permissible 
under the building regulations in force in the area in which such land 

is situated ; 

(ii) in an area where there are building regulations, the land occu- 
pied Syren g whigh has been constructed before, or is being 
constructed on, the appointed day with the approval of the appropriate 

_ authority and the land appurtenant to such building ; and 

(iii) in an area where there are no building regulations, the land 
occupied by any building which has been constructed before, or is being 
constructed on, the appointed day and the land appurtenant to such 
building; ; 

Provided that where any person ordinarily keeps his cattle, other 
than for the purpose of dairy farming, or for the purpose of breeding 
of live-stock on any land situated in a village within an urban agglo- 
meration (described as a village in the revenue records), then, so much 
extent of the land as has been ordinarily used for the keeping of such 
cattle immediately before the appointed day shall not be deemed to 
be vacant land for the purpose of this clause.” 


10. As I see, Sec. 2(0), the main consideration to be the urbah 
lands are the lands which are included in clauses (i) & (ii) of Sec. 2(0) of 
the Act. But such land does not include ‘such land which is mainly used 
for the purpose af agriculture’. Explanation (A) indicates what is ‘agricu- 
Iture’ for the purpyse of this clause and Explanation (B) stipulates, as I 
. have indicated befors, that land shall not be deemed to bs used mainly for 

the purpose of an if such land is not entered in the revenue or 
land records before the appointed day as for the purpose of agriculture. I 
am not concerned with the two provisos, which I have set out hereinbefore. 
It was argued.before me that ifa land is entered in the ‘revenue or land 
records before the appointed day’, in this case January, 1976, as for the 
purpose of agriculture then it should be deemed to be mainly used for 
the purpose of agriculture. More or less similar contention was raised 
in the other decision to which I have just now referred. But, as I have 
- indicated in the said decision, clause (B) puts into operation the deeming 
provision in a negative form. In other words, it states that land which, 
_ though mainly used for agriculture shall not be deemed mainly for the 
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purpose of agriculture if such land is not entered in the revenue or land 
records before the appointed day as for the purpose of agriculture. 
Learned counsel, both for the vendor, Mi. Deb and Mr. Gupta for 
the purchaser, petitioner herein, contended that if the legislature wanted 
that entry in the land records for the purpose of agriculture to be an 
additional condition then the legislature would have provided that in 
express term the land must be mainly used for the purpose of agriculture 
and must further fulfil the conditions that it is so entered in the revenue 
or land records before the appointed day. But when the legislature, 
according to them, have not put the conditions of such cumulative form 
it would not be desirable to import two conditions in order to merit 
exclusion from the urban land that it must be used mainly for the 
purpose of agriculture as well as it must be so entere duiiie venue or 
land records before the appointed day% I am, however, unable to 
accept ‘this proposition fully in the sense that entry in the revenue or 
land records before the appointed day, would by itself, be conclusive 
evidence of the fact that the land is used mainly for the purpose of agri- 
culture and as such would merit exclusion from the concept of ‘urban 
land’ under Sec. 2(0) of the Act. The legislature seems to have requi- 
red two cumulative conditions to be fulfilled, that is to say, it must be 
mainly used forthe purpose of agriculture but that simpliciter would 
not merit exclusion. It must show also that it was so entered in the 
revenue or land records before the appointed day. But learned counsel 
for the petitioner as well as for the vendor are right in so far as they 
contended that entry in the revenue or land records that lands are used 
for the purpose of agriculture before the appointed day would have great 
evidentiary value that it is mainly used for agriculture on the day of its 
coming into operation of the Act, that isto say, in January 1976, 
unless rebutted by cogent or reliable or acceptable evidence before the 
Court. It is not necessary for me to decide in the facts and circums- 
tances of the case whether entry in the land or revenue records raises any 
rebuttable presumption throwing the burden on the other side. But user 
mainly for agriculture is the primary requirement and that is not simply 
fulfilled by an entry in the revenue or land records on the appointed day 
but that entry would certainly have great evidentiary value. In this 
connection it is material to refer to one aspect of the matter, that is to 
say, what is meant by ‘revenue or land records’ has not been defined 
in the Act with which Iam concerned. There are revenue or land records 
maintained for different purposes, which mainly started, so far as the 
State of West Bengal is concerned, from the Bengal Tenancy Act, 1885. 
Then, there are definitions of entry in the records for the purpose of West 
Bengal Land Reforms Act, 1955 as well as entry of records under the 
West Bengal Estates Acquisition Act, 1953. But this Act does not 
spevifically refer to the entry under which Act this ‘revenue or land records 
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indicate. But more or less, it can be presumed that entry in any reve- 
nue or land records, which are maintained for the purpose of collection 
of revenue as well as for the record of rights of different owners oF 
holders of interest in the land would be considered to be the revenue or 
land records and normally, until the operation of the West Bengal Land 
Retorms Act, 1955 and the Estate Acquisition Act’ 1953, the settlement 
revisional records contained the entry in the revenue records. Sec. 50 
of the West Bengal Land Reforms Act, 1955 provides for the maintenance 
of the record of rights, sec. 51 provides for revision. Sub-section (9) 
of Sec. 51A raises certain presumptions in favour of finally published 
record of rights. But that must be for matters connected with that Act. 

11. In this connection I may also note that the learned Additional 
Advocate General contended that the entry upon which reliance has been 
placed by the petitioner ss, as have indicated before, ““Khasra Khatian’’ 
meaning thereby draft entry or draft khatian. He subM@tted tha the 
petitioner has not adduced evidence to establish that it was entered as 
agricultural land in the revenue or land records as finally published and, 
therefore, the petitioner has not discharged the onus or the burden 
imposed by Explanation (B) of Section 2(0) of the said Act. In my 
opinion, this question is not of much relevance. The question is what is 
the entry in the revenue or land records. That question is a question 
which must be decided on the evidence as available before the court. On 
this aspect the petitioner has produced extracts of entry in the revenue 
and land records which indicate the land in question to be agricultural, 
in View of ‘agriculture’ as defined under Explanation (A) of Section 2(0) 
of the Act. The petitioner states that entry is Khasra. There is no evidence 
on the part of the respondent authorities, the government, to establish 
that this Khasra Khatian was not finally adopted or accepted. The reve- 
nue or land records is a document which is maintained by the government. 
Therefore, if this entry is incorrect or inaccurate, then the government 
documents would disclose such inaccuracy or incorrectness. No such 
document or evidence has been adduced before meand no explanation 
for non-production has been offered. Therefore, if it was a matter of 
purely a question of judging the evidentiary value, then, this, in my opinion 
in the light of the affidavits to which I have referred, would have been 
sufficient to hold that this is entered in the revenue or land records. In 
this connection I may incidentally refer to certain observations in 
the Tagore Law Lectures by Justice Saradacharan Mitra, delivered in 
1895, Land Law of Bengal; Second Edition, page 456, where the learned 
author states as follows : 

“A record-of-rights is to be presumed to have been finally publi- 
shed, unless this is expressly denied; and a certificate signed by the 
revenue-officer or by the Collector of the district, stating that the 
record-of-rights has been finally published is conclusive evidence of 
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such publication. This provision is applicable to alf suits and procee- 
dings in which the record-of rights may be produced, and this is so 
whether the publication of the record-of-rights had or had not been 
made until after the suit had been instituted.” i 
12. The learned author here of course was referring to the presum- 
ption in case of entries made under the Bengal Tenancy Act. If one ana- 
lyses the said observation then it follows that there are two contingencies 
where an entry could be presumed to be finally published-one, when it is 
expressly denied and the other where there isa certificate signed by the 
Tevenue-officer or the Collector Stating that the record-of-rights has been 
finally published. In this case it may be argued that there is no certifi- 
cate of the revenue officer or the Collector certifying that the record-of- 
rights has been finally published. But it is also apparent, as have indi- 
cated before, that there is no denial or there A rA behalf of 
the respondergggovernment authorities, who. under section 106 of the Evi- 
dence Aet, must be deemed to be in possession of the documents, to the 
effect that it has not been finally published. Therefore, E must presume 
in the absence of any contrary evidence that this ‘Khasra Khatian’ is the 
entry in the revenue or land records as contemplated under clause (B) of 
Explanation to Section 2(o) of the said Act. Otherwise I will have to 
hold that explanation (B) would have no application to the land in this 
district or area because there is no ‘revenue or land records’. Therefore 
in areas where final ‘revenue or land records’ have not been prepared in 
these cases I must proceed on the basis of the draft or khasra records. Of 
course, as has been indicated by Mr. Justice M.M. Dutt in the case of (2) 
Ram Behari Shaw v. Sm. Bibhabati Basak & ors., 1975 (1) Calcutta Law 
Journal page 382 when his Lordship was dealing with the presumption of 
correctness in respect of the entries made under the West Bengal Estates 
Acquisition Act, that an entry in the record-of-rights is not proof of title 
nor the record-of-rights isa document of title but it raises only a presu- 
mption as to the correctness of the entries in such records. That presum- 
ption is a rebuttable presumption and in the absence of any cogent evide- 
nce adduced on behalf of the party, it must, therefore, for the purpose 
of this application be accepted by me that the entry in the revenue or 
land records is correct and the land in question is agricultural in view of 
explanation (A) to section 2(0) of the Act. Considered in the light of the 
affidavit evidence adduced in this case. Learned Additional Advocate 
General then stressed and, in my opinion rightly to a certain extent, 
that it must also mainly be used for the purpose of agriculture. It must be 
so used for the purpose of agriculture as I have indicated in the decision 
in the case of (1) Vishnu Kumar Misra v. S.D.O. Howrah, (Supra) at the 
time of the coming into operation of the Act, that is to say, in January, 
1976. Now, in this case I have referred to the relevant affidavits where it 
has been asserted that until the middle of 1976 the land had remained in 
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its original condition that is to say, for the user for agriculture. As I 
have indicated in the aforesaid judgment relying on the Supreme Court 
decision in the case of (3) Iacome-tax Commissioner v. Benoy Kumar, AIR 
1967 SC 768 and the observations of the Division Bench of the Andhra 
Pradesh High Court in the case of (4) Meenakshamma v. Commissioner 
of Wealth Tax, AIR 1967 AP 198, that even if a land is left fallow in a 
particular year or a particular period owing to certain condition that would 
not make the land not used mainly for agriculture if a land is originally 
for an agricultural purpose and it was used at some poirt of time for agr- 
icultural purpose and is kept in such a condition that at the relevant time 
it could be mainly used for the purpose of agriculture. If one judges 
by these ggpsiderations, then, in my opinion, in view of the affidavits 
evidence that have heen add@@d before me and in view e fact that 
there is no contrary evidence on behalf of either of the res peri 
ment authorities or on behalf of the Corporation, that it was not on the 
date of the coming into operation of the Act, that is to say, January 1976 
not used mainly ferthe purpose of agriculture. I must hold that the 
two conditions that are required have been fulfilled in the instant case. 
It is common case that this land is not included in any of the Master Plan 
which inclusion would have merited inclusion of this agricultural land 
into the urban land. On behalf of the petitioner there is another aspect 
which was urged that there is no authority provided or no machinery 
indicated to determine this question whether a particular land is agricul- 
tural or not and the competent authority under the Urban Land (Ceiling 
& Regulations) Act, 1976 could not usurp the jurisdication of determin- 
ing sucha question by themselves. As I have indicated before, among the 
many unfortunate features of this act this is a lacuna in the Act. There is 
no specific machinery to determine the question, when a question arises as 
such, as to whether a land is agricultural or not. But, as I have indica- 
ted in my previous decision mentioned earlier, even though the Act 
puts certain restrictions on the holding of property, this is a social welfare 
legislation and, as such, the lack of machinery provision should be const- 
rued in that light which will make the Act workable. Therefore, in my 
opinion as the enquiry into the question as to whether a particular land 
is agricultural or not is an incidental requirement for the implementation 
of the Act, power to enquire into such question must be implied to the 
authorities under the Act,, But that decision would bea decision on a 
jurisdictional fact and a decision on that jurisdictional fact, by applying a 
wrong principle does not acquire any finality or conclusiveness and 
is always liable to be challenged in an appropriate proceedings in 
Court. This principle is well settled by a long series of decisions under 
various Acts. In this connection, reference may be made to AIR 1968 
SC 1187 in the case of (5) State of Madhya Prades v. D. K. Jadav. There- 
fore, if a question arises as to the validity of jurisdiction to act and the 
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validity of the jurisdiction of the competent authority under the Urban La- 
nd (Ceiling & Regulation) Act 1976 is only over urban land in question and 
that authority usurps or purports to exercise jurisdiction over other 
land by applying wrong principle or wrong test by the concept of urban 
land, then in case of appropriate challenge, the Court and the Court 
alone is competent to decide that question whether that jurisdictional 
determination of fact is correct or not. As I have said before, it is 


_well settled that an authority of limited jurisdiction cannot, by making 


a wrong decision of fact upon which his jurisdiction depends, derive 
jurisdiction to determine the question at all, depriving the Court to 
adjudicate the question finally. In this case, as I have already, men- 


tioned. there is of course no propeggyie teaei stich by the 
me a 







com ority. “I have already indicated the letter dated 22nd 


Septem 1977 issued by the competent authority. They have not 
given any reason as to why they considered that the land in question is 
not mainly used for agriculture and should not be excluded in view of 
the definition under Sec. 2 (0) of the Act. On the other hand assertions 
and evidence have been produced before me, by both sides, for my coming 
to the conclusion that the land in question is not vacant land in terms 
of the Act. If that is so’ then the impugned communication dated 22nd 
September, 1977 cannot, in my opinion be sustained. 

13. Another aspect of the matter, however arose during the hearing 
of this application, viz. that there isa bar on conversion of agricultural 
land to non-agricultural use under Sec. 7 of the West Bengal Urban Land 
Taxation Act, 1976. The said section reads as follows ; 

“Notwithstanding anything to the contrary contained in any other 
law for the time being in force, no person shall change any land situ- 
ated within any of the urban agglomerations from agriculture to any 
other use except with the previous permission in writing of the Commi- 
ssioner obtained in such manner as may be prescribed.” 

It is true that in this case, no permission of the Commissioner has yet been 
obtained and if on the agricultural land, which has been purchased by 
the petitioner in this case, any building is built up, it will cease to be 
agricultural land and would be the land used for residential purpose. But 
Sec. 6 imposes certain charges for conversion of agricultural land into 
other uses, that is to say, for commercial use and industrial use. There is no 
charge, however, for conversion of agricultural land, under Sec. 6 of the 
Act, to residential use. Furthermore, for the purpose of permission, 
Sec. 14 of the West Bengal Land Taxation Rules, in essence provides that 
one has to apply and if the application is not refused within 60 days then 
the permission is to be presumed. To refuse the permission, reason has 
to be given. But that stage will only arise when a land is put to user for 
different purposes. That stage has not yet arisen. Therefore, at this 
stage, Iam not really concerned with that question. If permission is 
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refused then the question would arise whether the permission can be refused 
without indicating any ground and whether the fection requiring the 
permission is valid or invalid because it does not provide for any guideline 
or the basis on which permission would be granted or refused. As I have 


mentioned hereinbefore that question is not relevant or germane at this 
stage before me. 


14. Before I conclude, I must refer to another aspect of the matter. 
It has been stressed by the learned Addl. Advocate-General that the 
owners of the land, in question, had filed a return under Form No. 6A. 
Therefore, they had treated, according to the learned Additional Advocate- 
General the land not to be the agricultural land otherwise they could not 
have filedthe peturn. k petitioners, on the other hand, alleged that 
the return was file hoMPMrejudice to theig, contentj ut, quite 
apart from the question whether the return was filed judice 
to their contentions or not, the land ifit is, in fact, mainly used for 
agriculture it doeå not come within the purview of Sec. 2(0) simply because 
a return had been filed. No party even voluntarily can extend the defini- 
tion or the ambit or the scope of operation of the Act by its unilateral act 
even if it is not ‘without prejudice’. Jn this case, of course, they alleged 
and asserted that it was without prejudice and that was not denied. There- 


fore, the filing of the return under section 6(1) would, in my opinion, 
not in any way affect the position. 


15. The second aspect which may be relevant to refer is that gover- 
nment was approached in view of the fact that small quantities of land 
are involved and the government had sought the opinion of the learned 
Advocaté General and according to the assertions made on behalf of the 
petitioner, the learned Advocate General has opined that these lands should 
be exempted. ButI am really not concerned with this aspect of the 
matter. I make only a mention of this fact for the purpose that as it app- 
ears to me that this petitioner and the other petitioners, who are before 
me to day had purchased lands of fairly small quantities and seem to be- 
long to what is now called middle income or low income group and for 
the purpose of constructing building, in my opinion, having regard to the 
purpose of the Urban Land (Ceiling & Regulation) Act, 1976, the gover- 
nment should take such an attitude which would subserve that purpose 
and not defeat the purpose of providing accommodation for these income 
groups of people. But that is a matter for the government executive deci- 
sion and I hope the government will consider this matter in that light. So 
far as the right of competent authority to issue the impugned notification 
is concerned, for the reasons mentioned above I must quash the same and 
direct the respondent Corporation to ignore the said notification. 


16. The Corporation of Calcutta is, therefore, directedte consider 
the plans submitted and grant sanction in accordance with law, provided 
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the other conditions are fulfilled as required by the law, ignoring the comm- 
unication or the notice dated 22nd September, 1977. 

The Rule is made absolute to the extent indicated above. In the 
facts and circumstances of the case there will be no order as to costs. 


P.R. 


[ ORDINARY ORIGINAL CIVIL JURISDICTION ] 
Before Mr. Justice Salil Kumar Roy Choudhury 
Decision: September 2, 1977 l 
Smt. Sunahari Devi Arya & Ors. oA . Plaintiffs 


Versus a oe” 
Life x Corposstion of India... i ... Defendant*: 
S the Insurance Act, 1938—The onus of proof— Conditions 


jaid down in section 45 whether cumulative - Evidenciary value of the medi- 
cal opinion — Section 32(2), Section 33(3) of the Evidence Act. 

On the death of the assured, Atmaram Arya, his heirs claimed from 
the Life Insurance Corporation of India the sums payable under three 
insurance policies dated 2nd November, 1959, 28th ‘December, 1961 and 
6th June, 1964: The said assured died on 8th October, 1968 during the 
currency of the said three policies of insurance. Notice of death of the 
ussured was given to the Life Insurance Corporation of India on 23rd 
October, 1968. On 9th November, 1968 the claim in respect of the said 
three policies was submitted to the Life Insurance Corporation of India. 
After several correspondences, the defendant repudiated its all liabilities 
under the said policies on account of the deceased having withheld materia! 
information regarding his health at the time of effecting the assurance 
with the defendant, Life Insurance Corporation of India. In the suit 
instituted by the heirs of the deceased for recovery of the sums payable 
under the said three policies- 

HELD: fa) All the three condittons laid down in Section 45 of the 
Insurance Act had to be proved cumulatively, If one or more of them is not 
Proved, the challenge will fail. 

(b) The onus of proof lies on the insurer. It must be proved beyond 
reasonable doubt that the assured has suppressed material Jacts and suppressed 
them fraudulently and knowing them to be false made statements in the pro- 
posal form pursuant to which the insurance polictes were issued. 

fe) It is for the insurer to prove with positive evidence that the decea- 
sed assured had knowledge of the material fact and that he had suppressed 
the material facts and fraudulently made the statements and obtained the 
policies, 

(d) The evidence of doctors do not disclose the state of mind or the 

*Suit No. 3862 of 1969. 


1979 (1) CLJ] Smt. Sunahari Devi Arya v. L. J. C. of Indla 443 
/ - 


knowledge of the deceased assured about his illness or the nature of illness 
at the time when the policies were issued. Mere statement by the deceased 
that he was suffering from an ailment does not prove the fact conclusively. 
Cases referred te :— : 
(1) Mithulal Nayar v. Life Insurance Corporation of India, AIR 1962 
SC 814 
(2) Union of India v. M/s. Chaturbhai Patel & Co. 1976 (1) SCC 
747 
(3) A.L. N. Narayan Chettyar v. Official Assignee, High Court, 
Rangoon, AIR 1941 PC 93 
(4) Bhai Mahesh Chandra Shastri Rampuri v v. Life Insurance Corpn. of 


f pany Cases P. 767 
(5) Yorke y. Yorkshe insurance Co., 191#=(1) ny» AER 
Reprint 877 


(6) Tapan Kumar Bose & Ors. v. Life Insurance Corpn. of India, Suit 
no. 177 of 1963 delivered on 29th June, 1976 

(7) Smt. Sabitri Devi & Ors. v. Ram-Bijoy Prasad Singh & Ors., AIR 
1950 PC Page I 

(8) Ram Rati Kuer v. Dharkal Prasad Singh & Ors., AIR 1967 SC 
1134 

(9) Gurucharan Rudra Pal & Anr., v. Mafijuddin Molla & Ors., AIR 
1938 Cal. 150 

(10) Life Insurance Corpn. of India v. Manjula Mohanlal Joshi, AIR 
1975 Orissa 116 

(11) Tackey v. Mecbain, 1912 Appeal Cases 186 (PC) 

(12) Manufacturing Life Insurance Co. Ltd. v. Sn. Haridasi Devi & 
Anr., AIR 1939 Cal 8 

. (13) Life Insurance Corpn. of India v. Bibi Padmawati, 1976 (2) Com- 

pany Law Journal 292 

(14) S. V. Kalyani Achi v. Life Insurance Corpn. of India, 1976 (1) 
Company Law Journal 17 

(15) Lindenau vy. Desborough, 108 English Report 1160 

(16) Rohibi Nandan Goswami y. Ocean Accident & Guarantee Corpn, 
Ltd., AIR 1960 Cal. 696 


B. N. Sen and Hirak Mitter i as .. for plaintiffs 
`M. M. Sen and Jayanta Mitra see oes i poe defendant 
The judgment of the Court was as follows :— 

The Court: This isa suit for the recovery of Rs. 75 000). together 
with all bonus declared and payable in respect of three insurance policies 
dated 2nd November, 1959 ; 28th December 1961 and 6th June, 1964 for 
Rs. 25,000/- each. The particulars of the said policies are set out in 
paragraph 1 of the plaint. The said assured died on the 8th October, 
1968 during the currency of the said three policies of insurance and on 
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the 23rd October, 1968 the notice of death of Atmaram Arya, the assured, 
was duly given to the defendant, Life Insurance Corporation of India. 
On the 9th November, 1968 the claim in respect of the said three policies 
was submitted to the defendant in the usual claim forms as required. But 
after several correspondence by and between the son of the deceased and 
the defendant the defendant ultimately by its letter dated 13th/16th Septe- 
mber, 1969 finally repudiated its all liabilities under the said policies on 
account of the deceased having withheld material informations regarding 
his health at the time of effecting the assurance with the defendant Life 
Insurance Corporation of India. It was also alleged that in the personal 
statements signed by the,deceased assured on the 19th July 1959, 2nd 


December, 1961 and 30th June, 1964 respectively at the time of his medical 
examination ad answered falsely. It will = $ set out the 
said lette jè an aémitted document a is at pp. 116-117 of Ext. 
A. 


Registered with A.D. 
Life Insurance Corporation of India 
Calcutta Divisional Office: Hindusthan Buildings. Annexe. 
4, Chittaranjan Avenue, Calcutta-13. 


13th September, 1969, 16 Sept. 1969 
Re: PHS: CLAIMS: AO: D/3441 : 


Sm. Sunahari Devi Arya, 
P 95, Lake View Road, 
Calcutta-19 

Madam. 


Re : Death Claim on policy Nos. 9254742, 
9547314, 3188911-A Arya (Deed) 


With reference to your claim under the above policies on the life 
of your deceased husband we have to inform you that we have decided 
to repudiate all liabilities under the policies on account of the deceased 
having withheld material information regarding his health at the time 
of effecting the assurance with us. In this connection, we have to 
inform you that in the personal Statement signed by the deceased 
assured on 19th July, 1959, 2nd December ’61 and 30th June ’64 res- 
pectively at the time of his medical examinations he had answered 
the following questions as under noted : 

4. (a): What has been your usual state of health : Good. 

(b) Have you consulted a medical practitioner within the last 
five years? If so, give details. No. 

7. Have you ever suffered from any of the following ailments 2 

(b) Persistent cough, asthma, Poeumonia, pleurisy, spitting of 
blood, tuberculosis or any other affection of lungs ? No. 

(k) Any other illness within the last five years requiring treatment 
for more than a week ? > No. 
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8 aias you ever passed puse vane of sugar in the urine ? 
No. 

We may, “however, state that all these answers were false as 
we hold indisputable proof to show that before ke proposed for the 
above policies he had suffered from diabetis mellitus at least from 
1958 and also from tuberculosis of lungs for which he had con- 
sulted medical men and had taken treatment from them. He did 
mot however, disclose these facts in his personal statements as 
aforesaid. Instead, he gave false answers therein as stated above. 


- It is, therefore evident that he had made deliberate misstate- 
ments and withheld material information from us a his 
health « i ecting the assurance and henc terms 
of the policy contra he declaration ¢gntained forms 
of proposal and persond@ptatement, we hereby repudiat d 
accordingly, we are not liable for any payment on the above policies 
and all moneys that have beea paid in consequence thereof belong 
to the Corporation. 













Yours faithfully, 
Sd/-Illegible. 
P. Sr. Divisional Manager.” 
After the repudiation of the claim, on behalf of the plaintiff Sunahari 
Devi Arya, solicitor’s notice dt. 25th September, 1969 was served 
demanding payment of the moneys due under the said three policies of 
her deceased husband together with interest thereon at the rate of 12% 
per annum from the date of the claim until payment. By a letter dt. 
4th October 1969 the defendant denied its liability and referred to its 
fetter dt. {3th September 1969. Consequently the present suit was 
filed on the 10th October, 1969 and as usual after appearing from 
time to time in the list before various Learned Judges of this Court, 
ultimately it was heard by me for several days. On the pleadings of the 
parties the following issues were raised. 
ISSUES 


l(a) Did ihe assured make inaccurate, false and fraudulent 
statements in the ‘proposals’ personal statements and declaration as 
alleged in paragraph 8 of the Written Statement. 

(b) Did the defendant issue the policies which are the subject 
matter of this suit, upon and/or being induced by such statements ? 

2. Are the policies void and did the claims thereunder cease and 
stand determined as alleged in paragraph 10 of the Written statement ? 

3. To what relief if any, are the plaintiffs entitled ? 

2. Before proceeding further I may mention here that in the death 
certificate of the assured, which is an admitted document being at p. 67 
of Ext. ‘A’ where under the column’ cause of death it is stated as 
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follows: Acute coronary occulussion diabetis mollitus choronic con- 
gestive heart failure, and the death certificate was issued by Dr. S. S. 
Zaveri. The usual correspondence started after the formal letters were 
exchanged informing the death of the assured and the claim forms being 
filed and it appears that the L.I.C., the defendant, started making 
enquiries as the proposal form of the last policy being dated 30th June, 
1964 which was accepted and the policy is dated 17th September, 1964 
and the death occured within four years from the date of the last policy 
i.e. on 8th October 1968. It is also admitted that the deceased 
belonged: to an affiuent family and had several policies issued and three 
of them are the subject matters of this suit but another policy of the 
deceased being policy No. 1763557 Unit iental in respect of which 


the clai s also filed and the same een paid by the 
defen a su™of Rs. 13, 219/- ull satisfaction of her claim 
by nsurance Corporation in respect of the said policy. The 


said policy was issued in 1954 for Rs. 20,000/- by the Oriental 
Life Assurance Co., in respect of the said claim the L.I. C. has not 
raised any dispute and paid the sum in full satisfaction of theclaim of 
the said policy of the deceased to the plaintiff which will appear from 
the letter dt. 10th December 1976 at p. 72 of Ext. A. 


3. Now the only question in this suit urged before me is whether 
the deceased obtained the said three policies, which are the subject 
matter of this suit, by fraudulent misrepresentation of material facts kno- 
wing them to be false in respect of his personal statements as having no 
diabetis or no illness which is material for the purpose of issue 
of the said policies. Mr. M. M. Sen elaborately placed the per- 
sonal statements in respect of the said three policies and the ans- 
wers to various questions and it is admittz:d that nowhere it is stated 
that the deceased suffered from diabetis mallitus or coronary occulussion 
in any of the said statements. The defendant has examined on 
commission Dr. Zaveri who issued the death certificate and also Dr. 
M.K. Chettri and relying on the said two Medical witnesses and on the 
letters and forms filled up by the family physician of the deceased, one Dr. 
D. Mukherjee, since deceased, it was sought to be submitted that the 
plaintiff is not entitled to any money under the said three policies as 
those are void in view of the fraudulent statements of facts and false 
statement of facts and suppression of material facts under section 45 of 
the Insurance Act, 1938. 


4. Mr. MM. Sen with Mr. Jayanta Mitter appearing for the 
defendant, submitted that in view of the declarations in the proposals for 
insurance of the life of the deceased and also the declarations in the per- 
sonal statements of the deceased in respect of each of the said three poli- 

` cies on the basis of which the policies were issued are now found to be 
false and incorrect and, therefore, the insurance policies are void ab inito 
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and as such not enforceable against the defendant and no money can be 
paid to the plaintiffs in respect of the said three policies which are the 
subject matter of this suit. 
5. Mr. Sen strongly relied on exbit.3 being a handwritten letter of 
Dr. D. Mukherji, who appears tobe the family doctor of the deceased, 
after the deceased moved to his residence at No. P95 Lake view Road, 
Calcutta. The original of the said document has been tendered in evidence 
and proved by the plaintiff’s witness Mr. Mani Monan Chakraborty, who 
is the claim investigation officer of the defendant. I must observe here 
that the said letter appears to me to be an inspired letter as would be evi- 
dent from the post-script in the said letter. In the facts and circumsta- 
nce of the case the post-scr appears to have been subsequently incor- 
of it, it is written in‘a diff igk and 
it has been written subsequ the original signattfe put i- 
ly physician, Dr. DeMukhe who is unfortunately dead at the of the 
hearing of the suit but admittedly he was alive after the claim was made by 
the plaintiffs on the said three policies. The said claim investigation 
officer of the defendant personally saw the said doctor at his residence 
and the said letter being exbt. 3 is alleged to have been written in his 
presence i.e. in the presence of the claim investigation officer, Mani 
Monan Chakraborty, who gave evidence before me seeking to prove 
the said document. The writing is in different ink and appears 
to be a post-script or at least written subsequent to the letter was 
written and addressed to the defendant. The said writing is as 
follows :— 
“He suffered from diabetis in 1953 to second quarter of 1964. 
Occasionally urine and blood examined but nothing could be 
found.” 


The said Dr? D. Mukherji has again signed this post-script which 
clearly shows that this particular endorsement of the letter was obtained 
later by the claim investigation officer of the purpose of proving, if it is 
possible, that the deceased was suffering from diabetis since 1958. The 
admissibility of this letter under section 32(2) or (3) of the Evidence Act 
was strongly disputed by Mr. B.N.Sen appearing for the plaintiff, where- 
as Mr. M.M.Sen submitted that the said statement was made by the dec- 
eased’s family doctor Dr. D.Mukherji in the usual course of his business 
or professional duty. It is in evidence that the said Dr. D. Mukherji was 
an old man and a retired person and when his statement was taken he was 
not practising as a physician and, as such, whether the said statement 
can be said to be made in course of professioaal duty or in the usual course 
of his business is a matter of great controversy and in any event, the said 
statement appears to have been procured by the claim investigation officer 
of the defendant to support the contention of the defendant Life Insurance 
Corporation of India by putting the year 1958 so as to challenge ali the 
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three policies which are the subject-matter of this suit, the first one being 
issued in 1959, 

é. Asit eannot be disputed that diabetis isa very material fact 
which had it been in the knowledge of the deceased, should have been 
disclosed and if the deceased with the knowledge of the said diabetis had 
suppressed the said fact in his said personal statements, then it must be 
held that the deceased is guilty of suppression of material facts and comm- 

‘itted fraud. The onus of proving that knowing that he had diabetis and 
had made false statement and this isacase in the nature of a fraud 
is entirely on the Life Insurance Corporation of India as it would appear 
from the wordings of section 45 of he Insurance act and the judicial inter- 
pretation of the same as made by the Supre ourt in the decision of (1} 


Mithulal Magyar. v. Life Insurance Corp1. o a AIR 1962 
S.C. 8 is decisigg. has been strongl 
hole question for my deter 


Pn by both the parties. 

Ge tion is whether the decea- 
sed at the time of taking of the said three policies knew that he had dia- 
betis or coronary disease as is now sought to be alleged or attempted to be 
proved by the Life Insurance Corporation of India. 

I must, before proceeding further with the contentions of both the 
parties, state here that ina recent decision of the Supreme Court it has 
been laid down that farud both in civil and criminal cases must be proved 
beyond reasonable doubt and as such the standard of proof required is 
the same in criminal as well as in a civil case. It will be convenient for me 
to set out the relevant passage from the said decision by which the standard 
of proof in the present case has to be decided. The said decision is (2) 
Union of India vy. M/s. Chaturbhai Patel & Co., reported in 1976(1) 
SCC 747 wherein there wasa claim against the railway and the Union of 
India for loss of goods and refund of excise duty paid by the plaintiff in 
respect of consignment of bidi tobacco. The defendant resisted the plai- 
ntiff’s claim mainly on the grounds that due to fraud and collusion between 
the plaintiff and his father’s firm in Gujarat, the consignment at Benares 
was interchanged by manipulation and delibaration so that the inferior 
goods were sent to Gaya and the superior goods were sent to Gujarat 
which were sold by the firm at Gujarat anda huge profit was earned by 
ga. the aforesaid firm. Dismissing the appeal, Fazal Ali J. observed in para- 
S epp at page 749 of 1976(1) S.C.C. in the following terms. 

s '— “The High Court has carefully considered the various circumsta- 
SE nces relied upon by the appellant and has held that they are not at all 
“kL: conclusive to prove the case of fraud. It is well settled that fraud 

like any other charge of a criminal offence whether made in civil or 
criminal proceedings, must be established beyond reasonable doubt ; 
(Per Lord Atkin in (3) A.£.N. Narayanan Chettilar v. Official Assignee, 
High Court, Rangoon AIR 1941 PC 93). However suspicious may 
be the circumstances, however strange the coincidences, and however 
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great the doubt, suspicion alone can never take the place of proof. 
In our normal life we are some times faced with unexplained pheno- 
menon and strange coincidences for, as itis said truth is stranger 
than fiction. In these circumstances therefore after going through 
the judgment of the High Court we are Satisfied, that the appellant 
has not been able to make out a case of fraud as found by the 
High Court. As such the High Court was fully justified in 
negativating the plea of fraud and in decreeing the suit of the plaintiff.” 


8. That being the standard of proof, the entire case before me and the 
evidence produced by both the parties has to be appreciated, weighted and 
examined and to see whether the defendant, Life Insurance Corporation of 
India has proved beyond any reasonable doubt that the deceased had kno- 
wledge about his disease of diabetes and coronary occlussion at the time 
of making the personal statements in respect of the said three policies and 
answering the question of the medical examiners. The strange feature of this 
case is that the defendant Life Insurance Corporation of India has not called 
any of its doctors who has filed medical reports, special heart reports etc., 

in respect of the said three policies and prima facie there is nothing wrong in, 
the said statements. None of the said doctors has been called, although it 
appears that they are all available, but a suggestion was made from the Bar 
that they have been removed from the panel of the LIC doctors of which 
I take no notice whatsoever on the face of the documents which the plain- 
tiff has caused to be produced by making an application before this Court 
against the defendant and which are marked as exbt, There is no dispute 
that the said documents were duly filed with the LIC, the defendant, and 
the policies have been issued on the basis of the said documents being the 
proposal forms, the confidential reports of the medical examiners, special 


report of floroscopic examination report of electro cardiographic exami- 
nation and special heart report. 


9. Mr. M.M. Sen appearing for the defendant submitted that the 
said medical report and the special heart report etc., on the basis of which 
three insurance policies where issued would not estop the Life Insurance 
Corporation of India, the defendant in this suit to prove that the deceased 
suppressed material facts and fraudulently made statements knowing them 
to be false and for that purpose he relied mainly on three evidence (1) the 
deposition of doctor M.M. Chettri on commission which has been tendered 
in this Court and copy of which is marked Ext- 1, (2) deposition on com- 
mission of doctor S.S. Jhaveri which has also been tendered in this Court 
and copy of which is marked Ext. 2 and (3) the letter written by the family 
doctor D. Mukherji being Ext. 3 which I have already referred to and also 
the evidence of Mr. Mani Mohan Chakraborty, claim investigation officer, 
who has tried to prove the document being ext. 3 and also a medical atten- 
dance certificate form filled up by the said deceased’s family doctor D. 
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Mukherjee which is defendant’s document No. 24 and Ext. 5 in this suit 
and it is at pages 92 to 94 of Ext. A. The said Moni Mohan Chakraborty 
whose evidence was very strongly relied on as he obtained the said Ext. 3 
being the letter written by doctor D. Mukherjee family physician of the 
deceased assured, has stated in questions 5 to 9 that he has addressed the 
letter dated 21st June 1969 to late doctor D. Mukherjee, the family physi- 
cian of the deceased assured and got the reply being Ext. 5 which accordi- 
ng to the said Moni Mohan Chakraborty was written in his presence at the 
chamber of doctor D. Mukherjee (see question No. 13 of Moni Mohan 
Chakraborty). He also admitted that he collected the said letter personally 
from the said doctor D. Mukherjee as the same was very valuable being 
Ext, 3 (see question 14 of Moni Mohan Chakraborty) Mr. Moni Mohan 
Chakraborty also in question put by me stated that the said letter being 
Ext. 3 was the medical attendance report filled up by doctor D. Mukherjee 
after payment of usual fees for making the said report and writing the said 
letter. He admitted the payment of fees in questions Nos. 22 and 23. In 
question No. 24 put by me Mr. Chakraborty stated that late doctor D. 
Mukherjee consulted his diary which was on his table and made the report 
and wrote the letter. The question No. 25 of Moni Mohan Chakraborty 
and answer to the same are very relevant as they prove the existence of the 
diary of late doctor Mukherjee in or about June 1969 and it further 
appears that the said doctor Mukherjee was alive after the said suit was 
filed but no attempt was made by the defendant, Life Insurance Corpora- 
tion of India to examine the most material witness on commission or 
produce the said medical diary of the said doctor Mukherjee which in 
the circumstances of this case appears to be very vital and relevant 
document. J am not really concerned about the fact whether the deceased 
assured had diabetes since 1954 or 1958 as is sought to be contended by 
Mr. M.M. Sen on behalf of the defendant but whether the deceased had 
knowledge that he had diabetes at the time of making personal statements 
in respect of the said three policies which are the subject matters of this 
suit and knowingly has suppressed the said material fact and thereby 
committed fraud within the meaning of section 45 of the Insurance Act. 
I may point out here that the evidence of doctor Jhaveri and doctor Chettri 
at best can be expert medical evidence that may help the court to come to 
conclusion that the deceased assured had diabetis or coronary trouble for 
a long time before 1964 but that will not in any way prove the fact that 
the deceased had knowledge about his said disease and knowingly he has 
suppressed the said material facts and committed fraud within the meaning 
of section 45 of the Insurance Act as laid down by the Supreme Court 
decision in (1) AIR 1962 SC 814 referred to above. As I have already noted 
that Mr. Sen has relied on the said evidence on commission of doctor Jha- 
veri and doctor Chettri and the evidence of Moni Mohan Chakraborty who 
procured the statement and medical attendence report from late doctor D. 
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Mukherjee and also the statement alleged to have been made by the decea- 
sed assured to doctor Chettri that he was suffering from diabetes from 1954. 
I may point out that in the evidence and report of doctor Jhaveri in the year 
is 1964. It further appears that doctor Jhaveri first examined the deceased 
on the 29th August, 1964 that is after the proposal in respect of the last 


policy was accepted by the defendant but insurance policy was not issued 
till 17 September, 1964. 


10. The matter appears to be not at all complex so far as the facts 
are concerned, from the death certificate it appears that the deceased was 
examined by doctor Jhaveri who issued the death certificrate stating the case 
of death being diabetes mellitus and chronic congestive heart failure. 
Certainly that evoked strong suspicion in the mind of the Life Insurance 
Corporation of India in entertaining the claims on the said three policies 
as the deceased died within four years from his last policy. Therefore, the 
Life Insurance Corporation of India has to prove the fraud or the three 
conditions as laid down by the Supreme Court in Mithoolal’s case in 
(1) AIR 1962 SC 814 beyond any reasonable doubt before this Court and 
whether in the facts of the case or the materials before me can it be said 
that the deceased had knowledge of this said diseases being diabetes 
mellitus and heart trouble at the time of signing the declaration forms 
and filling up the personal statements and the medical reports in respect 
of the said three policies or any of them. There cannot be any question 
if he had knowledge of his disease of diabetes that is undoubtedly material 
fact,and he must be held to be guilty of suppressing the material fact 
and of fraud in making false statements knowingly and therefore the Life 
Insurance Policies would bicome void. 


11. In the decision of Mithoolal Nayak v. Life Insurance Corporation 
of India, reported in AIR 1962_SC 814 in paragraph 7 the relevent portion 
of Section 45 of the Insurance Act has been set out and the judicial inter- 
pretation thereof will appear from paragraph 8 where S.K. Das J. has laid 
down the three essential conditions for appiication of section 45 of the 
Insurance Act which are as follows :— 


(a) the statement must be ona material matter or must suppress 
facts which it was material to disclose ; 

(b) The suppression must be fraudulently made by the policy 
holder and 

(c) The policy holder must have known at the time of making 
the statement that it was false or that it suppressed facts which it was 
material to disclose. 


These conditions must be cumulative as has been laid down by a Division 
Bench decision of the Allahabad High Court with which I respectfully 
agree. In (4) Bhai Mahesh Chandra Shastri Rampuri v. Life Insurance 
Corpn. of India, reported in 1968 (38) Company Cases P. 767 where after 
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setting out the conditions laid down in the said Supreme Court decision 
in Mithoolal Nayak’s case it has been observed by Dwivedi J. at page 768 
in the following terms. 


“Al these three elements have to be proved cumulatively if one 
or more of them is not proved, the challenge will fail. Again the 
burden of proving them all lies on the insurer. The burden cannot be 
deemed to be decided by evidence which is equivocal. Therefore 
all the three elements as laid down by the Supreme Court must be 
proved and if one of them is missing or the insurer fails to prove their 
defence must fail. 


Mr. M. M. Sen cited a decision in (5) Yorke v. Yorkshire Insurance 
Co, 1918 (1) K.B, 662-1918-19 AER Reprint 877. In that case it is stated 
as follows :— 


“In a life insurance policy was based on the proposal form which 
contained a question what illness have you suffered ? the insured’s 
answer was “none of consequence” the truth of the answers on the 
proposal form was the basis of the policy. Three months after its 
date the insured died froman overdose of veronal. A claim being 
preferred by the assignee of the policy the Insurance company disclaimed 
liability on the ground that the above answer and certain others were 
untrue and that the insured has concealed material fact. 


In this case the proposal form was dated the 12th of December, 
1916 and the insurance policy was issued on the 4th of December 
1917. Within three months from the date of the policy the insured 
died from an overdose of veronal and the policy was for one year. 
The defendant, Insurance Company relied on substance mainly on two 
points viz., ta) that the answers to the above questions were untrue 
and (b) that the deceased and failed to disclose that he suffered from 
heart trouble and from Insomnia and that he was addicted to the Vero- 
nal habit. It was specifically pleaded that the deceased has suffered 
from a serious illness in 1911. The facts as to such illness were not 
then known to the Insurance Company. 


In this case the doctor who examined the deceased during his 
illness in 1911 gave evidence and deposed that he examined the decea- 
sed in 19ł}1 during his illness at that time which he considered as serious 
the admissibility of the said evidence was challenged but the court 
held that the same was admissible on the ground that the view of 
the courtas to experts evidence in Insurance Cases seems to have 
been developed through years upto that date and it was held 
that expert evidence with respect to the materiality of fact has been 
freely admitted in recent years by the expert Judges who have adminis- 
tered and are now administering justice in the commercial court. It was 
further observed that expert evidence may freequently afford great 
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assistance to the Court upon question of nevelty or doubt. If exclu- 
ded it would deprive the Court of the power by ascertaining those 
considerations and views which a Tribunal may well require to know 
and the insurance witness would be stricken with absolute silence 
upon matters of vital importance. Judges are always free to test and 
revise any form of expert’s testimony. It may be said, however, that 
in the modern insurance cases reference to the expert’s evidence has 
usually been given by those actually engaged in the occupation of 
insurer. I agree that this is so. But it must be pointed out that on “any 
question of life insurance” the matters at issue are usually physiological, 
medical and neuropathic. The Directors of Insurance Companies, 
however, are but rarely medical men. Seldom, any (if at all) of them 
Personally sees the proposal. The reliance otherwise of that which should 
be disclosed to a Life Insurance Company may well be appreciated only 
by Doctors or Surgeons. Medicalmen may, therefore, often give a 
more useful opinion than the Directors themselves have what is or is 
not material and important. Hence, the admission of a medical opinion 
in an early life insurance case in (6) Lindenau vy. Desborough, 1824-34 
AER Reprint 117. 

12. It will appear that the doctor who examined and treated the 
deceased insured before the policy was issued was examined and on his 
evidence the question of truth of the answer given by the assured regar- 
ding his illness has to be judged. In this case, the opinion of the doctors 
who examined the deceased assured before the insurance policies were issued 
has not been called as witness for obvious reasons because their reports 
which have been incorporated in ext. B are against the case of the Life 
Insurance Corporation. All the said doctors who appear to be very highly 
qualified, have certified the Life of the deceased and recorded their find- 
ings and filed their medical reports asa fit life for insurance. By simply 
throwing suspicion as to the correctness of the said reports will not be 
enough but more positive proofs are necessary. 


13. As Ihave already noted Mr. M.M. Sen, on behalf of the Life 
Insurance Corporation of India, has relied on the evidence of Dr. Chettri 
and Dr. Javeri and the statements made by Dr. D. Mukherjee in his letter 
and report in addition to the evidence of M.M. Chakraborty, the inspect- 
ing officer who deposed before me. But after carefully examining the 
evidence only a suspicion, which may bea grave one, can be raised, but, 
in any event, that cannot be substituted for proof ina case under Section 
45 of the Insurance Act of 1938 as it must be proved beyond reasonable 
doubt that the assured has suppressed material facts and has suppressed 
them fraudulently and knowing them to be false made statements in 
the proposal form pursuant to which the insurance policies were issued. 

14. Mr. Sen also relied on an unreported decision of Ghose J. in 
(6) Tapan Kumar Bose & Ors. y. Life Insurance Corporation of India being 
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suit No. 177 of 1963 delivered on the 29th of June, 1976. In that case it 
appears that late Dr. M.M. Dey deposed before the Learned Judge in a 
similar case against the Life Insurance Corporation of India anda simi- 
lar defence was raised, asin this case, who examined as the consultant 
physician of the deceased Rani Asrumati Debi who died on the Sth of 
January, 1954. The policies which were under consideration before Ghose 
J. were issued subsequent to the date the consultant physician examined 
the deceased assured through Dr. Subhindranath Banerjee since 1950 i.e. 
before the policies were issued. Therefore in that case there was posi- 
tive evidence of suppression of material facts about the state of health 
and illness of the deceased assured as there was positive evidence by a 
doctor who examined the deceased assured before the proposal for insur- 
ance was accepted anda policy of insurance was issued. The said decision 
is entirely different as the fact was proved by a medical doctor of highest 
repute like Dr. Mani Dey who examined the assured deceased before the 
life insurance policy was issued and deposed before the Court. That is 
not the case here. In spite of my adjourning the matter and asking the 
LIC, the defendant, to produce positive evidence as to the fact that the 
deceased suffered from the disease of diabetes and he knew about the same 
or was told about the same must be produced before me so that this being 
a case of fraud it must be proved beyond reasonable doubt. Therefore, 
in my view, the said decision of Ghosh J. has no application to the facts: 
of this case as the principles are well settled by the said Supreme Court 
‘decision and the three conditions as laid down thereunder must be proved 
to the satisfaction of the Court beyond any reasonable doubt to enable 
the life insurance corporation to take the defeacz to fraudulent suppression 
of - material facts. 


15. Mr. B.N. Sen appearing with Mr. Hirak Mitter for the plaintiff 
submitted that the evidence of Mr. Chettry and Dr. Jhaveri who examined 
admittedly after the last proposal for insurance was accepted by the: defen- 
dant Life Insurance Corporation and, therefore, their evidence are of no 
consequence and cannot prove the fact that the deceased knew about the 
fact that he was suffering from diabetes mellitus or coronary conclusion on 
the date of making the personal statements and declarations in respect of 
the said three insurance policies which are the subject-matter of this suit. 


16. Mr. Sen citeda decision of the Privy Council in (8) Smt. 
Sabitri Devi & Ors. v. Ram Bijoy Prasad Singh & Ors, reported in AIR 
1950 P.C. page 1 where it is stated : 

“In a suit for setting aside the compromise decree which was dis- 
missed by the Lower Courts, the litigations related to the title to an 
ancient impartible Raj Family properties of the Dumraon. Under the 
Court of Wards Act the Board of Revenue, Bengal, took possession of 
the said property on the ground of minority of the owner. Thereafter, 
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various litigations took place and the compromise decree 
was obtained which was sought to be set aside by the suit which 
was dismissed before. Before the Privy Council question arose as 
to the admissibility of the statement of a person under section 32(3) 
of the Evidence Act’ and it has been laid down at page 6 paragraph 
31 where Sir John Beuamont observed as follows : 

“Angus Ogilvy was appointed by the Court of Wards tutor and 
co-guardian of the minor and was appointed by the High Court 
Guardian-ad-litem of the minor in substitution of the previous guar- 
dian. There was a charge of negligence against the said Ogilvy and 
one of the questions and a piece of evidence was that there was no 
reason whatever that thinking that Ogilvy did not himself consider 
and approved the terms of compromise. That piece of evidence was 
an exbt. P, a statement made by Ogilvy in London in the year 1926 
to a Witness, Mahavir Prasad. In this statement Ogilvy does not 
suggest that the compromise was not beneficial but he says that he 
had no independent advice and considering himself the instrument 
of the Court of Wards”. 

Sir Beaumont then observed in respect of the said statement at 
page 6 paragraph 31 as follows : 

“This statement was received by the Trial Judge under S. 32(3) 
of the evidence Act, on the ground that it might have exposed 
Ogilvy to a suit for damages. That principle upon which hearsay 
evidence as admitted under Section 32(3) is that a man is not likely 
to make a statement against his own interest unless true, but this 
section does not arise unless the party knows the statement to be 
against his interest. There is no reason whatever for 
thinking that Ogilvy supposed that he was exposing himself to a suit 
for damages. In their Lordships’ opinion this statement ought not to 
have been admitted in evidence. However, if it be admitted, it is cf 
very slight essential one. No attempt was made to take the evidence 
of Ogilvy on commission, though he lived for 18 months after mak- 
ing his statement and the statement cannot outweigh the sworn 
petition which Ogilvy presented to Court. There Lordships 
see no ground whatever for imputing any negligence to Ogilvy. 
That being so, it becomes unnecessary to consider the point of 
law discussed by Edgeley J., but not argued in the Court of Appeal.” 

17. Mr. Sen also relied on Mithoolal Nayak’s case reported in 
AIR 1962 SC 814 with reference to certain passages which, according to 
him, supports his case. It cannot be disputed that the law and the 
judicial interpretation of Section 45 of the Insurance Act, 1938, as now 
laid down by the said Supreme Court decision is binding on all Courts 
being the law of the land under Article 141 of the Constitution of India. 
Mr. B.N. Sen thereafter cited another Supreme Court decision in (9) 
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Ram Ratt Kuer y., Dharkal Prasad Singh & Ors. AIR 1967 SC 1134 
where ina suit for declaration and in the alternative for possession 
in respect of certain property the question of a Deed of Gift being 
not binding on the plaintiff/respondents, $upreme Court dealing 
with the question of admissibility of evidence held, firstly: that under 
Section 114 when no attempt was made by the Opposite party calling _ 
for accounts inspite of oral evidence given on the accounts it was held 
that the oral evidence may not be acceptable but no adverse inference 
can be drawn from non-production of account books. 

18. It was further held, following the said Privy Council decision 
in AIR 1950 Privy Council p.l, that admissibility of evidence under 
Section 32(3) of the Evidence Act, knowledge of the person making the 
Statement that it is against his interest must be proved. Such know- 
ledge would have to be inferred from Surrounding circumstances. But 
on facts that particular statement made by a widow was made cons- 
ciously with Knowledge that it would be against her interest, Wanchoo, 
J.: laid down the following proposition at pp. 1138-39 of AIR 1967 SC 
1134 as follows : 

“Now there is no doubt that this statement of Mst. Phuljhari- 
Kuer is against her proprietary interest. Therefore, it would be 
admissible in evidence under S. 32(3) as she is dead. Of course, it 
would not be in admission so far as the appellant is concerned ; but 
it would certainly be a piece of evidence to be taken into considera- 
tion. But it is said that bofore the statement can be admissible it 
must be shown that the Person making it knew that it was against his 
pecuniary or proprietary interest. In this connection reliance has been 
placed on (10) Savitri Deyi v. Ram Ran Bijoy Prosad, 76 Ind. Ap- 
peal 255 (AIR 1950 DCI), where it has been held that 

‘the principle upon which hearsay evidence is admitted under 
S. 32(3) is thata man is not likely. to make a statement against his 
own interest unless true, but this sanction does not arise unless the 
party knows the statement to be against his interest’. 

This statement of law is based on two earlier English decisions 
in (11) Tucker v. Oldbury Urban District Council, (1912) 2 KB 317 
and (12) Ward v. H. S. Pitt, (1913)2 KB 130 Accepting this to be 
the correct statement of law with Tespect to admissibility of statements 

» under Sec. 32 (3) of the Indian Evidence Act, we may add that the 
question whether the statement was made consciously with the knowle- 
dge that it was against the interest of the person making it would 
be a question of fact in each case and would depend in most cases on 
the circumstances in which the Statement was made, except when 
the statement is categorical in terms as for example, ‘I owe so much 
to such and such person. There can hardly be any direct evidence to 
show that the person making the statement was against his interest and 
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so in most cases knowledge would have to be inferred from the surro- 
uading circumstances.” : 

The next case cited was (9) Gurucharan Rudra Pal & anr. v. Mafiju 
ddin Mella & ors., A-I.R. 1938 Calcutta 150 where in a suit for declaration 
of title and on the recovery of possession of certain piece of land claiming 
that the same has been obtained by lease from the owners of certain 
estate and they were in possession but were dispossessed by the defend- 
ants and the defence was that the land did not remain in possession for 
more than 12 years and the plaintiffs’ story of possession and dispossess- 
ion was false. The Trial Court decreed the suit which was affirmed 
on appeal and on the Second Appeal the Division bench dealing with 
the admissibility of the report of the Commissioner appointed by 
the Trial Court under Section 32(2) of the Evidence Act, which came up 
for consideration and it was observed by M.C. Ghose, J., at page 151 as 


follows : f 


“The argument that the report is not admissible under S.32(2) 
is correct. The expression ‘statement made in the ordinary course of 
business’ means a statement made during the course not of any parti- 
cular transaction of an exceptional kind, but of business or professi- 
onal employment in which the deceased was ordinarily or habitually 
“engaged : See 23 Bom. 63, 13 CWN 71 and 16 CWN 252. 


It is urged by Dr. Sen Gupta appearing for the respondents, that 
even though the report of the deceased mukhtar be not admissible under 
S. 32(2) it is relevant under S. 32(7) which refers to a statement conta- 
ined in any document which relates to any such transaction as is ment- 
ioned in S. 32(a), that is to say, relates to any transaction by which 
the right in question was created, claimed, modified, recognized, asser- 
ted or denied. It is urged that in the criminal case the plaintiffs asser- 
ted the right to this land and the defendants denied the same and the 
parties agreed to appointa mukhtar as an arbitrator and the mukhtar 
having made due enquiry made this report, Ex. 3 to the Court where- 
by it was stated that the land was in the possession of the plaintiffs. 
The document therefore is admissible under S. 32 (7) and it cannot 

` be said that the Courts below committed an error in admitting it altho- 
ugh they did not appreciate the proper section under which it was 
admissible. 


19. Relying on these decisions Mr. B. N. Sen submitted that 
the evidence of Dr. D. Mukherjee being the report and the letter being 
Ext. 3 cannot be admissible in evidence under Sec. ` 32(2) or Sec. 
32(3) of the Evidence Act. He also submitted that the same contention 
applies to the alleged statements made by the deceased assured before 
Dr. Chettri which have been recorded in the statement of Dr. Chet- 
tri and made an exhibit on commission. In Ext. 5, Mr. Sen rightly 
submitted Dr. Mukherjee had not mentioned about diabetes of the 
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deceased, assured. The same is at P. 92 of Ext. A being dt. 17th June, 
1969. Mr. Sen also rightly commented that the sigoature of Dr. Mukherjee 
in Ext. 3, as would appear from the original letter, was put in subsequently 
in different iak and the year 1958 was deliberately put in there at the 
instance of Mr. Monimohan Chakraborty, Claim Investigation Officer 
as that was required for the purpose of challenging all the three policies 
which are in question in this suit, the first one being that of 1959. Further, 
in my view the said statement is not admissible in evidence under Section 
32(2) or 32(3) of the Evidence Act. The medical diary, the existence of 
which Mr. Chakraborty has stated, as I have noted earlier, has not been 
produced although it was available and it was within the defendant’s power 
to cause production of the same. Mr. Sen submitted that none of the 
doctors being Dr. J. C. Gupta, Dr. S.K. Guha, Dr. H.K. Bose, Dr. Anke- 
llswaria, Dr. N.K. Sarkar and Dr. Mukherjee were examined by the LIC 
as admittedly the family physician Dr. Mukherjee was alive after the suit 
was filed but he died before the hearing took place. In my view Mr. 
B.N. Sen rightly submitted that the evidence of Dr. Chettri and Dr. Jhaveri, 
at best they can be expert medical opinion but cannot prove the fact that 
the deceased assured had knowledge that he had suppressed the said fact 
and fraudulently made the statements and obtained the said three policies 
which are the subject-matters of this suit. Admittedly Dr. Jhaveri and 
Dr. Chettri had examined the deceased assured after the first two policies 
were issued and the proposal for the last policy was accepted by the defe- 
ndant and, therefore, by no stretch of imagination the evidences of these two 
doctors disclose the state of mind or the knowledge of the doceased assured 
about his illness or the nature of illness at the time when the said three 
. policies were issued. Mere statement by the deceased that he was suffering 
from diabetes in 1954 does not prove the fact conclusively. Firstly, the 
said statement directly contradicts the evidence of Dr. Mukherjee in his 
letter in Ext. 3 if it is admissible at all and, therefore, that cannot be acce- 
pted asacorrect statement to be relied on by court in a case where 
charge of fraud is being made. Secondly, in another statement made by 
Dr. Jhaveri it is stated to be 1964. However, there is no evidence what- 
soever by which it can be said that it has been proved beyond any reasona- 
ble doubt that the deceased had been told or had the knowledge of the 
fact that he was suffering from diabetes mellitus or chronic cardiac failure 
or coronary disease at the time of issue of any of the said three insurance 
policies which are the subject-matters of this suit. Mr. B.N. Sen has 
rightly criticised the evidence of Mr. Chakraborty and stated that it is 
only after the son of the deponent wrote letter to the authorities for non- 
payment of claim under the said policies allthe activities of the said 
Mr. Chakraborty started and he obtained the statement from Dr. Mukhe- 
rjee and finally the claim was refused by the letter dt. 13th September, 
1969. The son of the deceased assured gave evidence and in Q, 105 he 
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stated that Dr. Mukherjee is now dead and it is also in evidence that Dr. 
Mukherjee was alive after the claim was made and he had his diary and it 
was not very difficult for the LIC if it was a fact that the deceased was 
told about his disease of diabetes or coronary disease by Dr. Mukherjee 
or anything of that sort was in fact recorded in the diary of Mr. Mukherjee 
‘that would have been preserved or produced before this Court in evidence. 
Nothing was done. It was also not impossible for the LIC to get the 
reports from pathological laboratories where the urine and blood of the 
deceased were examined before the said policies were issued, if it was a 
case of diabetes of which the deceased had knowledge before the said three 
Policies were issued by the defendant. No such attempt was made and 
in these circumstances it is very difficult for this Court to hold on mere 
suspecion that all the conditions laid down by the Supreme Court in 
Mithulal Naik’s case in A.I.R. 1962 S.C. 814, paragraph 8, as stated 
before, have been fulfilled. All the three conditions must co-exist and 
have to be cumulative, absence of any one of the conditions being proved 
will make the defence of the L.LC. fail. Mr. Sen cited a decision in (10) Life 
Insurance Corporation of India v. Manjula Mohonlal Joshi, A.I. R 1975 
Orissa 116 where the court was not satisfied as to the defence taken by 
the L.I.C. that the assured suppressed the material facts about his illness 
for the lack of proper evidence. Mr. Sen also referred to Kerr on Fraud, 
7th Edition, p. 17 in support of his proposition : 
“An intention to deceive being a necessary element or ingredient 
of fraud a false representation does not amount to a fraud in law unless 
to be made with fraudulent intent.” 


Mr. B.N. Sen referred to the decision in (11) Tackey v. Mecbain, 1912 
Appeal Cases 186 (P.C) Mr. Sen submitted that no evidence has been led 
to show that there was any intention of the deceased assured to suppress 
the fact of his disease, as he had stated regarding his medical attendant, 
as no one in particular, which appears to be true and relevant as from 
the evidence of the son Abheram before me it appears that there were 
several doctors who examined the deceased during his lifetime from time 
to time but it is true that Dr. D. Mukherjee was the family physician dur- 
ing the lifetime of the deceased whose evidence during the period the 
Doctor was alive is not produced before this Court and the statement made 
by him in Ext. C, in my view, isnot admissible in evidence under Sec. 
32(2) of the Evidence Act as that was not made during the time when 
he was carrying on his profession, neither his medical diary was produced 
or proved. Therefore, in the absence of any positive evidence of fraud 
by mere suspicion and surmise no one can be held to'be guilty of fraud. 

20. The principle, the Court is to adopt and follow in a case of this 
nature where fraud is alleged and to be proved by the Life Insurance Cor- 
poration'of India under Sec. 45 of the Insurance Act it is now well 
settled that three conditions must be fulfilled and they must be cumulative 
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as I have already noted before and the decision in 38 Company Cases 767, 
the relevant passage has already been quoted. In several decisions where 
the life insurance policies has been declared void for fraudulent suppress- 
ion of material facts, one is the Supreme Court decision in Muthulal Naik’ 
cases, A.LR, 1962 S.C. 814. There the doctor who examined the assured 
before the policies were issued gave evidence and proved the suppression 
of fact and also the knowledge of the deceased assured about the nature 
of his disease which he Suppressed and made false statement before the 
life insurance company for obtaining the policies. That is also the case 
before Ghose, J. which was referred to by Mr. M. M. Sen. Similarly, in the 
Division Bench decision in (12) Manufacturers Life Insurance Co. Ltd. y. 
Sm. Haridasi Debt & anr. A.L.R. 1939 Calcutta 8 where the Division Bench 
Set aside the judgment of the trial Court on the basis of the false state- 
ment in the medical report of the deceased assured as there also the doctor 
who examined the assured before the policy was issued was examined and 
on such evidence it is was held that there was suppression of material fact 
and the claim was dismissed setting aside the trial court’s decision by Lort 
Williams J. In another decision in (13) Life Insurance Corporation of India 
v. Bibi Padmawati, 1967 (2) Company Law Journal 292 where the quest- 
ion on revival of a policy by making statements which Were sought to be 
challenged as false Wanchoo, J. observed at pp. 296-97 in the follow- 
ing terms : 

“Besides we agree with the High Court that merely because 
the revival application did not mention that Diwan Balkishan 
was admitted to the hospital twice in 1945 is of no effect for the 
evidence in this case fails to prove that there was anything seriously 
wrong with Diwan Balkishan when he was admitted to the hospital 
on those occasions. When the revivil form ‘plea ded of ‘sickness, 
ailment or ‘injury’ these words must be incorporated to include’ 
only more serious disorders leaving a permanent mark upon the 
insured’s health passing ailments or disorders are not considered by 
the Court to be material to the risk. Unless, therefore, it could be 
proved that Diwan Balkishan was afflicted with a serious ailment 
or disease during the period after the insurance policies had been 
issued and before the revival applications were made, the mere fact 
that he did not mention any passing ailment or disorder which might 
have necessitated his going to the hospital twice for short periods 
would now show that his statement in the revival applications was false 
to the extent of making the revival void.” 

21. In another decision in (14) S.V. Kalyani Achi vy. Life Insu- 
rance Corporation of India, 1967(1) Company Law Journal 17 Where the 
assured’s life was certified as first class and the policy was accepted by the 
Life Insurance Corporation and he died after 2 years and his wife made the 
claim on the policy which was refuted by the Life Insurance Corporation 
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on the ground that the policy was null and void because of fraudulent sup- 
pression of material facts by the assured that the assured had been in 
indifferent health for many years and suffered from disease like Anemia, 
diarrhoea, T. B. etc. and these facts were suppressed and after going 
into the facts of the case it was held following the Supreme Court 
decision in Mitholal’s case that it is imperative on the defendant to 
satisfactorily establish that vital and material facts and information 
have been suppressed and there has been a fraudulent misrepresentation 
of material facts to the knowledge of the assured. In that case it was 
held that the assured was suffering from ailments as set by the 
defendant, in that case proof of a proper diagnosis was totally 
absent and there must also be further proof that the doctor who 
diagnosed had communicated to the assured that he was suffering from 
particular disease or the assured knew he was suffering from those ailments 
Then and then only the failure to disclose would arise. In the absence 
thereof the claim has to be allowed. Those passages I have quoted from 
the head note which has summarised correctly the judgment and the prin- 
ciple laid down therein which to my mind, applies with full force to 
the facts of this case where the defendant Life Insurance Corporation has 
only sought to raise some suspicion and doubts in the mind of the 
Court by indirect evidence of medical experts with their opinions, 
but withholding or not producing material evidence as to the facts 
that the deceased assured suffered from the disease, diabetes mellitus 
and coronary trouble and that he had been told about it and knowingly 
he had suppressed it and made false statements in the proposal forms 
and the medical reports as sought to be alleged before mein this case, 
can not be said to have proved. In the case of (15) Lindenau v. 
Desbororgh, 108 English Report 1160 it has been held that it is the 
duty of a party effecting an insurance on life or property to communi- 
cate to the underwriter of material facts within his knowledge touch- 
ing the subject matter of the insurance and it is a question for the 
jury whether any particular fact was or was not material. Now, the question 
of jury does not arise. It is for the Court to decide whether a fact 
is material or not as it is a pure question of fact. In dealing with 
this aspect, Littledale, J. observed at page 1162 of 108 English Report 
as follows : 

“Tn cases of life insurance certain specific questions are pro- 
posed as to points affecting in general all mankind. But there may 
be also circumstances affecting particular individuals which are not 
likely to be known to the assurers, and which had they been known 
would no doubt have been made the subject of specific enquires. The 
general question appears to have been proposed in order to meet 
such cases and I think the question on such a policy is not whether a 
certain individual thought a particular fact material, but whether it 
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was in truth material, and of that the jury are by law constituted 
the judges. I therefore think the proposed direction would have 


been right, and that the nonsuit ought not to be disturbed and the 
rule was refused”. 


What is material fact in an insurance, has been well settled and aptly 
proved by Mullick, J. in the case of (16) Rohibi Nandan Goswami v. Ocean 
Accident & Guarantee Corporation Limited, AIR’ 1960 Cal. 696, where 
Mallick, J. observed as follows : 

“In a contract of insurance there must be good faith on the part of 
the assured. As it is contract uberrimafidae it is the duty of the insured 
to disclose material facts. A false answer or non-disclosure or conce- 
alment of a material fact will avoid the policy even though there is.no 
fraud and the concealment is innocent. 

In order to establish the defence of concealment the insurer must 
prove (i) that the facts alleged to have been concealed by the insured 
were true ; (ii) that they were material facts and (iii) that they were 
within the special knowledge of the insured burden of proving these 
three facts is on the insurer who sets up the defence. 

Whether a particular fact is material depends upon the circum- 
stances of a particular case. Evidence of materiality is not always nec- 
essary. Materiality of a particular fact may be obvious from its very 

‘nature. The test to determine materiality is whether the fact has any 
bearing on the risk undertaking by the insurer. If the fact has any be- . 
aring on the risk it is a material fact ; if not it is immaterial” 

22. There is no doubt that in this case the disease of diabetes mellit- 
us Or coronary occlusion or coronay disorder was material facts but there is 
on evidence that the same was diagnisei before the policies were issued or 
the same was made known to the deceased assured before the said policies 
were issued. By mere medical expert opinions who examined the deceased lo- 

- ng after the policies were issued as to the probable date of the disease cannot 
be held to be proof of knowledge of the deceased assured about his disease 
at the time the said proposal forms were filled up by him and the medical 
reports were made out. The last decision I like to refer is that of House 
of Lord’s decision in Doson Limited v. Bonnin & ors. which was a fire 
insurance case but the question of material fact in an insurance policy has 
been laid down which has already been referred to by various decisions 
in India as the leading principle. 

Therefore, considering the ertire facts of this case in the light 
of the principles laid down in the Supreme Court decision with other 
decisions which I have already referred, I cannot but hold that the defen- 
dant has been able to raise some suspicion in the mind ofthe Court ‘but 
has failed to prove beyond any reasonable doubt that the deceased has 
suppressed any material facts and knowing them to be false and fradule- 
ntly made the statements. As the three conditions which must be fulfilled 
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as laid down by the Supreme Court decision and the Allahabad decision 
to which I have already made reference that is, AIR 1962 S.C. 814 para- 
graph 8 and 1968 (38) Company Case 767. Iam also of the view that 
the report of Dr. Mukherjee and Ext. 3 are not admissible in evidence 
under section 32(2) or 32(3) of the Evidence Act neither the statements if 
the same is said to be true made by the deceased assured to Dr. Chettri 
that he was suffering from diabetes since 1954 can be said to be admissi- 
ble in evidence under any of the sections of the Evidence Act. In any 
event, the same contradicts the statement of Dr. Mukherjee which state- 
ment was obtained by Moni Mohan Chakraborty in 1958 and 1954. The- 
refore, I cannot hold that the defendant has been able to establish beyond 
reasonable doubt the fraud alleged in its defence that is, suppression of 
material facts and knowledge of the deceased about his disease and t 
statements made in the medical report are false. As I have already 
noted that none ofthe doctors who examined the assured and made 
medical reports and special heart report etc. all of which are contained 
in Ext. B has been examined or called as witness and in the absence of 
any satisfactory evidence as to the proof of fraud on mere suspicion, I 
cannot hold that the said deceased assured committed fraud within the 
meaning of section 45 of the Insurance Act and none of the conditions 
laid down by the Supreme Court in AIR 1962 S.C. 812 paragraph 8 has 
been satisfied in this case. All the three conditions must co-exist and 
must be cumulative as laid down in ths Madras decision in 38 Company 
Case 767. 

23. Ihave given my anxious thought over the matter as this matter 
is of great public importance and of grave significance, as the policy holde- 
rs will be at mercy of the Life Insurance Corporation of India who at their 

pleasure without any material proof will allege fraud against the policy holders 
after their death and their heirs or nominees will be deprived of the policy 
money in spite of the fact that the same was issued after due medical exami- 
nations and the reports being filed to the satisfaction of the LIC and the 
life was certainly found fit for insurance and the policies were duly issued 
by the Life Insurance Corporation of India in its usual course of business. 
The Supreme Court decision in 1976 (1) Supreme Court Cases 747 has 
clearly laid down the standard of proof required in a case of fraud and in 
this particular case that has not been satisfied and the defence therefore 
must fail. 

24. AsI have already observed that this matter has given me consi- 
derable anxiety having regard to the importance of Life Insurance policies 
and payment of the claims arising out of the death of the assured. I have 
adjourned the matter several times for enabling the Life Insurance Cor- 
poration of India on whom the onus of proving the fraud under Section 
45 of the Insurance Act lie heavily as I have already referred to the Supreme 

` Court decision that the Life Insurance Corporation must prove beyond 
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reasonable doubt the fraud committed by the assured at the time of making 
the personal statements and statements made before the medical officers on 
which the said three policies, which are the subject matter of this suit, 
were issued. i 


25. Itisa common knowledge that a person may be suffering from 
any disease but he has no idea or knowledge about it or has not been told 
by his relations or doctors about the nature of his disease. Equally it is 
common knowledge that there are persons who have the impression that 
they have gota particular disease although, in fact, he has none or, at 
least, not the disease which he thinks he has. Be that as it may, in this 
particular case, there is clear evidence of the son Atmaram Arya that his 
father was in good health on the date of all the said three policies which 
are the subject matter of this suit. He has categorically denied that his 
father passed sugar in urine or that his father had tuberculosis of the 
lungs before 1965 (see QQ. 77-79 of Atmaram Arya). It is also the 
evidence of the son Atmaram Arya that his father went to Japan by the 
end of 1963 and he went alone asa tourist (See QQ. 11-12 of Atmaram 
Arya). He has categorically stated in Q. 15 that upto 1965 his father was 
in good health but sometime in 1965 he was feeling some pain in his leg. 
From that time his father became ill. That was in March or April 1965 
(see QQ. 15-16 of Atmaram Arya). He has also categorically stated in 
Q. 30 that nothing was wrong with his father in September 1964 and in 
Q. 32 he stated that Dr. Jhaveri was wrong in stating that he examined 
his father on 24th September 1964. Itis only onthe alleged statemen 
of the deceased to Dr. Chettri and Dr. Jhaveri that he was suffering from 
diabetes since 1954, the defendant’s case was sought to be based, on the 
basis that the same was the statement of the deceased. In any view, the 
said statement must have been made either by mistake or not correctly 
recorded and, in any event, the said statement cannot be admissible under 
any Section of the Evidence Act and, at least, not under Section 32(2) or 
(3) of the Evidence Act. . 

26. Merely on medical expert’s evidence, i.e, the evidence of Dr. 
Chettri and Dr. Jhaveri that the deceased was having diabetes mellitus 
and coronary occlusion from which the deceased assured was suffering for 
about 11 years and 3 years respectively cannot prove and satisfy the three 
conditions under Section 45 of the Insurance Act, 1938, to which reference 
has already been made as laid down by the Supreme Court dicision in 
Mithoolal’s case in AIR 1962 SC 814. At best those are admissible medi- 
cal expert’s opinion but cannot be the substitute of proof of fraud as req- 
uired under Section 45 ofthe Insurance Act. Certainly it cannot prove 
fraud on the part of the deceased at the time of issue of the said three 
policies beyond reasonable doubt. 

27. The only other evidence strongly relied on is the report of 
Dr. D. Mukherji and the letter written by him to the LIC to which I have 


` 
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already made repeated reference before. These again, in my view, are 
not admissible under Section 32(2) or (3) of the Evidence Act: and 
further, the letter with its post-script makes it quite clear that the same 
has been obtained by the Life Insurance Corporation of India to 
substantiate the charge of fraud against the deceased assured by putting 
1958 as an after-thought when it was not in the original letter written by 
the said Dr. Mukherji who appears to me to be the family physician 
and would have been the best witness had the statements been recorded 
during his life-time in this Court or if he was examined on commission. 
As Ihave already recorded that he is alleged to have made the medical 
report on payment of fees by the Life Insurance Corporation and the 
witness Moni Mohan Chakraborty, the claim investigation officer of 
the Life Insurance Corporation of India, has categorically stated that 
the said Dr. Mukherji had his diary from which he has made out this 
statement to which reference [ have already made. So the said diary was 
available after the claim was made by the plaintiff i.e. after the assured 
died and no attempt whatsoever has been made to preserve the same 
or prove the same before this Court. The Courtis bound to draw 
adverse inference that had the diary been produced before this Court 
nothing would have been shown that the deceased had diabetes or at 
least he has been told about the same by the said Dr. Mukherji 
before all the said three insurance policies were issued in favour of 
the deceased which are the subject raatter of this suit. This is a very 
serious matter and the Life Insurance Corporation has not taken the 
matter in its proper perspective and did not realise the importance of 
positive evidence of fraud to be proved before the Court in order to 
avoid the liabilities under the said policies under Section 45 of the 
Insurance Act, 1938. 

28. Therefore, after careful consideration of the entire evidence 
before me and the conduct of the Life Insurance Corporation I 
cannot ‘hold that they have proved any fraud whatsoever on the part of 
the deceased and none of the conditions as laid down by the Supreme 
Court in Mithoolal’s case reported in AIR 1962 SC 814 has been proved 
to my satisfaction i.e. beyond reasonable doubt as it is required in the 
case of fraud as the present case of the defendant Life Insurance 
Corporation of India is. 

29. In these circumstances, taking the evidence of the son whom 
Ihave no reason to disbelieve save and except being an interested person, 
I am bound to hold that the defendant has failed to prove the 
three conditions laid down by the Supreme Court in AIR 1962 SC 814 
as it is required that all the three conditions must be present and 
proved - cumulatively. 

30. Therefore, the defence must fail and the plaintiff no I who is 
the joint policy-holder in respect of the first policy dated 23rd December, 
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1959, and the nominee under the second policy dated 6th February, 
1962 and also the third policy dated 17th of September, 1964, under 
Section 39 of the Insurance Act of 1938 she is the orly person who is 
entitled to a decree as claimed in the plaint. 


In these circumstances, the plaintiff is entitled to decree as asked 
for. Iam answering the issues as follows :— 

Issue No. 1 (a): No. 

Issue No. 1 (b): As the statements were true the question does 
not arise. 

Issue No. 2: No. 


There will be a decree for Rs. 75,000/- in favour of the plaintiff . 
No. 1. There.will be also a decree in terms of prayer (b). Plaintiff 
is entitled to costs of this suit. 

Certified for two Counsel. 

The plaintiff would inform the defendant pursuant to tle previous 
order made in this suit when commission was issued for examining Dr. 
Jhaveri and Dr. Chettri as to whether there is any balance left out of the 
sum deposited by the defendant and if so return the same to the defendant 
or if there is any deficit that will abide by the result of the decree and to 
be added to the cost of this suit. 

Stay asked for by Mr. Pyne is refused. 
A. S.G. 


—_—_ 


[ ORIGINAL CIVIL JURISDICTION ] 
Before Mr. Justice Sab yasachi Mukharji 
' Decision : December 6, 1978 
The Shalimar Rope Works Ltd. wes 
Versus 
The Jute Corporation of India Ltd. ygi Respondent* 


Arbitration Act 1940 (Act X of 1940), sec. 33—Arbitration agree- 
ment, whether void.— Forward Contracts (Regulation) Act 1952 (Act 74 of 
1952), secs, 15, 18, 27 — Whether contract is void or exempted — Interpre- 
tation and construction of Notification. 


Petitioner entered into a contract with the respondent on July 
26, 1976. Contract contained an arbitration clause, Petitioner applied 
under sec. 33 of the Arbitration Act, 1940 and contended that arbitra- 
tion agreement was void because the contract itself being a forward 
contract was void by reason of provisions of secs. 15 and 18 of the 
Forward Contracts (Regulation) Act 1952 and that it was not exempted 
by the Government Notification dated July 18, 1973 under sec. 27 of the 
-Act. Respondent contended that by the Government Notification, all 
*Matter No, 382 of 1978. 


Petitioner 
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forward contracts entered into by the Jute Corporation were exempted 
so that neither the contract nor the arbitration agreement was void. 
HELD: A Notification should be read fairly and in its entirety and 
normal literal meaning should be given preference mainly to literary 
documents. But where legal notifications of the nature in the instant 
case have to be construed then ftis appropriate to take into considera- 
tion the entire notification along with the power conferred by sec. 27 of 
the Forward Contracts (Regulation) Act 1952. The Notification covers 
both the types of transactions i.e, contracts already entered into or to be 
entered into subsequent to the Notification. So the contract in ques- 
ilon does not come within the mischief of the Act and is not void, nor is 


the arbitration clause illegal or void. (Para 3) 
The application is dismissed. 


Case referred to :— 
(1) Indramani v. W. R. Natu, AIR 1963 SC 274 
B. K. Bachawat and L. K. Murarka ag sed for Petitioner 
Milan Banerjee and Umesh Chandra Banerjee sin eee for Respondent 
The judgment of the Court was as follows :— 
In this application under section 33 of the Arbitration Act, 1940, 
the petitioner Shalimar Rope Works Limited wants the existence, validity 


and effect of the arbitration agreement contained in the contract dated the 
26th February, 1976 be determined and declared void. 


2. The controversy lies within a short compass. The petitioner 
entered into a contract in writing with~the Jute Corporation of India 
Ltd. on the 26th February, 1976. The said contract contained an arbitr- 
ation clause, which is clause 11. It is not necessary for my purpose in 
view of the points urged, to set out the said arbitration clause. The case 
of the petitioner is that the contract in question comes within the mischief 
of the Forward Contracts (Regulation) Act, 1952. There isno dispute 
that this is a forward contract. There is also no dispute that the respon- 
dent, viz., the Jute Corporation of India Ltd., was not a member of any 
recognised association which membership would have taken out the cont- 
ract in question, out of the mischief of the Act. It is also not necessary for 
me to deal in detail with the provisions of the said Act. The said Act makes 


all contracts except, those mentioned in certain conditions and in certain 
manner void. Sections 15 and 18 are relevant for this purpose. 


3. If the said contract is void, the arbitration clause being a part of 
the same contract would also fall. But section 27 of the said Act empo- 
wers the Central Government by notification in the official gazette to 
exempt subject to such conditions and in such circumstances and in such 
areas as may be specified in the notification, any contract or class of cont- 
racts from the operation of all or any of the provisions of the Act. It 
is the case of the respondent that pursuant to the said power granted to 
the Central Government under section 27 of the Act as aforesaid, a noti- 
fication was issued on the i8th July, 1973. As the only argument centers 
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round the effect and on the construction of the said notification, it would 
be material to set out the said notification in extenso. The said notifica- 
tion reads as follows : 


“3. 0.2211: In exercise of the powers conferred by Section 27 
of the Forward Contracts (Regulation) Act, 1952 (74 of 1952) the 
Central Government hereby exempts all forward contracts entered into 
by the Jute Corporation of India Limited or by any person or agent duly 
appointed in that behalf by the said Corporation for the sale or purcha- 
se of raw jute (including Mesta) from the operation of (i) section 15 
of the said Act in the States of West Bengal, Bihar, Assam. Meghalaya, 
Orissa and Tripura and the Union Territories of Arunachal Pradesh and 
Mizoram and (ii) section 17 of the said Act in any place in India, 
other than the States or Union Territories mentioned above, subject 
to the condition that the said Corporation shall furnish to the Forward 
Markets Commission, Bombay, such returns in respect of the forward 
contracts entered into by the said Corporation, as are specified by the 
Commission from time to time.” 


As I have indicated above, the notification in question was issued on the 
18th July, 1973. The contract with which Iam concerned, was entered 
into in February, 1976. On behalf of the petitioner it was urged that the 
notification in question read literally and grammatically would only cover 
contracts which had been, “entered into” prior to the coming into opera- 
tion of the notification. As this contract, with which I am concerned, 
is a contract subsequent to the date of the notification, the exemption does 
not apply or cover the contract in question, that is the argument made on 
behalf of the petitioner. In support of the proposition that a document 
be it a notification or a statute should be construed literally according to 
its ordinary meaning, counsel for the petitioner drew my attention to 
certain observations in Craies on Statute Law, Seventh Edition, page 84 
where the learned Editor has noted that where the grammatical construction 
is clear and manifest and without doubt, that construction ought to prevail, 
unless there be some strong or obvious reason to the contrary. Similar 
views are echoed in Maxwell, Eleventh Edition. at page 221 where the 
learned Editors of the book reiterate that the Courts are reluctant to 
substitute words in a statute or add words to it unless there isa repug- 
nancy grammatical or literal meaning used in the expression. It has been 
held by the Supreme Court in the case of 41) Indramani v. W. R. Natu, 
AIR 1963 SC 274 that section 27 empowers the appropriate government 
to issue both prospective and retrospective notifications. Iam not conce- 
tned so much with the question of the power of issuing prospective 
or retrospective notification. Counsel for the respondent, however, em- 
phasised that normally a document or a statute should be construed ina 
prospective manner. He drew my attention to the observations appear- 
ing in Maxwell on the Interpretation of Statutes, Twelfth Edition, where 
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the learned editor has reiterated the view that if the enactment is express 
ed in language which is fairly capable of either interpretation it ought to 
be construed as prospective only. As { have mentioned before I am not 
_so much concerned with the power of the government to issue prospective 
or retrospective notification. With what I am concerned here is the ques- 
tion whether the notification in question covers the contract which has 
been entered into subsequent to the date of the notification. Itis true 
that a notification should be read fairly and in its entirety and normal 
literal meaning should be given preference. The expression, “entered 
into” in its strict grammatical sense might convey or cover only past 
transactions, but that. kind of construction in my opinion is confined 
mainly to literary documents. Where legal notifications of this nature 
have to be construed then it is appropriate to take into consideration the 
entire Notification along with the power under which the Notification is 
issued. As has been said very often, in India every act of communication 
either ina statute or ina Notification ig an act of translation, therefore, 
‘the abstract theory of adherence to strict literal or grammatical meaning 
may not be quite appropriate ina case ofa Notification of this nature. 
Read in its entirety and in the background of the power given under sec. 
‘27, in my opinion, the Notification covers both the types of transaction, 
that is, contracts entered into or to be entered into subsequent to the 
Notification. If that is the position, then in view of the power given under 
‘section 27, the Contract in question does not come within the mischief 
of the Act and cannot be said to be void. In that view of the matter the 
arbitration clause cannot be said to be illegal or bad. 
4. The application, therefore, fails and is accordingly dismissed. 
There will, however, be no order as to costs. Interim order, if any, is 
vacated but there will be a stay of operation of this order till a week after 
the reopening. 
N. C. S. 


{CIVIL REVISIONAL JURISDICTION] 
Before Justice Mrs. Jyotirmoyee Nag 
Decision: January 25, 1979 
Lachman Singh a se ... Petitioner 
- Versus 

Hashirani Singh ... Opposite Parties” 

Code of Civil Procedure sec. 151—Court’ s power to dismiss a suit 
for non-compliance of its order to deposit commissioner’s fees. 

Plaintiff was ordered by the Trial Court to deposit commissioner’s 
fees. He was given several chances to deposit such fees but he failed to 
comply. Ultimately the court dismissed the suit for plaintiff’s failure to 

*Civil Revision No. 4011 of 1973. 
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deposit the fees. Plaintiff made an application to the Trial Court under 
sec. 151 of the Code of Civil Procedure for setting aside the order of 
dismissal and for restoration of the suit. Trial Court rejected the applica- 
tion. Plaintiff then moved the High Court in Revision under sec. 151 of 
the Code of Civil Procedure. 

HELD: The suit was dismissed for failure to deposit ihe balance of 
commissioner’s fees as ordered by the court. Petitioner having failed to 
comply with the Court's order, the Court in exercise of its inherent power 


dismissed the suit and this was not unjustified. (Para 4) 
The court can dismiss a suit for non-compliance with the Cowts order 
under its inherent powers as was done in the present case. - (Para 6) 


Cases referred to :— 
(1) Bimala Devi y. Aghore Chandra, AIR 1975 Cal. 80 (FB) 
(2) Tadhir Prasad Singh v. Surdan Kumar. 10 CWN 234 
(3) Chandra Kumar v. Kusum Kumari, AIR 1925 Cal. 57 
Gopal Chandra Mukherjee se Sas for petitioner 
Khitish Chandra Roy Choudhury vg .. for opposite parties 
The judgment of the Court was as follows :— 
This Rule is directed against an order passéd by the learned 
Munsif Ist Court at Howrah in Title Suit No. 237 of 1964 being 


. Order No. 122 dated 10.9.73. 


2. The plaintiff was ordered by the Court to deposit Commissioner’s 
fees by Order Nos. 91 and 92 dated 18.3.71 and 25.3.71 and another chance 
was given to the plaintiff to deposit the same by Order No. 114 dated 
26.4.73 again by Order Nos. 115. Thereafter, inspite of repeated adjour- 
nments being given to the plaintiff on his own applicatidns, on one plea 
or the other the plaintiff failed to carry out the court’s order and ulti- 
mately by order 116 dated 2.5.73 the plaintiff’s suit was dismissed. Against 
this order the plaintiff made an application u/s 151 of the C.P.C. to set 
aside the order of dismissal and to restore the suit. That application for 
restoration was rejected by the learned Munsif. Against that order, being 
order No. 122 dated 10.9.73 the plaintiff has come up in revision u/s 115 
of the Code of Civil Procedure. A preliminary Objection has been taken 
by the learned Advocate forthe opposite party; his contention is that 
the plaintiff has not come up against Order No. 116 dated 21.5.73 where- 
by the suit was dismissed. Therefore, Order 116 stands and the applica- 
tion u/s 115 C.P.C. against Order No. 122 is not maintainable. As the 
learned. Munsif failed to exercise his inherent jurisdiction to restore the 
suit the plaintiff having other remedies such as filing an appeal against 
the order of dismissal of the suit alternatively by filing an application under 
provisions of Order 9 Rule 9 for restoration of the suit he having failed to 
avail of either of these remedies cannot invoke the inherent jurisdiction 
of the Court to restore the suit and no revision lies against the non-exer- 
cise of the Court’s inherent power. 


1979 (i) CLJ] Lachman Singh v. Hashirant Singh 471 


3. Onthe other hand, the learned Advocate for the petitioner has 
dontended before me that for non-compliance with the Court’s order 
regarding the deposit of the Commissioner’s fees it is not within the juris- 
diction of the Court to dismiss the suit. That can only be done where- 
ver it is so provided under the Code of Civil Procedure and he has refe- 
tred to several provisions of the C.P.C. such as Order 11 Rule 21 etc...... 

4. In this connection the learned Advocate for the petitioner has 
cited a case (1) ATR 1975 Cal. FB at page 80. That was a case under 0.21 
R. 90. The sale was sought to be set aside but the application was dis- 
missed for default and an application u/s 151 CPC was made to set aside 
the order of dismissal though the remedy by way of appeal was availablé 
to the petitioner in that case. It was held that the remedy by way of 
appeal was illusory as the appellate court would have to go by the record 
to determine whether the appellant was prevented by sufficient cause from 
appearing before the trial Court. It was obvious that the appellate court 
would have no materials on record to render a decision on the sufficiency 
of the cause and can give no relief to the appellant. That was acase for 
correction of illegal entries in the finally published records of rights. As 
there is specific provision for rectification of records u/s 44(2A), recourse 
to the inherent power for rectification of records was held to be not 
justified. None of these cases have application to the facts of the present 
case. It will be seen however that 0.9 R.8 has no application to the facts 
of the present case. The suit was not dismissed for non-appearance of 
the plaintiff but for failure to deposit the balance of the Commissioner’s 
fées as ordered by the Court. The petitioner having failed to comply 
with the Court’s order, the Court in exercise of its inherent power dis- 
missed the suit and this was not unjustified. 

5. It was urged on behalf of the petitioner relying upon a decision in 
(2) 10 CWN at page 234, (3) AIR 1925 Cal. at page 57 that the proper rem- 
edy in such a case is to saddle the plaintiff with the costs equivalent to the 
deposit ordered to be made as Commissioner’s fees upon the application 
of the Commissioner. The Commissioner would realise the amount by 
executing the decree. Therefore, it could not be said that there was no 
remedy available for realisation of the Commissioner’s fees. The decision 
in that case does not answer the question whether the court can dismiss 
the suit of the plaintiff for non-compliance of its order. If the arguments 
of the petitioners prevail, then it will open up a flood gate for flouting 
the court’s orders with impunity. 

6. Such a situation cannot be contemplated and. therefore, I must 
hold that the court can dismissa suit for non-compliance with the 
Court’s orders under its inherent powers as was done in the present case. 

Accordingly, I uphold the order passed by the learned Munsif and 
discharge the Rule. 

P.R 
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[ CIVIL REVISIONAL JURISDICTION } 
Before Mr. Justice Murari Mohan Dutt and Mr. Justice 
Ram Krishna Sharma 
Decision: March 12, 1979 
Indo Burma Forest Syndicate 
Versus 

Netai Chandra Halder Se Opposite party” 

Calcutta Thika Tenancy Act, Ww. B. Act If of 1949} sections 1(2), 
9(2) and 30(a)—Government land—meaning of under section 30(a) read 
with the preamble; Whether the Act applies to government Khas © 
Mohal lands given in permanent lease to a private person. 

The petitioner, a permanent lessee of a Government Khas Mohal 
land brought a proceeding under section 9(2) of the Calcutta Thika 
Tenancy Act, 1949 praying for entering on. the holding alleging inter 
alia, that the opposite party, thika tenant. voluntarily abandoned 
the holding without notice and without arranging for payment of rent. 
The proceeding was contested on the ground that the land in question 
being Government Khas Mohal land is exempt from the operation of the 
Calcutta Thika Tenancy Act, 1949 in view of section 30(a) thereof. The 
application having been dismissed both by Thika Controller and the lower 
- appellate authority, the petitioner moved the High Court in Revision. 

HELD: Section 30(a) of the Calcutta Thika Tenancy Act, 1949 
applies where the Government is the landlord or the tenant but it does 
not apply to thika tenancies of Khas Mohal lands settled with lessees on 
a permanent basis, the government having no connection with such 


Sue Petitioner 


tenancies. (Paras 4 & 5) 
Tarun Kumar Chatterjee Be er for Petitioner 
Haripada Roy .. for Opposite party 


The judgment of the Court was as follows : — 

- Dutt, J. :—The petitioner in this Rule, hay challenged the propriety 
of the Order dated August 30, 1975 of the 12th Court of the Additional 
District Judge, Alipore affirming the order of the Thika Controller, 
Calcutta, holding that as the land comprised in the tenancy of the opposite 
party belongs to the Government, the Calcutta Thika Tenancy Act, 1949 
does not apply in view of clause (a) of section 30 of the said Act. 

2. The petitioner, who is the landlord of the opposite party, the 
thika tenant, brought a proceeding under section 9(2) of the Calcutta 
Thika Tenancy Act, 1949 praying for entering on the holding, inter alia 
alleging that the opposite party, the thika tenant, had voluntarily aba- 
ndoned his holding without notice to the petitioner and without arranging 
for payment of rent as it fell due. The opposite party entered appearance 
in the proceeding and contested the same by filing a written objection. 
The principal defence of the opposite party was that as the land comprised 

*C. R. No. 56 of 1976. 
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in the tenancy was Khas Mahal land of the Government, the provisions 
of the Calcutta Thika Tenancy Act were not applicable in view of clause 
(a) of section 30 of the Act. The learned Thika Controller upheld the 
said contention of the opposite party and dismissed the application of the 
petitioner under section 9(2) of the Calcutta Thika Tenancy Act on the 
ground that it was not maintainable. On appeal, the learned Additional 
District Judge also took the same view as that of the learned Thika Con- 
troller and dismissed the appeal preferred, by the petitioner. Hence this 
Rule. 

3. It is not disputed that the land comprised in the tenancy of the 
opposite party is Khas Mahal land and the petitioner is the permanent 
lessee under the Government. It is also not disputed that the petitioner 
is the landlord of the opposite party in respect of the land appertaining 
to the tenancy. Section 30 of the Calcutta Thika Tenancy Act provides 
as follows: 

“Nothing in this Act shall apply to— 

(a) Government lands, 

(b) any land vested in or in the possession of — 

(i) the State Government ; 

(ii) a Port authority of the major port ; or 

(iii) a railway administration ; or 

(iv) a Local authority ; or 

(c) any land which is required for carrying out any of the 
provisions of the Calcutta Improvement Act, 1911 (Beng. Act V of 
1911).” 

4. The expression “Government lands” in clause (a) of section 
30 means lands belonging to the Government. The question is whether 
by clause (a), it has been intended by the legislature that all iands in res- 
pect of which the Government is the proprietor should be exempted from 
the operation of the Calcutta Thika Tenancy Act. Under sub-section 
(2) of section 1, the Act “extends to Calcutta as defined in clause (11) 
of section 3 of the Calcutta Municipal Act. 1923 and such suburbs of 
Calcutta as may have been or may hereafter be notified under 
section 1 of the Calcutta Suburban Police Act, 1866 and are not included 
within Calcutta as so defined and also to the municipality of Howrah.” 
It is common knowledge that in Calcutta, the Government is the ultimate 
proprietor of all lands, but the Act has been made applicable to Calcutta. 
So it is apparent that it is not the intention of the legislature that the Act 
would not apply to lands of which the Government is the proprietor. 
After the enactment of the West’ Bengal Estates Acquisition Act, 1953, 
the State Government became the owner of all lands of Howrah and 
other districts. If clause (a) is strictly interpreted to mean that it will 
not apply to lands belonging to the Government, then, after the enact- 
ment of the West Bengal Estates Acquisition Act, 1953 lands situate 
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within the Municipality of Howrah will be excluded from the operation of 
the Calcutta Thika Tenancy Act. The Act has been amended from time 
to time, but sub-section (2) of section t has not been amended by the 
legislature even after the enactment of the West Bengal Estates Acqui- 

sition Act, 1953. The Act, therefore, still applies to thika tenancies within 
the Municipality of Howrah. It is, therefore, obvious that itis not the 
intention of the legislature that the Act will not have any application 
to all lands of which the Government is the proprietor. In this connection, 
we should take notice of the preamble to the Act, namely that it is “An 
Act to make better provision relating to the law of landlord and tenant in 
respect of thika tenancies in Calcutta”. The Act regulates the law of 
landlord and tenant in respect of thika tenancies in Calcutta and Howrah. 
In our opinion, itis in that context clause (a) of section 30 should be 
interpreted, and if so interpreted, clause (a) will apply where the Govern- 
ment is the landlord or the tenant. By virtue of sub-clause (i) of clause 
(b), where the State Government is in possession of the land, the Act 

will not also apply. Even where the Government is not the owner, but 

takes on lease a land and thereafter leases it out toa thika tenant, still 

the Act will not apply, for the land will be regarded as Government land 

within the meaning of clause (a). 

5. In the instant case, the Government is no doubt the proprietor 
of the disputed land, but it has settled the same with the petitioner by way 
of permanent lease. In the circumstances, in our opinion, it is difficult to 
hold that the disputed land partakes the character of Government land 
within the meaning of clause (a) of section 30. The disputed land is 
situate in Dibi Panchanna gram where all lands are Khas Mahal lands. 
For the reasons given above, weare unable to hold that the legislature 
intended that thika tenancies created by the lessees of Khas Mahal lands 
stand outside the purview of the Calcutta Thika Tenancy Act. In our 
view that was not the intention of the legislature. The Act, therefore, is 
applicable to thika tenancies of Khas Mahal lands, the Government having 
no connection with such tenancies. 

6. For the reasons aforesaid, we set aside the order of the learned 
Additional District Judge and of the learned Thika Controller and send 
the case back to the learned Thika Controller with the direction to dispose 
of the application of the petitioner on merits and in accordance with 
law. 

7. The Rule is made absolute, but theré will be no order for costs. 

Sharma, J. : I agree. 

N. C. S. 
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{ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice D. C. Chakraborty 
Decision: November 8, 1978 
Nakui Mahato Des E sis Petitioner 
Versus 

Smt. Gita Rani Dey & Anr. ae ... Respondents” 

West Bengal Premises Tenancy Act 1955, sec. 13(1) —Decree for 
eviction based on compromise, whether effective. 

Plaintiff Smt. Gita Rani brought a suit against defendants for 
eviction on the ground of default etc. Defendant No. i contested 
the suit. At the hearing, plaintiff’s husband gave evidence. Thereafter 
a joint petition of compromise was filed and the suit was decreed against 
the defendant No. 1, in terms of the petition of compromise which formed 
a part of the decree. Defendant 2 preferred an appeal against the decision 
of the Munsif. The lower appellate court disrnissed the appeal. Peti- 
tioner then moved the High Court and contended that the Munsif had 
decreed the suit onthe basis of compromise without satisfying himself 
that there was ground made out by the plaintiff within the meaning 
of sec. 13(1) of the West Bengal Premises Tenancy Act 1956, that 
the decree was not executable and that the terms in the petition of 
compromise violated the statutory provisions. 

HELD: From the very order of the learned Munsif it is evident 
that before passing the decree he perused the evidence and was satisfied 
that the plaintiff had a prima facie case. Further considering the admis- 
sion contained in the terms of compromise he was satisfied that the 
case regarding default was made out. The learned Munsif savisfied 
himself that the ground referred to in clause (1) of subs. (1) of sec. 13 
of the West Bengal Premises Tenancy Act 1956 was made out. (Para 13) 

The term in the petition of compromise is not opposed to the 
provisions contained in sec. 13 (1) (i) of the Act. {Para 15) 

Rule is discharged. 

Cases referred to : — 

(I) Smt. Kaushalaya Devi & ors. v. K. L. Bansal, AIR 1970 SC 839 
(2) Mis. Sitaram Srigopal v. Union Carbide India Ltd, AIR 1973 
Cal 322 
(3) Hublila Sadashiv v. Mohammed Makbool Ahmed Khan & ors., 
. AIR 1977 MP 65 
(4) Bahadur Singh v. Munni Subrat Dasi, (1969) SCWR 51 
(5) K.K. Chari v. R. M. Sheshadri, AIR 1973 SC 1311 
(6) Nagindas Ramdas v. Dalpatram Ichharam, AIR 1974 SC 471 
(7) Roshanlal and Anr. v. Madan Lal & ors., AIR 1975 SC 2130 
(8) Suleman Noor Mohammed v. Umarbhai Janubhai, AIR 1978 
SC 952 
*Civil Revision No. 2535 of 1977. 
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Sadhan Gupta, Mrs. M. Gupta and Samir Kumar Banerjee ... for Petitioner 
A. K. Chatterjee and S. N. Jas = Ae for Respondents 
The judgment of the Court was as follows :— 


In this Rule the properiety of an order dismissing a miscellaneous 
appeal arising out of an order made by the learned Munsif on an applica- 
tion under section 47 of the Code of Civil Procedure was challenged. 

2. The facts, stated succinctly and relevant for the purposes of this 
case, are as follows :— , ; 

The plaintiff-respondent brought a suit for . eviction against the 
respondent No. 2 and the present petitioner who figured respectively as 
defendant No. 1 and defendant No. 2. The defendant No 1 was a tenant 
under the plaintiff in suit premises and he later brought in defendant no. 
2 as a sub-tenant without knowledge and consent of the plaintiff. The 
defendant no. 1 made a default in payment of rent since September, 1967. 
The plaintiff also reasonably required the suit premises for occupation 
by her and the members of her family. She also wanted to make necess- 
ary additions and alterations in the suit premises. Accordingly, she served 
both defendant no. 1 and the defendant no. 2 with a notice under section 
13 of the West Bengal Premises Tenancy Act, 1956 and section 106 of the 
Transfer of Property Act. As the defendants failed to comply with the 
requisition contained in the notice the present suit was brought by the 
plaintiff. l 

3. The defendant no. 1 who alone contested the suit denied the 
truth of thẹ material allegations contained in the plaint and his case, stated 
briefly, is that the premises in question were not reasonably required by 
the plaintiff for the occupation by her and the members of her family, 
that he has been tenant in respect of the suit premises since 1964 and that 
after the death of one Tinkori who was the original owner of the suit 
premises his heirs separately asked the defendant not to pay rent to any 
one of the heirs and that accordingly no rent was collected by them. 

` 4. At the hearing of the said suit Murari Mohan Dey, the husband 

of the plaintiff was examined. Thereafter, a joint petition of compromise 

was filed and the suit was decreed on compromise against defendant no. 

1 in terms of the petition of compromise which was to forma part of the 

` decree and the suit was decreed exparte against the defendant no. 2 who 
did not contest. 

5, The defendant no. 2 preferred an appeal from the said decision 
of the learned Munsif and the learned Additional District Judge, Purulia, 
dismissed the appeal on contest with cost in favour of the plaintiff who 
was the contesting respondent exparte without cost against the rest of the 
respondents. 

6. Mr. Sadhan Gupta, learned Counsel for the petitioner, conten- 
ded in the first place that the Court of appeal below acted illegally in 
exercise of its jurisdiction in affirming the decision of the learned Munsif 
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inasmuch as the learned Munsif decreed the suit solely on the basis of 
petition of compromise without satisfying himself that the plaintiff succ- 
eeded in proving that there was ground made out by him within the 
meaning of section 13(1) of the said Act, for eviction ofa tenant. Accc- 
rding to Mr. Gupta the defendant petitioner could not have contracted 
himself out of the provisions of the said Act. In support of this conten- 
tion of his, Mr. Gupta placed reliance on the decisions in (1) Smt. 
Kaushalaya Devi & Ors. v. K.L. Bansal, AYR 1970 SC 839, (2) M/s. Sitaram 
Srigopal v. Union Carbide India Ltd, AYR 1973 Cal 322 and (3) Hublila 
Sadashiv v. Mohammad Makbool Ahmed Khan and ors., AIR 1977 M.P. 65. 
In Sm.t Kaushalaya Devi’s case (supra) the suit was one under Delhi and 
Ajmer Rent Control Act. There the parties entered into a compromise 
to the effect that a decree for ejectment be passed against the defendant, 
executable after certain date and a new standard rent at a certain amount 
was fixed, to be payable from a certain date. On the basis of such a com- 
promise the court passed the following order : 

“In view of the statement of the parties’ Counsel and.the written 
compromise, decree is passed in favour of the plaintiff and against 
defendant.” 

7. In the circumstances aforesaid it was held that the decree passed 
on the basis of compromise contravened section 13(1) of Delhi and Ajmer 
Rent Control Act because the Court passed the decree in terms of the 
compromise without satisfying itself that the ground of eviction existed 
and that accordingly the decree was a nullity. This view was followed in the 
later decision in (4) Bhadur Singh v. Munni Subrat Dasi (1969) S.C.W.R. 
51. The said decision in Kaushulaya’s case was also followed in the case 
of M/s. Sitaram Srigopal (supra) and the case of Hublila Sadashiv (supra). 

8. Ina later Supreme Court case (5) K. K. Chari v. R.M. Sheshadri, 
AIR 1973 SC 1311, it was held that an order of eviction founded ona 
compromise was not necessarily void, provided the jurisdictional fact, 
namely, the existence of one or more of the grounds of eviction was shown 
to have existed when the Court passed the decree on the strength ofa 
compromise. There isno doubt that the Court should be satisfied about 
the existence of such grounds-before it passes any decree on the basis of 
a compromise but such satisfaction need not bein the form of a judicial 
finding. Sucha decree on the basis of a compromise may be passed if 
the Court on a consideration of the materials before it is satisfied about 
the existence of a ground for eviction. If there is admission on the part of 
the tenant that the landlord was entitled to possession on one or more of 
the grounds contained in the relevant statute, the Court would be justified 
in passing a decree on the basis of such admission without any further 
enquiry being made by the Court regarding the existence of such grounds. 
This in substance is the purport of the decision in said K.K. Chari’s case 
(supra). In thecase of (6) Nagindas Ramdas v. Dalpatram Ichharam, 
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AIR 1974 SC 471, the decision in the said K. K. Chari’s case was followed. 
There it is held that the mere fact that Or. 23 Rule 3 of the Code of Civil 
Procedure is applicable to the proceedings ina suit under the Bombay 
Rent Act, does not remove that prohibition on the rent Court or empo- 
wer it to make a decree for evicton de hors the statute. 


9. Inastill later case, (7) Roshan Lal and Another v. Madan Lal 
and ors., AIR 1975 SC 2130 the earlier decisions of the Supreme Court 
teferred to above and some of the High Courts, namely, Madhya Pradesh, 
Gujarat and Punjab High Courts were reviewed. The substance of what 
is laid down in that case may be stated ‘as follows : — 


When a suit is governed by any Rent Restriction or Eviction Control 
Act and the issue therein goes to trial the Court may pass a decree for 
eviction only if it is satisfied on evidence that a ground for passing such 
a decree in accordance with the requirement of the Statute has been esta- 
blished. This is so even when the trial proceeds exparte. It is, however, 
open to the parties to enter intoa compromise with a view to avoiding 
the risk of protracted litigation expenses. In sucha case the matter to 
be considered is whether the compromise is in violation of the require- 
ment of law. The compromise must indicate either on its face or in the 
background of other materials in the case that the tenant expressly or 
impliedly is agreeing to suffer a decree for eviction because the landlord 
is entitled to have such a decree under the law. The provisions of Order 
23 Rule 3 of the Code of Civil Procedure apply to eviction suits governed 
by the Special Statute. If the compromise regarding the eviction of the 
tenant is found to be in violation of a particular Rent Restriction or Rent 
Control Act, the Court would refuse to record the compromise as it will 
not be a lawful agreement. Ifon the other hand, the Court is satisfied 
on consideration of the terms of the compromise and, if necessary, by 
considering them in the context of the pleadings and other materials in 
the case, that the agreement is lawful the Court is bound to record the 
compromise and to pass a decree in accordance therewith. 


10. Inthe latest Supreme Court case (8) Suleman Noor Moham- 
med v. Umarbhai Janubhai, AIR 1978 SC 952 the compromise decree 
passed in an eviction suit under the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act, 1947 was found to be nota nullity and 
was therefore executable because the tenant either expressly or impliedly 
suffered a decree for eviction and there was abundant intrinsic material 
in the compromise itself to indicate that the decree passed on its basis 


was notin violation of the Act but was in accordance with it. i 


1i. The aforesaid discussion will show what the present legal 
position is with regard to a decree for eviction based on compromise. 

12. It is now to be considered whether the decree passed in the 
present case on the basis of a petition of compromise satisfies the 
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requirement of the law as adumbrated herein-before. In the petition 
of compromise it is stated the defendant who is the present peti- 
tioner has been possessing the suit premises under the plaintiff 
respondent at a monthly rental of Rs. 45/- according to English 
Calender month. It is further stipulated therein that it is agreed between 
the parties that in lieu of the arear rent and in consideration of the 
agreement this defendant agrees to pay to the plaintiff rental of .Rs. 51/- 
according to English Calender month. It is further stipulated that this 
defendant pays tc the plaintiff Rs. 51/- by way of rent for the month of 
October, 1970. It is further agreed between the parties that the defen- 
dant will pay to the plaintiff Rs. 51/- by way of rent in the first 
week of every succeeding month and that if the defendant fails to 
pay rent for three successive months the plaintiff will be entitled to 
recover possession through Court by executing the decree. The petition 
of compromise, it is further agreed, will form part of the decree. 


13. Inthe plaint the case of the plaintiff was that the defendant 
No. 1 was the tenant under him and the defendant no. 2, the present 
petitioner was brought in asa sub-tenant by the defendant no. 1 without 
the consent of the plaintiff. On the other hand, the case of the defendant 
no.2 is that he was a direct tenant in respect of suit premises and 
that allegation regarding sub-letting was totally false. A perusal of terms 
of compromise referred to above will indicate that there was an admi- 
ssion on the part of the parties to the compromise that the defendant No. 
2, the present petitioner, was a tenant under the plaintiff in respect of 
the suit premises. This is also in keeping with the releyant statement 
contained in the concludirg part of paragraph 7 of the written statement 
wherein the defendant no. 2 the present petitioner, asserted that he was a 
direct tenant in respect of the suit premises and that he was not a sub- 
tenant. Further it appears from order dated November 19, 1970 made 
in the connected title suit that one witness being P. W. 1 Murari Mohan 
Dey who was the husband of the plaintiff was examined on her behalf. 
None of the parties could produce before me the copy of the deposition of 
said Murari Mohan Dey. It will further appear from the self same order 
of the learned Munsif that before passing the decree the learned Munsif 
perused the evidence and was satisfied that the plaintiff had a prima facie 
case. Even apart from the evidence referred to above the admission contai- 
ned in the terms of compromise’ considered in the light of the defence 
case appearing from the concluding part of paragraph 7 of the written 
statement would be considered sufficient to enable the learned Munsif to 
satisfy himself that the case regarding default as disclosed in the plaint 
was made out. Thecase of the plaintiff in that regard was that the 
tenant defaulted in payment of rent since September, 1967. The connected 
title suit being T. S. 12 of 1970 was filed sometime in 1970. Further it 
will appear from the written statement that the fact of default was not 
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denied. On the other hand, some explanation was sought to be offered 
for non-payment of rent. Though in the connected suit several grounds 
including one of default were taken by the plaintiff the discussion afore- 
said would show that the learned Munsif had sufficient grounds to satisfy 
himself that the ground referred‘to in clause (i) of sub-section (1) of section 
13 of the West Bengal Premises Tenancy Act was made out. Thus the 
compromise in the present case does in no way militate against any of 
the provisions of the West Bengal Premises Tenancy Act. 

14. Before the Court of appeal below it was urged on behalf of the 
present petitioner who was the appellant there that the compromise may 
be said to have given rise toa new tenancy and if that be so the present 
decree cannot be put into execution and the remedy of the plaintiff lies 
in a separate suit. In the circumstances of the case it cannot be said that 
the compromise gave rise to a new tenancy, for, the terms contained in the 
petition of compromise show that there was on the part of the parties to 
the compromise an admission to the effect that the defendant no. 2 was 
a tenant under the plaintiff and that in consideration of the arrear rent the 
parties agreed to enhance the amount of rental from Rs. 45/- per month to 
Rs. 51/- per month. In these circumstances, it cannot be said that there was 
a new tenancy created by the terms of compromise and therefore there is no 
question of fresh suit being brought by the plaintiff against the defendant 
no. 2 for obtaining the relief which was provided for by those very terms. 

15. It was further contended that the terms contained in the peti- 
tion of compromise to the effect that in case of three successive defaults 
in payment of the monthly rental, the decree-holder will be entitled to 
put the decree into execution violated the Statutory provisions and that 
accordingly such terms could not be given effect to. This term is not 
opposed to the provisions contained in clause (i) of sub-section (1) of 
section 13 of the West Bengal Premises Tenancy Act. If there was a suit 
for eviction on the ground of default the tenant would at best be entitled 
to the protection afforded by sub-section (4) section 17 of the said Act 
provided he made deposit or payment as required by sub-section (1), 
sub-section (2) or sub-section (2A) of said section 17. In the circumstances, 
the impugned term cannot be said to have infringed the provisions of said 
sub-section “(4) inasmuch as the tenant might have waived or might 
not have asked for such protection In the present case, the landlord 
and the tenant effected a compromise and it was agreed between them that 
in case of three successive defaults the landlord would be entitled to put 
the decree into execution. Thus, this contention also has on substance. 

16. No other question was raised before me in this case and I find 
no reason to interfere. 


The Rule is accordingly discharged but in the circumstances of the 
case I make no order as to costs. = 


K. M. G. See 


+ 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Salil Kumar Datta 
7 Decision: April 20, 1979 
Jiban Roy Choudhury . g Petitioner 
Versus 

Sm. Taramoyee Debi At Respondent” 

West Bengal Premises Tenancy Act 1956 as amended by Act XXXIV 
of 1969, sec. 13(1)(ff)—Recovery of possession for reasonable require- 
ment— Concept of ownership. 

Plaintiff respondent Sm. Taramoyee is a legatee as a life estate 
holder under the will of the full owner of the suit premises. She insti- 
tuted a suit against the defendant Jiban for recovery of possession of 
a portion of the suit premises on the ground that she required the 
suit premises reasonably for accommodation for herself and her 
family members. Defendant contested the suit and denied the case 
of reasonable requirement of the plaintiff. Trial Court held that plain- 
tiff had beneficial interest for life, was no owner of the suit property 
_ and did not establish reasonable requirement; the court dismissed the 
' suit. On appeal, the Appellate court held that the plaintiff was the owner 
and she reasonably required the suit premises. Appeal was allowed. 
Against this decision the defendant appealed to the High Court and 
contended that the suit was not properly framed and that plaintiff not 
being the owner, the decree under sec. 13(1)(ff) of West Bengal Premises 
Tenancy Act could not be sustained. 

HELD: There is no infirmity in the framing of the suit. (Para 7) 

In the instant case, under the terms of the will plaintiff was given 
a life interest in the suit premises without any right of alienation and 
on her death the legacy was to vest in her sons absolutely. Her owner- 
ship limited till her death entitled her to sue as owner of the premises as 
contemplated in law, Further the reasonable requirement pleaded in the 
plaint and establish¢d in evidence is also in respect of the sons of the 
Plaintiff, who are also the ultimate legatees under the will with absolute 
right of ownership. In the context of the accepted legal position that 
the requirement of the landlord includes the requirement of his family 
members, who again here are owners of the legacy. being the property 
whereof the suit premises forma part in vested interest, there is no escape 
from the decree when the conditions under clause (ff) of sec. 13(1) of 
the West Bexgal Premises Tenancy Act 1956 as amended by Act XXXIV 
of 1969 have been satisfied. (Para 17) 

The appealis dismissed. 

Cases referred to :— 

(1) Bhagyalakshmi Dey v. Nanda Dulal Kundu, 77 CWN 817 
(2} Parekh Brothers v. Kartick Chandra, AIR 1968 Cal. 532 
(3) Janaki Ammal v. Narayanaswami, 1916 PC 117 

* Appeal from Appellate Decree No. 833 of 1977 
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(4) Kalishankar y. Dhirendra, 1955 (1) SCR 467 

(5) Jogamaya Pakhira v. Santi Sudha Bose, ILR 1966 (1) Cal 70 

(6) Carritt Moran & Co. (P). Ltd. v. Roneo Ltd. ILR 1969 (1) Cal 347 
Saktinath Mukherjee and Asis Chandra Bagchi ies for Petitioner 
Bankim Chandra Dutt and Sm. Bulu Das wis ... for Respondent 

The judgment of the Court was as follows :— . 

This is an appeal against a decree of reversal. The plaintiff along 
with Radharani instituted the suit on March 23, 1973 for recovery of posse- 
ssion of portion of the ground floor of premises No. 221/6A, Rash Behari 
Avenue, P.S. Ballygunge, Calcutta which defendant held as a monthly tenant 
ata monthly rent of Rs. 90/- payable according to English Calender 
month. The suit property belonged to Satish Chandra Banerjee since 
deceased and the tenancy was created by him. By a will Satish, who was 
childless, bequeathed the said property to his wife Niharika in life interest, 
thereafter to Taramoyee, wife of his brother’s son Abani, in life interest 
and thereafter to her sons absolutely. He also bequeathed premises No. 
221/6B, Rash Behari Avenue for life to his wife Niharika thereafter to . 
daughter Radharani wife of his brother’s son Dharani, also for life and 
thereafter to her sons absolutely. 

2. Niharika predeceased her husband and on the death of Satish 
Chandra Banerjee, Taramoyee and Radharani applied for grant of Letters 
of Administration in respect of the two premises mentioned above which 
was duly granted to them on March 30, 1967 in Act XXXIX Case No. 
198 of 1962. It was stated in the plaint of the suit that Taramoyee and 
Radharani had been in occupation of the respective premises separately 
as directed in the will. Radharani was joined also asaco-plaintiff with 
Taramoyee to avoid all the controversy. The plaintiff’s case was that the 
suit premises were required for accommodation for herself, her sons and 
their family members as her present accommodation in the first floor and 
portion of ground floor was insufficient for the purpose. [t was stated 
that the plaintiff Taramoyee had no reasonably suitable accommodation 
for her and the members of her family and she required the suit premises 
reasonably for accommodation for herself and her family members as 
detailed in the plaint. The tenancy was terminated with expiry of Septe- 
mber, 1972 by notice to quit dated July 27, 1972. This notice was duly 
served but the defendant failed to vacate the suit premises. The suit was 
filed as already stated claiming the decree for ejectment and khas -po- 
ssession of the premises and also for a decree for damages on payment 
of additional Court fees. 

3. The defendant contested the suit filing his written statement den- 
ying the case of requirement made by the plaintiff. It was also denied 
that the plaintiff Taramoyee had no reasonably suitable accommodation 
for her or for other members Of her family or that she required the suit 
premises resonably. It was further stated that she had enough 
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accommodation at her disposal at premises No. 221/6A, Rash Behari 
Avenue, Calcutta. It was also stated that the notice to quit was 
invalid and insufficient and not served as alleged. It was accordingly sub- 
mitted that the suit should be dismissed. 


4. Incourse of proceeding, it appears, on December 20,1974 a 
petition was filed under Order 22 Rule 2 read with section 151 of the Code 
of Civil Procedure by Taramoyee plaintiff No. 1 stating that the plaintiff 
No. 2 Radharani died on September 1, 1974 and right to sue survived on 
Taramoyee alone and accordingly it was necessary to eause entry to that 
effect and to grant leave to her to proceed with the suit alone. This 
application was disposed of by order 47 dated May 7, 1975 which is as 
follows :— 


“Both parties filed hazira. Defendant is present, through their 

© lawyers. The petition under Order 22 Rule 2 C P.C is taken up for 

hearing. The learned Advocate for the defendant stated before me 

that he had no objection if the petition under Order 22 Rule 2 is 
allowed. 


This is a petition under Order 22 Rule 2 C.P.C. filed by the plai- 
ntiff stating that the plaintiff No. 2 died on 1.9.1974 and the right to sue 
survives to the plaintiff No. 1 (Petitioner) alone. Learned lawyer 
for the defendant having no objection let the name of plaintiff No. 2 
be ‘deleted from the cause title of the plaint. The plaintiff No. 1 1s 
hereby permitted to proceed with the suit.” 


5. Onatrial of evidence the learned Munsif relying on the decis- 
ion in (1) Bhagyalakshmi Dey v. Nanda Dulal Kundu 77 CWN 817 
held that since the plaintiff No. 1 who was the administrator to the estate 
of the testator holding the beneficial interest for life, was no owner of the 
suit property, the suit by her was not maintainable. It was further held ‘ 
that the plaintiff’s reasonable requirement of the suit premises was not 
established. In regard to issue of notice as also other issues it was stated 
by the learned Munsif that as the issues were not pressed, it was not nec- 
essary to decide the issues. The suit was accordingly dismissed. 


6. On appeal, the appellate court held that the suit was instituted 
by the plaintiff as owner-legatee and notas administrator. It was further 
held that the plaintiff acquired ownership over the property and was enti- 
tled to enjoy the same in exclusion of all others during her life time as 
absolute owner subject to resttiction on alienation. The plaintiff, it was 
held, was the owner of the property and not entitled merely to the bene- 
ficial interest in the property. As to requirement it was held that the 
plaintiff reasonably required the’ suit premises for her personal use and 
occupation and also of the members of her family. The suit was held 
to be maintainable and the plaintiff was held to be entitled to a decree 
for ejectment on the ground of her own use and occupation. The appeal 
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was allowed and the suit was accordingly decreed. This appeal is against 
this decision. 


7. Mr. Saktinath Mukherjee, learned advocate appearing for the 
appellant, submitted firstly that the notice of ejectment was given by the 
two ladies as Executors (wrongly described in place of administrators) 
whereas the contract of tenancy that was pleaded and established was by 
plaintiff no. 1 only. The decision in (2) Parekh Brothers v. Kartick | 
Chandra, AIR 1968 Calcutta 532 was referred to wherein it was held 
that while in the suit for eviction the case was made that there were 
three landlords and it was proved as contended by the defendant that 
only one of them was the landlord, the Court held that the plaintiff could 
not succeed and the contention that the names of two other plaintiffs should 
be treated as surplusage was rejected. In this case however, as has been 
pointed out by Mr. Dutta learned Advocate for the respondent, the tena- 
ncy was created by the original owner, Satish Chandra Banerjee and not 
by the two plaintiffs. When the notices of termination was given the estate 
of Satish Chandra was under the administration of the two administrators 
the plaintiffs Taramoyee and Radharani and it was also stated in the plaint 
that in terms of the will the two ladies had taken possession of their respec- 
tive properties bequeathed to them. Further on the death of Radharani 
the application under Order 22 Rule 2 was allowed in effect on consent 
as quoted above. That being the position Ido not think that there is 
any infirmity in the frame of the suit in respect of parties. This content- 
ion accordingly must be overruled. 


8. The real controversy between the parties as to whether the plain- 
tiff Taramoyee is the owner of the property, whereof the suit premises 
constitute a portion to sustain the decree under section 13(i) Clause (ff) 
of the West Bengal Premises Tenancy Act, 1956. Mr. Mukherjee drew 
my attention to Article 176 of Mulla’s’ “Hindu Law” where the jearned 
author was dealing with the widow’s estate under the Hindu Law. It has 
been stated therein that the widow or other limiled. heir is not a tenant 
for life but is the owner of the property inherited by her, subject to 
certain restrictions on alienation, and subject to its devolving upon the 
next heir of the last full owner upon her death. The whole estate is for 
the time vested in her and she represents it completely. She is the owner 
of the property inherited from her husband except that she cannot alienate 
in any manner the corpus of the property except for legal necessity or for 
the benefit of the estate or with the consent of the next reversioners and 
so long as she is alive no one has any vested interest in succession as held 
in (3) Janaki Ammal y. Narayanaswami, AIR 1916 PC 117 and (4) Kalishan- 
kar v, Dhirendra, 1955 (1) SCR 467. Ascording to Mr. Mukherjee, the 
life interest the plaintiff had in the premises conferred by the will did 
not make her the “owner” of the premises as she was merely a life tenant 
with the vested interest of the legatees in the property as provided in the 
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will in terms of the willas also Section 119 of the Indian Succession Act 
1925. The concept of “full owner” in Section 14 of the Hindu Succe- 
ssion Act, 1956 used in the context of property denotes a right indefinite 
in point of user, unrestricted in point of disposition, unlimited in point 
of duration and heritable as such right by the heirs of the owner which 
is not the position here. 


9, The meaning of the expression owner was considered by this 
Court in (5) Yogamaya Pakhira v. Santi Sudha Bose, ILR 1968 (1) Calcutta 
70 when P. N. Mookerjee, J. speaking for the court observed : 

“The two expressions ‘owner’ and ‘permanent lessee’ are in our 
view, not synonymous, and we find nothing in the present statute either 
in its language or in its scheme, object or purpose to construc the term 
‘owner’ as used in the above section as including a permanent lessee. 
On the other hand, it seems to us that it would serve more the object 
and purpose of the statute and it would certainly be more in conso- 
nance with its language and scheme to construe the two expressions 
differently, that is, in their normal or usual sense. Neither the rule of 
plain grammatical or literal construction nor the golden rule of inten- 
tion would support a different view. This construction will also 
be emphasised and supported and amply made clear if we remember 
that in the previous Act, namely the Act of 1950 in the relevant part 
of the statute the corresponding phrase or expression was quite gene- 
ral or unrestricted, namely for his own occupation’. There was no 
limitation on the said phrase or expression and there was no necessity 
of adding the present qualifying words ‘if he was the owner’ unless 
the Legislature intended to put a restriction or limitation on the above- 
quoted phrase or expression in question. It is thus clear from the 
changed or altered language of the statute or the statutory provision 
in question that, in enacting the present statute (The West Bengal Pre- 
mises Tenancy Act, 1956), the Legislature’s intention was to allow the 
landlord’s claim of ejectment on the ground of reasonable requirement 
of the premises for his own occupation only in cases where the landlord 
was the owner of the said premises and, in that view, the word ‘owner’ 
must be given its ordinary dictionary or usual meaning and would 
not include a permanent lessee. 

We may point out further that ifa permanent lessee is included 
within the word ‘owner’ there will be no reason for excluding a lessee 
for a long term and, ifa lessee for a long term is to be included, it 
would be hardly possible to limit the period or term in that behalf with 
the result that the added words or expression ‘if he is the owner’ would 
become meaningless and unnecessary and wholly redundant. This will 
plainly go against the settled rule of statutory construction that no words 
in a statute should ordinarily be held to be redundant there being, in 
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` the matter of the present statute, no exceptional circumstances or 
compelling reasons for holding the contrary. 

In the premises we would accept the appellant’s argument that 
the term ‘owner’ as used in the section before us, should receive 
its ordinary connotation in the sense of meaning a person who 
has the full or absolute Ownership of the disputed property. We 
would accordingly hold that the plaintiff-respondent. who is only a 
permanent lessee of the property in question, would not be entitled 
to the relief of ejectment in the instant suit. 

10. In (6) Carritt Moran & Co. P. Ltd. v. Ronea Ltd. ILR 1969 (1) 
Calcutta 347, the Division Bench following Yogomaya’s case, P. N. Mooke- 
rjee, J. delivering the judgment of the Court observed :— 

“The plaintiff, in order to succeed in the instant suits, must prove 
that it is the owner of the disputed premises. Admittedly the plaintiff 
in only a lessee, though for a long term, namely 66 years, and accor- 
ding to the decision of this Court in Yogomaya v. Santi Sudha, with 
Which we entirely agree, event a permanent lessee cannot claim to 
be the owner within the meaning of the aforesaid statutory provision.” 

11. These decisions were on interpretation of clause (f) of section 
13 (1) of the Act which was split up to clauses (f) and (ff) by Amendment 
Act XXXIV of 1969 but the provisions ‘if he is the owner’ were attached 
to the landlord under both clauses, original (f) and amended (ff) in similar 
terms. 

12° In Salmond’s Jurisprudence (12th Edition) the ownership is 
described as follows (Chapter 8). 

“Ownership denotes the relation between a person and an object 
forming the subject matter of his ownership. It consists ina complex 
of rights, all of which are rights in rem, being good against all the world 
and not merely against specific persons. Though in certain situations 
some of these rights may be absent, the normal cases of ownership 
can be expected to exhibit the following incidents”. ; 

The incidents are (i) right to possess the thing though he may be wrong- 
fully deprived of it or may have voluntarily divested himself of it (ii) right 
to use and enjoy the thing owned right to manage and use, to the income 
from it such right to possess being in fact liberties : (iii) right to consume 
or destroy as also to alienate or transfer the thing by will after death or by 
conveyance during life-time : (iv) right of ownership being inderterminate 
in duration such interest being perpetual, being determined neither by any 
set point (as the interest of a lessee or bailee) nor by owner’s death, as 
the property owned can descend to his heir’s or while the new ow- 
ner’s interest is to continue, if the property is sold to him prior to 
death, unaffected by such death (v) ownership is residuary in character 
and when the lesser rights are given away their extention revives all 
rights in the owner. 
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13. The absolute owner ofa property has the right to assert his 
title to the property as also all rights of ownership allowed by the legal 
system subject to provisions of public law. Such right is also limited by 
adverse dominant rights of an encumbrancer or of the possessor. All the 
same while a thing is owned by one person only at a time, a duplicate 
ownership is perfectly possible. Two or more persons may at the same 
time have ownership of the same thing vested in them aS co-owners. 

14. Apart from such co-ownership, there may be a fragmentation 
of ownership in respect of time and the rights of ownership can be split 
between several persons ona temporal plane. The method would be for 
a man to convey the land to his son. A for life and thereafter to his 
other son B in fee simple. The learned author observes : 

“In this case neither son becomes sole owner of the land ; nor 
would they be co-owners. Each is sole owner of a separate estate or 
interest in the land ; A has a life estate which is vested in possession ; 
B has a fee simple remainder vested not in possession but in interest : 

Such concept of ownership by vesting of legacies has been expressly reco- 
gnised in Section 119 of the Indian Succession Act, 1925. Another insta- 
nce of duplicate ownership is a trust which allows for the separation of 
powers of managament and the rights of enjoyment. The learned author 
describes the legal position as follows : — 

“Trust property is that which is owned by the two persons at the 
same time, the relation between the two owners being such that one of 
them is under an obligation to use his ownership for the benefit of the 
other. The former is called the trustee and his ownership is trust own- 
op ; the latter is called the beneficiary and his is beneficial owner- 
ship”. 

The trustee to whom the conveyance is made as the legal owner is to ma- 
nage the property and hold the. profits on trust for the beneficial owners 
of the property. 

15. Inthe case before us, we are not concerned with a trust but 
of vesting of legacies bya will by the late owner. We have seen that 
the concept of “ownership” under the West Bengal Premises Tenancy Act, 
as laid down in (5) Yogomaya Pakhira’s case is the full or absolute owner- 
ship of the property. Such right is not possessed of even by a permanent 
lessee or as it appears by any tenant who may construct structures 
ona leased land under terms of lease without however having any per- 
manent or absolute right to their continued existence at the same time 
being subject to eviction by his lessor on specified grounds. 

16. We have noticed the incidents of ownership as indicated above, 
but it seems that the simultaneous existence of all such incidents are not 
imperative to constitute the ownership ofa property. The unfettered 
rights fn rem to possess the property exclusively and freely on his own 
hehalf without any set point of time to manage use and enjoy the 
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Property and the income thereof, for his benefit without any scope for 
interference from holder of any title paramount, or any claimant having a 
vested interest or any other person are material rights which will also cons- 
titute his Ownership of the property during the life time of the person 
Possessing such rights representing the estate completely. The absence of 
the right of alienation of the property or the existence of such right being 
dependent on the happening of an involuntary event will not detract his 
ownership of the property conferrred on him under the will. The facts 
that the interest is neither perpetual nor residuary will not undermine his 
Ownership when the person owning the property in life interest akin to 
the Hindu widow’s estate has also the other rights in the property for 
his benefit and use absolutely against all persons without any restriction or 
interferance from any quarter including the legatees owning the vested 
remainder whose right would arise and he effective only on the death of 
the holder of the life interest. Such concept is not inconsistent with the 
concept of ownership in our law which as we have seen, can be fragmented 
with reference to time, provided such owner during his life time has the 
absolute right of possession and enjoyment of the property on his own’ 
behalf and benefit against all the world. There is no Statutory’ prohibi- 
tion against such concept of ownership which again does not appear to 
be opposed to normal or usual sense of ownership or plain grammatical 
or literal construction or to the golden rule of -intention emphasised in 
Yogamaya’s case. 


17. In this case, under the terms of the will Taramoyee was given 
a life interest in the suit premises without any right of alienation and on 
her death the legacy was to vest in her sons absolutely. We have seen 
that her ownership limited till her death entitled her to sue as owner of 
the premises as contemplated in law. Further the reasonable requirement 
pleaded in the plaint and established in evidence is also in respect of the 
sons of the plaintiff who are also the ultimate legatees under the will 
with absolute right of ownership. In the context of the accepted legal © 
position that the requirement of the landlord includes the requirement 
of his family members, who again here are owners of the legacy, being 
the property whereof the suit premises form a part in vested interest. 
Phere is no escape from the decree when the conditions under clause (ff) 
of section 13(1) of the Act have been satisfied. 


The appeal accordingly fails and is dismissed, without any order 
for costs in the circumstances. 


P. R. 
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[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Chittatosh Mookerjee and Mr. Justice 
Bankim Chandra Roy 
Decision : March 30, 1979 


Sanatan Roy es at .. Petitioner 
Versus 

The Municipal Commissioners of Dum Dum 

Municipality & Ors. Respondents* 


Bengal Municipal Act 1932 as amended by Act XVI of 1966, secs. 3(2), 
3(27), 102 (b) (ii), 103—Power of Commissioners to transfer land —Whe- 
ther land includes building—It a voter can apply under Art. 226 of the 
constitution—If proof of special damage necessary. 

Commissioners constructed a Town Hall and invited offers for lease 
of the Hall. Several offers were received. Ata meeting held on 8.6.75, 
commissioners considered the offers and decided to accept the offer of 
Nikhilesh for lease of the Town Hall for cinema shows for five years at an 
arnual rent of Rs. 50000/- with option for reversal for three more such 
terms. On June 26, 1975, a deed of lease was executed by the chairman 
in favour of Nikhilesh. Sanatan filed a writ petition for cancellation of 
the resolution of the commissioners dated 8.6.75 and for injunction. Trial 
Court held that the lease was invalid and directed the Municipality to act 
in accordance with law. Against that decision Sanatan filed an appeal, so 
also the commissioners preferred an appeal. Both the counsel for the 
commissioners and Nikhilesh contended (1) thatas Sanatan was not a 
ratepayer, he had no locus standi to file a writ petition, that he had not 
suffered any loss or injury (2) that Sanction of government was not nece- 
ssary under sec. 102 of Bengal Municipal Act, as the commissioners did 
not execute lease of land but of the Town Hall building. 

HELD: Commisstoners did not obtain any previous sanction of the 
State Government in terms of the sub clause (ii) of clause (b) of sec. 102 
of the Bengal Municipal Act 1932 as amended by sec. 4 of West Bengal Act 
XVI of 1966, further they did not record that the property was not required 
for the purpose of the Act. Section 3(27) of the Actin defining land has 
verbatiam adopted the definition of the term immovable property given in sec. 
3(21) of the Bengal General Clause Act 1889. Therefore land includes 


building. (Para 6 and 7) 
The lease also contravened sec. 103(1) of the Act as it was signed 
only by the chairman and not two commissioners. (Para 9) 


The lease executed on 26.6.75 was purported to have been ratified 
by another lease dated 28.12.77. A contract which is not in compliance 
of sec. 103 of the Act is ultra vires and there could be no question of 
notification of a void act. (Para 11) 

Sanatans’ name has been included in the Electoral Roll for election 
of commissioners of Dum Dum Municipality. Prima facie, Sanatan is a 

* Appeal from Original Order FMA 180 of 1979 and FMA 317 of 1979 
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resident of Dum Dum. Asan elector of the said Municipality Sanatan 
has locus standi to apply under Act. 226 of the constitution to res- 
train the commissioner from acting ultra vires. (Para 14) 
Bengal Municipal Act no longer requires payment of rates or fees 
as qualification for yoting in an election of commissioners, franchise {s 
based on residence. Every elector of a municipality has real interest in 
seeing that the municipal affairs are carried on in accordance with law. 
In case a Municipality acts ultra vires, a resident of the municipal area who 
is also a municipal voter ts certainly seriously prejudiced. He need not further 
prove special damage by way of nuisance or annoyance to him. (Para 15) 
The impugned resolution and the Indenture of lease were ultra vires. 
The appeal preferred by the commissioners is dismissed and appeal by 
Sanatan is allowed in part. 
Cases referred to :— 
(1) Jitendra Nath Mukherjee vy, Commissioner of Baduria Municipality, 
AIR 1967 Cal. 423 
(2) Dr. H.S. Rikhy v. New Delhi Municipal Committee, AIR 1962 SC 554 
(3) State of West Bengal v. B.K. Mondal, AIR 1962 SC 779 
(4) Chatturbhuj Vithal v. Moreshwar Parashram and Others, AIR 1954 
SC 236. 
(5) Narendra Nath Chakravarti v. Corporation of Calcutta & Ors., AIR 
1960 Cal 102 
(6) Jatindra Mohan Sen Gupta, in Re :— AIR 1925 Cal-48 
(7) Shanlear Roy Chandra v, H.E.A. Cotton, AIR 1925 Cal 373 
(8) The Municipal Corporation Bombay & Anr.y. Govind Laxman 
Savant, AIR 1949 Bom. 229 
(9) Gadde Venkateswar Rao v. Govt. of Andhra Pradesh, & Ors. AIR 
1966 SC 828 
(10) Calcutta Gas. Co. Proprietory Ltd. v. State of West Bengal, 
AIR 1962 SC 1044 
(11) Jashbhai Motibhai Desai v. Roshan Kumar & Ors. AIR 1976 SC 578 
(12) Bar Counsel of Maharashtra v. M.V. Dabhalkar, AIR 1975 SC 1092 
(13) K. Ramadas Shenoy v. The Chief Officers, Town Municipal Council, 
udipi, & Ors. AIR 1974 SC 2177 
(14) The Government of India & Ors. v. The National Tobacco Co. of 
India Ltd. Calcutta, AIR 1977 AP 250 
(15) A’bad Cotton Mfg. Co, Ltd v. Union of India. AIR 1977 Guj. 113 
N.C. Chakraborty & M.M. Mullick for petitioner In F.M.A. No. 180 of 1979 


A, P. Chatterjee and Paritosh Mukherjee... .. for respondent No. 7 
N. N. Gupta and Amaresh Bhattacharyya ..._ for respondents Nos. 1 & 2 
A. P. Sarkar .. for State 


The judgment of the Court was as follows :— K 
Mookerjee, J. : The Commissioner of Dum Dum Municipality 
have constructed a Municipal Town Hall with municipal funds and also 
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With financial assistance of the Calcutta Metropolitan Development Author- 
ity. The Commissioners had thereafter issued advertisement inviting 
offers for taking lease of the said Town Hall for staging theatrical perfor- 
mances or exhibiting cinema shows. Several offers were received in res- 
ponse to the said advertisement. The Commissioners of the Municipality 
ata meeting held on 8th June, 1975 purported to consider the said offer 
and further decided to accept the offer of Sri Nikhilesh Ghosh for the lease 
of the said Town Hall for exhibiting cinema shows at an annual rent of 
Rs. 50,000/- payable in advance by monthly instalments for 5 years with the 
option for renewal for three more such terms at an enhanced rent of 10% 
for each successive term. The Commissioners authorised the Chairman 
to enter into an agreement incorporating the points discussed in the mee- 
ting dated 8th June, 1975. 

2. On June 26,1975 and Indenture of Lease between the Commi- 
ssioners of Dum Dum Municipality represented by their Chairman of the 
One part and Sri Nikhilesh Ghosh Öf the other part, was executed purpor- 
ting to demise and lease out the said Town Hall to Nikhilesh Ghosh for a 
term of 5 years with option for renewal for three successive terms pursuant 
to the aforesaid resolution of the Commissioners of the said Municipality. 

3. Sanatan Roy, who is the appellant in F.M.A. No. 180 of 1979, 
filed a writ petition inter-alia praying that the said resolution of the 
Commissioners of Dum Dum Municipality dated June, 8, 1975 be cance- 
lled and the respondents be prohibited from giving any effect or taking 
any steps in pursuance of the said resolution dated June 8, 1975. The 
said petitioner also prayed that the licence for permanent cinema shows 
gtanted by the District Magistrate, 24-Parganas in favour of the respon- 
dent No. 7 be also cancelled and/or withdrawn. 

4. At this stage, it may be pointed out that in his writ petition, 
Sanatan Roy did not give sufficient particulars relating to the grant of a 
licence under the West Bengal Cinema (Regulation of Public Exhibi- 
tions) Rules, 1956 in favour of Nikhilesh Ghosh, the respondent No. 7. 
He merely averred that the District Magistrate, 24-Parganas by a letter 
had informed one of the citizens that he had rejected the application of 
Nikhilesh Ghosh for licence but his order was revised by the State Gover- 
nment and matter could be taken up with the concerned department of 
the Government and no further action was possible from his end (vide 
paragraph 5 of the writ petition). No copy of the order of the District 
Magistrate, 24-Parganas rejecting the said application of the respondent 
No. 7, Nikhilesh Ghosh, was annexed to the writ petition. Neither 
the petitioner nor the respondents to the Civil Rule disclosed the precise 
terms of the order of the State Government purporting to revise the said 
order of rejection by the District Magistrate, 24 Parganas. The writ 
petition did not contain any prayer for quashing the said revision order of 
the State Government. The judgment of the learned Single Judge disposing 


492 Sanatan Roy v. Dum Dum Municipality [1979 (1) CLI 


of the Civil Rule No. 1989(W) of 1977 also makes no reference to 
the granting of the said cinema licence. For all these reasons, we do not 
propose to consider the legality or otherwise of the purported granting 
of licence under the West Bengal Cinema (Regulation of Public Exhibi- 
tions) Rules, 1965 in favour of Nikhilesh Ghosh and keep open all claims 
and contentions of the parties with . regard to the validity, legality or 
otherwise of the said licence for exhibiting films in the Town Hall at Dum 
Dum. Accordingly, both parties will be entitled to take recourse to 
appropriate legal proceedings for establishment of their said claims and 
contentions. 

5. S. C. Deb J. by his judgment dated 10th January, 1979 
disposed of the Civil Rule No. 1989 (W) of 1977. His Lordship held 
the lease in question was not valid. He directed the respondent Dum 
Dum Municipality to act in accordance with law regarding the grant of 
any lease in favour of the respondent No. 7. The learned Judge also 
stayed the operation of the order for 8 weeks. He further recorded 
that his order was without prejudice to the rights and contention of 
all parties. Sanatan Roy, the petitioner being aggrieved by the said 
order, has preferred F.M A. 180 of 1977. The Commissioners of 
Dum Dum Municipality have also preferred F.M.A.T 317 of 1979. 
The order of the learned Single Judge did not record that the parties 
had consented to the passing of the said order. Therefore, we take no 
notice of the submission that the order appealed against was by consent 
of parties. 

6. Section 102 of the Bengal Municipal Act, 1932 (an amended 
by Section 4 of W.B. Act XVI of 1966) deals with the powers of the 
Commissioners of a Municipality to purchase, sell, lease or exchange. 
The Commissioners at a meeting under clause (b) of Section 102 may— 

“(b) sell, lease, exchange or otherwise transfer— 

(i) any land which they have acquired for the purpose of re- 
coupment, or 

(ii) with the previous sanction of the State Government, any land 
which is not required for the purposes of this Act : 

Provided that no such sanction shall be necessary for granting a 
lease for a period not exceeding three years.” 

7. It is not disputed that before granting the impugned lease in favour 
of respondent No. 7 Commissioners did not obtain any previous sanc- 
tion of the State Government in terms of the said sub-clause (ii) of clause 
(b) of Section 102 of the Bengal Municipal Act, Secondly, the Commi- 
ssioners of the Dum Dum Municipality in their impugned resolution dated 
8th June, 1975 did not record that the property proposed to be demised was 
not required for the purpose of the Act Mr. N.N. Gooptu appearing on 
behalf of the Commissioner of Dum Dum Municipality, has not seri- 
ously disputed that in case the Section 102 (b) (ii) was applicable, 
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then there has been no compliance with the said provisions. Both 
Mr. Gooptu, appearing on behalf of the Dum Dum Municipality, and 
also Mr. A. P. Chatterjee, for the respondent No. 7, submitted before 
us that in the instant case the Commissioners have leased out their 
building known as the Town Hall and not land. Our attention was 
drawn to the definitions of building under section 3(2) and of “Land” 
under Section 3(27) of the Bengal Municipal Act, 1932. Both these 
expressions have been given inclusive definitions. Secondly, there is 
no reason to hold that the expression “Land” does not include a 
building. Under Section 3(27) ‘Land” includes benefits arising out of 
land, and things attached to the earth, or permanently fastened to 
anything attached to the earth. Thus, Section 3(27) has verbatim 
adopted the definition of the term “immovable property” given in 
Section 3(21) of the Bengal General Clauses Act, 1899. We may also 
usefully refer to the definition of the expression “attached to the 
earth” in Section 3 ofthe Transfer of Property Act, 1882. The said 
expression means : 

(a) rooted in the earth, as in the case of trees and shrubs ; 

(b) imbedded in the earth, as in the case of walls or buildings or 

(c) attached to what is so imbedded for the permanent beneficial 

enjoyment of that to which it is attached. 

In our view, the same meaning should be ascribed to the expression 
“attached to the earth” appearing in Section 3(27) of ths Bengal 
Municipal Act. Therefore, we conclude that the expression “Jand” 
under Section 102 of the Bengal Municipal Act includes buildings. 
Any other interpretation would be contrary to the express wording 
of Section 102 and also against the manifest intention of the Legisla- 
ture to place restrictions upon the power of the Commissioners to 
transfer municipal lands by sale, lease or otherwise. The Commissioners 
of a Municipality is a body incorporated under a statute. The powers, 
duties and functions of the Commissioners have been elaborately enac- 
ted in the Bengal Municipal Act and Rules and bye-laws thereunder. 
It would be absurd to hold that although Section 102 has restricted 
the power of the Commissioners to purchase, lease and sell lands, 
the Act has not put similar limitations upon the power of the Com- 
missioners to sell, lease or exchange buildings belonging to the 
Municipality although such buildings may be much more valuable than 
bare land. The proviso to Section 102 indicates the exception to the 
provisions of Section 102(b). In other words, previous sanction of the 
State Government would not be necessary only in case of granting lease 
of municipal land for a period not exceeding three years. In the instant 
case the Commissioners by impugned resolution and by and Indenture 
of Lease executed by the Chairman of the Dum Dum Municipality 
purported to grant lease for a term of 5 years with option for renewal 


o 
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for three successive terms. Therefore the proviso to Section 102 of the 
Bengal Municipal Act has no manner of application to the instant case. 

8. We are unable to accept the submission of Mr. Chatterjee, 
learned advocate for the respondent No. 7, that a lease granted in favour 
of his client should be deemed to befor a period not exceeding three 
years and therefore, the said lease would be saved under the aforesaid 
proviso. The Court cannot make out a new bargain for the parties. The 
Commissioners purported to resolve that Mr. Chatterjee’s client be granted 
lease of the Municipal Town Hall foraterm of 5 years with option for 
renewal for three successive terms. The said resolution was not in com- 
pliance with the sub-clause (ii) of clahse (b) of Section 102 of the Bengal 
Municipal Act and therefore, the same was in excess of the powers .of 
the Commissioners to lease Municipal lands. This Court cannot modify 
the said resolution of the Commissioners or the terms of the Indenture of 
Lease made in pursuance of the said resolution and hold that the defen- 
dant would be a lessee of the Town Hall for three years. 

9. There was another fatal lacuna in the transaction It is not 
disputed that the Indenture of Lease was in respect of sum exceeding . 
Rs. 500/-. But the same was signed only by the Chairman of the said 
Municipality and not by atleast two Commissioners including the Chair- 
man. ‘Therefore, the lease in favour of the respondent No. 7 was also 
in breach of sub-section (1) of Section 103 of the Bengal Municipal Act, 
1932. Sub-Section (3) of Section 103 of the Bengal Municipal Act provides 
“unless so executed such contract shall not be binding on the Commissio- 
ners” Therefore, the Indenture of Lease between the Commissioners of 
Dum Dum Municipality on the one hand, and the respondent No.7, on 
the other, was not binding upon the Commissioners. It is unnecessary 
for us to refer to all the case law on the subject. We find that the uniform 
view is that a lease which is not in compliance with Section 103 of the 
Bengal Municipal Act is not merely viodable but void. It would be suffici- 
ent to mention the decision of Bijayesh Mukherjee, }. in (1) Jitendra Nath 
Mukherjee v. Commissioners of Baduria Municipality & Anr., AYR 1967 
Calcutta 423 which refers to the judicial decisions on the said point. In 
this connection, we may also refer to the decision of the boner Court in 
(2) Dr. H.S. Rikhv v. New Delhi Municipal Committee, AIR 1962 SC 554. 
The Supreme Court with reference to the similar provision contained 
in Section 47 of the Punjab Municipal Act at page 561 of the report 
held that where the essential conditions are not fulfilled there could be 
no contract and no transfer of property. The Supreme Court further held 
that a contract notin accordance with provisions of the Act in question 
would be unenforceable and therefore void. A lease which does not fulfil 
formalities under a statute relating to a public corporation, would be ultra 
vires and therefore null and void. . 

10. We also reject the submission of Mr. Chatterjee that a lease in 
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writing for a term of 5 years in respect of the Municipal Town Hall is not 
a contract and therefore, Section 103 of the Bengal Municipal Act has 
no application in the instant case, Mulla on Yransfer of Property Act 
(5th Edition) at page 637 quoted :— 

“The relation of lessor and lessee is one of the contract, and in 
Bacon’s Abridgement a lease is defined as ‘contract between the lessor 
and the lessee for the possession and profits of land, etc., on the one 
side and recompense by rent or other consideration on the other”. 

The instant lease in favour of the respondent No. 7 originated in an agree- 
ment between the Commissioners, on the one hand, and the respondent 
No. 7 on the other. The said agreement purported to result in transfer in 
favour of the defendant No. 7 of right to enjoy the Municipal Town Hall 
subject to certain express and implied terms. The impygned Indenture of 
lease contained several covenants. We may also refer to Section 4 of the 
Transfer of Property Act, 1882 which provides that “the Chapters and 
Sections of this Act which relate to contracts shall be taken as part of 
the Indian Contract Act. Undoubtedly, there is a clear distinction 
between a completed conveyance and an executory contract (see dis- 
cussions at page 47 of Mulla’s Transfer of Property Act, 1882, 6th Edition). 
Bijayesh Mukherji, J. in Jitendra Nath Mukherjee’s case (supra), at page 
427 paragraph 27, has correctly stated the law on the subject and we respe- 
ctfully agree with the same. 

11. Our attention was drawn to the following subsequent facts. On 
28th December, 1977 the Commissioners of the said Municipality purported 
to execute a deed in favour of Nikhilesh Ghosh ratifying the registered 
lease dated 26th June, 1975. A contract which is not in compliance with 
Section 103 is ultra vires and, therefore, there could be no question of rati- 
fication of a void act. The Supreme Court in (3) State of West Bengal v. 
B.K. Mondal, AYR 1962 SC 779 (783) with reference to Article 299(1) of the 
Constitution held that a contract which is void, may not be capable of 
ratification. The Supreme Court also explained their earlier decision in 
(4) Chatturbhujf Vithaldas Jasani v. Moreshwar Parashram and others, AIR 
1954 SC 236. But the Supreme Court pointed out that under certain 
circumstances Section 70 of the Contract Act may be attracted in such 
cases of void contract. 

12. The learned Single Judge has, therefore, rightly held that the 
lease by the Commissioners of the Dum Dum Municipality in favour of 
the respondent No. 7 was not a valid one. But the learned Single Judge 
in his ordering portion did not direct issue of appropriate writ and/or 
directions. Secondly, it would not be for this Court to give any direc- 
tion upon the Commissioners to makea fresh grant of lease in favour of 
the respondent No. 7. Undoubtedly, the respondents to the Rule inclu- 
ding the Commissioners and the State Government may be given liberty 
to proceed according to law. In fact, the learned Single Judge has not 
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really intended to give any direction as to how the respondents are to pro- 
ceed. Needless to say, they are at liberty to proceed according to law. 

13. Mr. A.P. Chatterjee, learned Advocate for the respondent No. 
7, has contended that the petitioner, Sanatan Roy, was not even a ratepayer 
of Dum Dum Municipality. He has no interest in the properties of the 
said Municipality and he is a Stranger. Secondly, according to Mr. Chatt- 
erjee no injury of a substantial nature was caused to him by reason of the 
Commissioners of the Dum Dum Municipality granting the impugned 
lease in favour of the respondent No. 7. Mr. Chatterjee has accordingly 
contended that Sanatan Roy has no Jocus standi to file any writ petition 
and the Civil Rule out of which these two appeals arise ought to have 
been dismissed in limine. 

14. The judgment of the learned Judge does not indicate that any 
of the respondents in the Civil Rule had urged in the trial court the above 
question of locus standi of Sanatan Roy to file the writ petition in ques- 
tion. Hovever, above two points go to the root of the matter and there- 
fore, we proceed to consider them. Sanatan Roy in paragraph (1) of 
his writ petition averred that he is a citizen of India and had been residing 
within Dum Dum Municipality and he claimed that he was interested in 
the maintenance of the municipal amenities of the area. Mr. Noni Coomar 
Chakraborty in course of his submission made a statement from the Bar 
that his client’s name has been included in the current Electoral Roll for 
the election of Commissioners of Dum Dum Municipality. The learned 
Advocate appearing on behalf of the Commissioners of Dum Dum 
Municipality has not disputed this assertion. Therefore, prima facie the 
petitioner Sanatan Roy isa resident in an area comprised within Dum 
Dum Municipality and he is also Prima facie qualified to vote at an 
election of the Commissioners of the said Municipality. Therefore, as an 
elector of the said Municipality Sanatan Roy has locus stand! to apply 
under Article 226 of the Constitution to restrain the Commissioners of 
the Municipality from acting ultra vires. In this connection, we may 
refer to the observations of D.N. Sinha J. (as he then was) in paragraph 
23 of his judgment in (5) Narendra Nath Chakravarti v. Corporation of 
Calcutta and others, AIR 1960 Cal. 102. The learned Judge declined to 
follow the contrary view taken in (6) AIR 1925 Cal. 48 and relied upon the 
decision in (7) AIR 1925 Cal. 373 and (8) AIR 1949 Bom. 229. The obser- 
vations of Chagla C.J. and Gajendragadkar J. in AIR 1949 Bom. 229 were 
quoted at page 11 of the judgment of D.N. Sinha J. in Narendra Nath 
Chakravarti v. Corporation of Calcutta and others (supra). 

15. Now that the Bengal Municipal Act no longer requires payment 
of rates or fees as qualification for voting in an election of Commissioners 
and the franchise is based on residence and inclusion in the Assembly 
Electoral Roll for the areas comprised within the Municipality, we hold 
that every elector ofa municipality has real interest in seeing that the 
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municipal affairs are carried on in accordance with law. Therefore, in 
case a municipality acts ultra vires, a resident of the municipal area who 
is also a municipal voter is certainly seriously prejudiced. He need not 
further prove special damages by way of nuisance or annoyance to him. 
Therefore, there is no substance in the submission of Mr. Chatterjee that 
the petitioner Sanatan Roy did not prove that he would personally suffer 
any loss or injury. Not physical proximity but proximity of interest is 
material. Undoubtedly, subject to certain exceptions, only a person 
whose interest is affected, can file a writ petition but such interest need not 
be proprietory. In support of this proposition, we may rely upon the 
observation of the Supreme Court in paragraph (8) in (9) Gadee Venkateswar 
Rao v. Government of Andhra Pradesh & Others, AIR 1966 SC 828. In 
the said case, the petitioner as the President of a Panchayat Samity had 
filed a writ petition in the matter of establishment of a primary health 
centre. Subba Rao J. (as he then was) in Gadde Venkataswar Rao’s 
case (supra) inter alia observed that a petitioner who seeks to file an app- 
lication under Article 226 of the Constitution should “ordinarily” be one 
who has a personal or individual right in the subject matter of the petit- 
ion. A personal right need not be in respect of a proprietory interest : 
It can also relate to an interest of a trustee. That apart in exceptional 
cases, as the expression “ordinarily” indicates, a person who has been 
prejudicially affected by an act or omission of an authority can file a 
writ even though he has no proprietory or even fiduciary interest in the 
subject matter thereof. Subba Rao J. in this connection referred to the 
decision of (10) Calcutta Gas Company Proprietory Limited v. State of 
West Bengal, AIR 1962 SC 1044 at page 1047. 

16. The decision of the Supreme Court in (11) Jashibhai Motibhai 
Desai v. Roshan Kumar & Others, AIR 1976 SC 578, upon which Mr. 
Chatterjee had placed his reliance, was distinguishable on facts. In the 
said case, the proprietor of a cinema theatre holding a licence for exhibi- 
ting cinematograph films attempted to invoke the Certiorari Jurisdiction 
in respect of a no objection certificate granted under Rule 6 of the Bombay 
Cinema Rules, 1954 by the District Magistrate in favour of a rival in the 
trade. According to the Bombay High Court the said no-objection certi- 
ficate suffered froma patent lack of jurisdiction but the Bombay High 
Court dismissed the writ petition on the ground that no right vested in the 
appellant had been infringed or prejudicially or adversely affected asa 
direct consequence of the order impugned by him and as such he was not 
an aggrieved person having locus standi to invoke Certiorari jurisdiction. 
The Supreme Court in paragraph 12 of their judgment upheld the said 
view but at the same time the Supreme Court laid down that the expre- 
ssion “aggrieved person” denotes an elastic and, to an extent, an elusive 
concept. Its scope and meaning depends on diverse, variable factors such 
as the content and intent of the statute of which contravention is alleged, 
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the specific circumstances of the case, the nature and extent of the petitio- 
ner’s interest, and the nature and extent of the prejudice or injury suffered 
by him. The Supreme Court in J. M. Desai’s case (supra), referred to a 
number of reported decisions including the (12) Bar Council of Maharashtra 
v. M. V. Debholkar, AIR 1975 SC 1092. The Supreme Court further held 
that the Bombay Cinemas Regulation Act and the Rules made thereunder 
were not designed to set norms of mora! or professional conduct for the 
community at Jarge or even a section thereof. They regulate the exercise 


of private rights. Therefore, the persons aggrieved must receive a strict 
Interpretation. 


17. In the instant case, the Commissioners of the Municipality 
were elected by voters whose- names were included in the Electoral 
Roll for the time being in force. The petitioner, Sanatan Roy, is 
one of the said electors. The Commissioners are a public authority 
vested with statutory powers and duties to be exercised for the benefit of 
and in the interest of the residents of the area comprised within the 
Municipality. By purporting to grant the impugned lease in contraven- 
tion of Sections 102 and 103 of the Bengal Municipal Act, 1932, the 
Commissioners of Dum Dum Municipality committed breach of their 
Statutory duties and obligations towards the residents of the said muni- 
cipal area. In the instant case, the Commissioners did not purport to 
violate private rights and therefore, in the present context the expres- 
sions “person aggrieved” and “substantial injury” should receive 
liberal construction. The observations of the Supreme Court in (13) 
K. Ramadas Shenoy v. The Chief Officers Town Municipal Council, Udipi 
& Ors., AIR 1974 SC 2177, would be applicable to the present case. 
In the said case, the Municipal Commissioners of Udipi Municipality 
made certain orders in respect of conversion of a Kalyan Mantap-cum- 
Lecture Hall into one for exhibiting films. A resident of the area by 
filing a writ petition challenged these actions. Ray C. J. in 
paragraphs 27 and 28 rejected his contention that the appellant- 
petitioners had no locus standi. The learned Judge observed that 
Where the Municipality acts in excess of the powers conferred by the 
Act or abuses those powers it is usurping powers which it does not 
possess. An illegal construction of a cinema building materially affects 
the right to or enjoyment of the property by persons residing in the 
residential area The Municipal Authorities owe a duty and obligation 
under the statute to see that the residential area is not spoilt by unautho- 
rised construction. The scheme is forthe benefit of the residents of 
the locality. The rights of the residents in the area are invaded by an 
illegal construction of a cinema building. If the scheme is nullified by 
arbitrary acts in excess and in derogation of the powers of the 
Municipality, the courts will quash such orders. We respectfully follow 
the above decision and hold that petitioner, Sanatan Roy, had locus standi 
to file the writ petition. 
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18. There is also no substance in the submission that 
the petitioner, Sanatan Roy, has not suffered any substantial injury 
by reason of the grant of the aforesaid lease of the Municipal Town 
Hall. We have already referred to several reported decisions which 
allegedly hold that a rate-payer or an elector has the real interest in 
municipal affairs being carried on according to law. The expression 
“substantial” in the context of Article 226(1)(b) and (c) means real and 
material and not merely triffling or inconsequential injury. In fact, we 
are inclined to hold that sub-clauses (b) and (c) of clause (1) of Article 
226 embody the principles which were well-settled by a long catena of case 
law. What was previously implicit has been now made explicit by pro- 
viding the said sub-clauses (b) and (c) that a person who suffers injury ofa 
substantial nature or substantial failure of justice has Jocus standi to file 
a writ petition. It is, therefore, unnecessary to elaborate this judgment. 
Further, in this connection, we may only refer to the recent Full Bench 
decision of the Andhra Pradesh in (14) The Government of India & Ors. v. 
The National Tobacco Co. of India Ltd., Calcutta, AIR 1977 A.P. 250 (258) 
paragraph 15 and the Full Bench decision of the Gujarat High Court in 
(15) A’bad Cotton Mfg. Co. Ltd. v. Union of India, AYR 1977 Guj. 113, 
paragraphs 22 and 23. We conclude that the petitioner, Sanatan Roy, had 
locus standi to file the writ petition. 


19. Inview of our finding that the impugned resolution and the 
Indenture of Jease in favour of the respondent No. 7 for granting lease of 
the Town Hall were ultra vires, it is unnecessary for us to decide the 
abstract question whether or nota Municipal Town Hall can be leased 
out for holding cinema shows. The Bengal Municipal Act, 1932 does not 
contain any express prohibition in this behalf. The extent of the 
power of the Commissioners to sell, lease or otherwise transfer 
municipal property has been laid down by Section 102 of the Bengal Muni- 
cipal Act. The decision in K. Ramdas Shenoy’s case (supra) inter alia 
held that the impugned actions of the Municipality were in contravention 
of the Town Planning Scheme and of Mysore Municipality Act, 1964. 
Therefore, the decision in K. Ramdas Shenoy’s case. (supra), is distingui- 
shable. Secondly, according to the respondents, the Municipal Town Hall 
was erected for recreational facilities and for augmenting the revenue of 
the Municipality. In the facts of this case it is not necessary to decide 
the said question whether a Town Hall can be used for the exhibiting of 
cinema films by a lessee from the Municipality. 


20. We have kept open all the questions relating to grant of cinema 
licence in favour of the respondent No. 7. Therefore, we need not also 
discuss the submission of Mr. Chakraborty, learned advocate for the appe- 
Ilant in F.M.A. No. 180 of 1979, that neither the Commissioners nor the 
respondent No. 7 had obtained any permission before commencing 
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construction in terms of sub-rules (1),(2) and (3) of Rule 4 of the W. B. 
Cinema (Regulation of Public Exhibitions) Rules, 1956. Therefore, accor- 
ding to Mr. Chakraborty, the State Government was not entitled to revise 
the order of the District Magistrate, 24-Parganas and to direct granting a 
licence in favour of the respondent No.7 under sub-rule (6) Rule 4 of 
the said Act. We need not decide the above point. According to Mr. 
Chakraborty, his clients have not been granted certified copies of the rele- 
vant orders relating to the grant of cinema licence. We may observe that 
the said certified copies be expeditiously granted according to relevant 
rules. 

24. We, accordingly, dismiss the F.M.A.T. No. 317 of 1979 pre- 
ferred by the Commissioners of Dum Dum Municipality. We alow in 
part the appeal preferred by Sanatan Roy, F.M.A. No. 180 of 1979. We 
modify the order of 8.C. Deb J. in Civil Rule No. 1989(W) of 1979. Let 
a writ of Mandamus issue commanding the Commissioners of the Munici- 
pality, the Chairman of the Municipality, the State of West Bengal and 
the District Magistrate, 24-Parganas not to give effect or further effect to 
the impugned resolution of the Commissioners of the Municipality 
dated 8th June, 1975 and the Indenture of Lease dated 26th June, 1975, 
and the ratification deed dated 20th December, 1977. Liberty is given to 
the respondents to act and proceed in accordance with law. 

There will be no order as to costs. 

P.R. 


[ CONSTITUTIONAL WRIT JURISDICTION j 
Before Mr. Justice Bimal Chandra Basak 
Decision: April, 2, 1979 
Chitta Ranjan Ghose TE Petitioner 
Versus 

I. G. Police, West Bengai & Ors. we Se Respondents* 

Suspension— Order for attendance at Roll Call, whether illegal. 

Petitioner is an assistant Sub-inspector of Police. A chargesheet 
was issued calling upon him to show cause. He was placed under sus- 
pension by an order dated August 12, 1974 which also directed him to 
attend usual roll calls during the period of suspension. Petitioner moved 
the High Court under Art. 226 of the constitution and contended that 
such direction was without jurisdiction. 

HELD: The order directing the petitioner, who is under suspen- 
sion pending enquiry, to attend the roll call is illegal and without any 
authority whatsoever. In the present case there is a subsisting order of 
suspension pending enquiry. Ina case of suspension of this nature the 

*C. R. No. 13701. {w) of 1975. 
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employee concerned is not liable to render any service. He is prevented 
from performing the duties of his office. Attending roll call by a police 
personnel is a part of his duty. Irt he has been suspended from performing 
his duty, his authority concerned cannot, at the same breath, call upon him 
to attend the roli call. (Paras 3, 4) 
Application is allowed and the Rule made absolute (Para 8) 
Cases referred to :— 
(1) Bhabesh Kumar Pal v. State, ATR 1965 Cal. 347 
(2) V. P. Gindroniya v. State of Madhya Pradesh & Anr., AIR 1970 


SC 1495 
Prasanta Kumar Bandopadhya ae Ri for Petitioner 
T. K. Sen Gupta at A for Respondents. 


The judgment of the Court was as follows :— 


In this application under Article 226 of the Constitution of India the 
petitioner is challenging the orders passed by the respondents directing 
him to attend the roll call during his period of suspension. According to 
the petitioner, he is employed in the West Bengal Police Department. At 
the relevant time he was posted in the Sealdah Govt. Rly. Police Station 
as an Assistant Sub-Inspector of Police. As a sequel to an incident on 
2nd of August 1974 a charge sheet was issued calling upon the petitioner 
to show cause. By an order dated 12th of August 1974 he was placed 
under suspension. By this order he was further dirccted to attend usual 
roll calls during the period under suspension at Police lines, Sealdah. 
Thereafter by a notice dated 22nd of November 1974 it was stated that if 
persons specified therein, including the petitioner herein, do not attend 
the Roll Calls, their subsistence allowance will be kept ‘held over’ and 
the period of non-reporting will be dealt with according to W.B.S.R. Regu- 
lations. This was followed by an order dated 9th April 1975 by the 
Deputy Inspector-General of Police, Traffic & Railways, Government 
of West Bengal, wherein it was stated that the decision of this Court in 
case of (1) Bhabesh Kumar Pal v. State, reported in AIR 1965 Calcutta 
347 does not prevent the authority concerned to direct the police officers 
under suspension to attend the roll calls. Fhe extract of this letter was 
forwarded to the Police personnel specified therein including the petitioner 
for compliance. They were directed to attend the Roll calls. I should 
point out that in the case of Bhabesh Kumar Pal (supra) this Court held 
that the order under Rule 881 making it obligatory on the police officer 
under suspension to reside on the police lines for an indefinite period 
amounts to confinement within the meaning of sec. 7 (b) of the Police 
‘Act and it amounts to punishment without holding enquiry and 
it is bad. 

2. On behalf of the petitioner it is contended that direction to 
attend roll call is without jurisdiction. The learned Advocate appearing 
for the State submits that the petitioner has merely been asked to attend 
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the roll call to ascertain whether he has joined service elsewhere or not. 

3. In my opinion these orders directing the petitioner, who is under 
suspension pending enquiry, to attend the roll call is illegal and without 
any authority whatsoever. In the present case there is a subsisting order 
of suspension pending enquiry. In my opinion in a case of suspension of. 
this nature the employee concerned is not liable to render any service. He 
is prevented from performing the duties of his office. It amounts toa 
direction to the person concerned that he should not do service required 
of him during a particular period. In this context reference may be made 
to a decision of the Supreme Court in the case of (2) V. P. Gindroniya 
v. State of Madhya Pradesh & Anr., AIR 1970 SC 1495. 

4. If that is the effect of the order of suspension in this case then 
the petitioner cannot be called upon to attend the roll call during his 
period of suspension. During the period of suspension he cannot be 
asked to render any service or perform any duty. Attending roll call 
by a police personnel is a part of his duty. Ifhe has been suspended 
from performing his duty the authority concerned cannot, at the same 
breath call upon him to attend the roll call. 

5. In this context I may point out that though I called upon the 
learned Advocate appearing for the State to show me any provision 
anywhere which authorises the authority concerned to pass any such order 
during the pendency of such an order of suspension, he has failed to do so. 

6. If the intention of the authority is to ascertain whether, during 
the period of suspension, the petitioner is employed elsewhere or not 
as sought to be contended by the learned Advocate for the State, that 
they can do by adopting any other measure. As a matter of fact it 
appears from these orders themselves that the petitioner was required to 
submit declarations to that effect. 

7. In that view of the matter I am of the opinion that these orders 
directing the petitioner to attend during the period of his suspension 
pending enquiry is illegal and without jurisdiction. 

8. In that view of the matter I allow this application and make the 
Rule absolute. There will be a Writ of Mandamus directing the respon- 
dents not to give effect or any further effect to the orders directing the 
petitioner to attend the roll call during the period of his suspension pen- 
ding enquiry. 

9. In this connection my attention has also been drawn to the fact 
that inspite of the fact that this chargesheet was issued as long back as on 
the 12th August, 1974, upto now no such enquiry has been held. As a matter 
of fact no step has been taken in conducting such enquiry though there 
is no order of any Court restraining the respondents from proceeding with 
such enquiry. It is to be pointed out that in this case by an order of injuncti- 
on the respondents were only restrained from giving effect to the impugned 
orders that is, the orders directing the petitioner to attend the roll call 
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only. Accordingly, there is no justification for delaying such enquiry 
Proceedings. Unnecessarily for more than four years the petitioner has 


been kept under suspension whos holding any enquiry and thereby 
unduly harassed. 


10. Accordingly Ialso give the following directions : 

ti. I direct the authorities concerned to expedite disciplinary 
Proceedings against the petitioner. I further direct that if the enquiry 
Proceeding is not commenced within a period of three months from the 
date of service of a copy of this order then the suspension order will stand 
terminated. : 

12. This application is allowed and the Rule is made absolute to 
the extent indicated above. 

Interim order, if any, is vacated. 

There will be no order as to costs. 

Let a copy of this order be sent by the Registrar, Appellate Side of 
this Court to the I. G. of Police, West Bengal. 

K. M. G. --—— 


[ APPELLATE REVISIONAL CIVIL JURISDICTION ] 
Before Mr. Justice N. C. Mukherji and Mr. Justice 
Sudhindra Mohan Guha 
Decision: March 29, 1979 
Messrs. Hindusthan Motox’s Ltd. ee Appellant 
Versus 
E. S. I. Corporation & Ors. se ... Respondents* 


Employees’ State Insurance Act, 1948—S. 2(22)— Whether “wages” 
includes payments for overtime—Whether in caleulating contributions 
payable under the Act, overtime payment to the employees should be 
regarded as wages. 

The E.S.I. Corporation claimed that in calculating theamount of 
the contributions to be collected from employers overtime payments 
made to employees should be taken into account. The employer objected 
on the ground that overtime payments were not wages as defined in 
S. 2(22) of the Act. The contentions of the employer were rejected by 
the Employees’ Insurance Court. The employer appealed. 

HELD: Overtime payments were not “Wages” under the E.S.I. 
Act and as such overtime payments should be disregarded while calculat- 
ing the quantum of contributions payable by the employer. 

Cases referred to :— 

(1) Braithwaite & Co. (India) Ltd. y. E. S. I. Corpn., AIR 1968 SC 413 
(2) Bengal Potteries v. E. S. I. Corpn., 1973 Lab. IC 1328 
* Appeal from Original Order No. 977 of 1973. 
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(3) E.S.I. Corpn.y. Andhra Pradesh Paper Mills Ltd, AIR 1978 
AP 18 i 
(4) Regional Director W. B. Region, E. S. I. Corpn. v. Bengal Pot- 
teries, 1978 Lab. IC 793 
(5) Regional Director, E. S. I. Corpn. y. Hyderabad Asbestes Cement 
Products Ltd., 1977 Lab IC 313 
(6) K. Samvasibaraju y. M. V. S. R. Chandrayya Chetty & Ors, AIR 
1967 AP 87 
(7) The Manager Harrisons & Crosfield Ltd. v. Manager, Grade lI 
Local Office, E.S.I. Corpn., AYR 1970 Ker. 194 
(8) Md. Ismail Answari v. E. S. I. Corpn. Bombay, 1978 Lab. IC 1009 
(9) Shivrai Fine Art Lithe Works y. Regional Director etc., 1974 Lab 
IC 328 
Dr. Monotosh Mukherjee, N. C. Shah and = 
Ramesh Chaudhury if +5 for Appellant 
Debesh Ch. Mukherjee is for Respondents 


The judgment of the Court was as follows :— 


Guha, J. : This appeal is directed against the decision of Sri M. R. 
Mallick, Judge, Employees’ Insurance Court, Calcutta arising out of an 
application u/s 75 of the E.S.I. Act, 1948 filed by M/s. Hindusthan Motors 
Ltd. for a declaration that no employer’s special contribution is payable 
for the remuneration paid by the applicant to its employees since 28th 
January, 1968 for the overtime work done by the employees and for certain 
other declarations. The learned Judge by an order dated 25.1.1975 refused 
the declaration sought for and held that E.S.I. Corporation was entitled to 
claim both the employees’ contribution and employer’s special contribution 
for the overtime wages paid to the employees drawing upto Rs. 500/-. 

2. The case of the appellant is that it hasall along been paying 
both employer’s as well as employees’ contribution to the Corporation. 
The definition of ‘employee’ under the E. S.I. Act, 1948 was amen- 
ded with effect from 28th January, 1968 by the Amending Act No. 
44 of 1966 whereby a person whose wages (excluding remuneration for 
overtime work) exceed Rs. 500/- a month was excluded from the definition 
of employee. Prior to such amendment the remuneration for overtime 
work was included in wages as defined in Sec. 2(22) of the Act for the 
purposes of contribution under the E.S.I. Act. As the remuneration 
paid to employees for overtime work does not come within the definition 
of ‘wages’, the petitioner company ceased to recover the contributions in 
respect of the remuneration paid for overtime work since the date of 
amendment which came into force with effect from 28th January, 1968. It 
is the further case of the company that the ‘overtime work’ by an employee 
does not come within the contract by and between the company and its 
employees either expressly or impliedly and as such cannot come within 
the meaning of definition of ‘wages’. In the circumstances, the Corporation 
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is not entitled to claim contribution from either the employer or the 
employees over any remuneration exceeding Rs. 500/- for determination 
of which the sum paid for overtime work is to be excluded. 

3. According to the Corporation prior to the amendment of the 
definition of ‘employee’ a person whose total remuneration did not in the 
aggregate exceed Rs. 400/- a month was covered under the Act, but the 
amendment has largely extended the scope of the coverage as the amended 
definition of ‘employee’ includes any person whose remuneration extends 
upto Rs. 500/- a month. Ef the Legislature intended to exempt contributions 
being paid and/or realised for overtime wages, the words “excluding 
remuneration for overtime work” would not have found place in the 
amended definition of ‘employees’ only. There has been no such exclu- 
sion by way of amendment in the definition of ‘wages’. So the overtime 
wages would not be excluded from the ambit of ‘wages’ for the purpose 
of payment of contribution by the employer and the employees. 

4. The Judge overruled the contentions advanced by the company 
and observed ‘that if ‘wages’ as defined in Sec. 2(22) of the E.S. I. 
Act had not included remuneration of overtime work, there could have 
been no necessity for inserting the words “excluding the remuneration 
for overtime work” in the relevant portion of the definition of employee. 
The Judge is also of the view that on the contrary, by specifically providing 
that for the purpose of coverage the wages of the employees would have 
to be calculated excluding the remuneration for overtime work, the Legis- 
lature intended to enlarge the scope of the coverage of the Act. 

5. Such findings of the Judge have been challenged in appeal Dr. 
Mukherjee, learned advooate for the appellant, argues that the trial Judge 
erred in importing in the definition of ‘wages’ the payments on account 
of overtime on the ground that payments on account of overtime have 
been excluded from wages which would qualify an employee to become 
an insured person and receive benefits under the statute. It is contended 
that payments on account of overtime having once been excluded from 
wages in Sec. 2(9) cannot be included by the Legislature in the definition 
of wages in Sec. 2(22) and the Legislature had never intended to have two 
different meanings of ‘wages’ in the same statute. It is further contended 
that overtime work or payment in respect thereof is never a part of the 
contract of employment in any way nor a statutory obligation of the 
employee or the employer nor any mode or time for payment is prescribed. 

6. Dr. Mukherjee takes us through the provisions of Sec. 39 of the 
Act which deals with contributions both by the employer and the 
employees which have to be paid to the Corporation Section 42 which 
deals with General provisions as to payment of contribution; Schedule 
1, under which the amount of weekly contribution payable in respect of 
an employee shall be calculated with reference to his average daily 
wages; Sec. 73A(1) and (3) under Chapter VA—mentioning total 
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wages, Sec. 73G, Employees’ State Insurance (General) Regulation, 
1950. No. 39, various forms prescribed under such Regulations, and 
argues that the scheme of the Act as found in different provisions of 
the Act. specifically Chapter IV regarding the payment of contribution 
and the First Schedule of the Act where the method of calculations for 
payment of contribution has been specifically provided clearly reveals that 
the overtime wages cannot form part of the wages under the E. S. I Act. 
In support of his arguments he also refers to the objects and Reasons of 
the Act. Itis pointed out that the insurance fund will be mainly derived 
from employers and employees. The contributions payable in respect of 
each worker will be based on his average wages and will be payable in the 
first instance by the employer who will be entitled to recover the employee’s 
share from his wages. One whose average wages are below Re. 1/- will be 
totally exempt from payment of any share of the contribution the entire 
contribution to be paid by the employer. 

7 . Mr. D. C. Mukherjee, learned advocate for the Respondent 
takes us through the preamble of the Act and points out.that the Act 
introduces compulsory insurance scheme under which all persons in insur- 
able employment and the employers of such persons pay contribution in 
consideration of which they or their dependents become entitled in certain 
special events to certain benefits. The Act provides for the establishment 
of the Employees’ State Insurance Fund which is to be held and admini- 
stered by the Corporation. All employees who come under the Act shall 
be insured and contributions to the Fund shall be made by the employers 
and the employees. The Corporation is also authorised to receive grants 
from the Government public bodies or private persons for the Fund. The 
Fund is to be extended for payment of various benefits. It is next con- 
tended by him that having regard to the objects and reasons for the Act 
provisions thereunder should be interpreted in such a way that would enure 
to the benefit and advantage of the workman. 

8. With this background we now propose to discuss the various 
case laws referred to by both the parties to arrive at the decision whether 
the remuneration paid for over-time work should be included’ within the 
definition of “Wages”. The definition of wages as under Sec. 2(22), men- 
tioned earlier, is quoted below :— . 

“2(22) ‘wages’ means all remuneration paid or payable in cash to 
an employee, if the terms of the contract of employment express ‘ or 
implied, were fulfilled and includes other additional remuneration, 
if any (paid at intervals not exceeding two months), but does not 
include— A 

(a) any contribution paid by the employer to any pension fund 
or provident fund, under this Act, , 

(b) any travelling allowance or the value of any travelling 
concession, 
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(c) any sum paid to the person employed to defray special 
expenses entailed on him by the nature of his employment, or 
(d) any gratuity payable on his charge. 

9. The first part of the definition shows—That in order to come 
within ‘wages’—the payment should be cash remuneration and it should be 
paid or payable, if the terms of the contract of employment, express or 
implied, were fulfilled. The terms of the contract of employment can of 
course be altered by mutual agreement. 

10. According to Dr. Mukherjze, remuneration for overtime work 
cannot be said to be ‘wages’ because such payments are not made in 
fulfillment of the terms of the contract of employment. He relies on 
the decision in the case of (1) M/s. Braithwaite & Co (India) Lid v. 
The Employees’ State Insurance Corporation, reported in AIR 1968 SC 
413. In this case the management initiated a scheme for payment of 
‘inam’ if production exceeded certain targets. The question arose whe- 
ther the payment of inam comes within the definition of ‘wages’ in Sec. 
2(22) of the Act. The Supreme Court found that the payment of inam 
did not become a term of the contract of employment for the reasons — 
(1) that it was not a term of the original contract of employment; (ii) 
that it was merely an offer to make an incentive payment if certain 
conditions were fulfilled by the workmen, (iii) that the scheme itself 
provided for exemption from payment on grounds for which the--em- 
ployees could not be blaimed. It was therefore held that the payment 
of inam was not enforceable as one of the terms of the contract of 
employment whether implied or express. The payment, though remu- 
neration would not come within the ambit of ‘wages: as given in Sec. 
2(22). Seeking reliance on this decision itis argued by Dr. Mukherjee 
that payment for overtime work did not become aterm of the contract 
of employment. ft is contended that an employee cannot demand 
overtime works asa matter of right. But no doubt under the Factories, 
Act, 1948 a worker working more than 9 hours ina day or more than 
48 hours in a week shall in respect of overtime work, be entitled to 
wages at the rate of double of his ordinary wages. This provision has 
been made under the statute and it does not arise out of a contract between 
“the employer and the employees. Such provision for overtime work in 
the Factories Act is only permissive and makes certain acts of employer 
illegal, if it exceeds the prescribed limit in the said statute. Dr. Mukher- 
jee also argues that it is not right and proper to take the aid of another 
statute, namely. Factories Act for interpreting ‘wages’ within the 
meaning of Sec. 2(22) of the E.S.I. Act. 

11. In (2) Bengal Potteries v. E. S. I. Corporation, WB, 1973 Lab 
IC 1328 (Cal) Sabyasachi, Mukharji J. of this Court, has held that where in 
the original- terms of employment there was no term for payment of 
incentive bonus and subsequently payment of such bonus was introduced 
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as a result of an agreement but it was agreed that the Bonus was not 
paid as a part of the term of employment and the employer reserved the 
right to modify the bonus scheme, the payments made under the scheme 
cannot be regarded as remuneration paid as part of the terms of 
employment. Thus the amounts so paid cannot be regarded as ‘wages’. 
Consequently contribution thereon cannot be demanded from the employer. 
12. Mr. D. C. Mukherji, points out that the Full Bench of Andhra 
Pradesh H.C. in (3) Employees’ State Insurance Corporation, Hy- 
derabad v. Andhra Pradesh Poper Mills Lid, AIR 1978, Andhra 
Pradesh 18) differed from the decision of the Calcutta High Court and 
held that incentive bonus could be wages within the third part of wages 
under Sec. 2(22) of the Act. At page 26 of the report their Lordships 
State as follows :— 
“Tn no event incentive bonus can fall within any of clauses (a) to 
(d) which are excluded from the definition of ‘wages’ under Sec. 2(22) 
of the Act ........The word ‘other’ appearing.at the commencement of 
the third part of the definition of wages under S 2(22) indicates that it 
must be remuneration or additional remuneration other than the remu- 
neration which is referred.to in the earlier part of the definition, viz., 
all remuneration paid or payable in cash to an employee, if the terms 
of the contract of employment, express Or implied were fulfilled and 
incentive bonus in the present scheme is certainly additional remunera- 
tion. It must be emphasised that under the third part of the definition 
of ‘wages’ it is actual factum of payment which counts because the 
word used is ‘paid’ as distinguished from ‘paid or payable’. The 
moment you get any additional remuneration payable under the cont- 
ract of employment and if this additional remuneration is paid at inter- 
vals not exceeding two months, it becomes wages by virtue of the third 
part of the definition of ‘wages’.””. i 
13. Dr. Mukherjee, argues that in the appeal against the decision 
of Sabyasachi Mukherji, J. in (4) Regional Director W. B. Region, E.S.I.C. 
and others v. Bengal Potteries Ltd, (1978 Lab I.C. 793) a Division Bench 
of this Court 8.C. Ghose and R.N. Pyne, JJ. had occasion to consider the 
Full Bench decision of Andhra Pradesh High Court in the case of Andhra 
Pradesh Paper Mills Ltd. (Supra) and observe that the Full Bench although 
differed from the judgment of Sabyasachi Mukherji J. they did not give 
any reason for dissenting from it. Their Lordships of the Division Bench 
of this Court observe” it is to be noted that their Lordships constitu- 
ting the Full Bench failed to notice the term “‘additional” before the expre- 
ssion “remuneration” and the definition of ‘wages’ in the Act. Therefore, 
the additional remuneration must be for additional work and not for 
normal or usual work. The scheme, it should be noticed, is not a part of 
the statutory Settlement, but although in consequence thereof has not the 
character of the Statute.” It was accordingly held that the payment of 
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incentive bonus which depends on the doing of a certain minimum quantity 
of normal work cannot be included in the term either in the first part or 
the third part of the definition of ‘wages’ under the act. An employee has 
aright to his wages, butan employee under the incentive scheme under 
consideration is not entitled as a matter of right to an incentive bonus. 
The right depends on the performance of a minimum percentage of normal 
workload and gradual increase of such performances of work. Further it 
must be noted that an incentive bonus scheme may be withdrawn or 
modified in the events mentioned in the scheme itself. It may be with- 
drawn totally or modified at the option of the employer. 

14. Mr. D.C. Mukherjee, with reference to another decision of 
Andhra Pradesh High Court, in the case of (5) Regional Director, E.S.LC, 
Hyderabad v. Hyderabad Asbestos Cement Products Ltd. H; r'yderabad, (1977 
Lab. I.C 313) argues that the payment of “Production Bonus” may not be 
a term of the original contract of employment, but merely because it is 
not a term of the original contract of employment, it cannot be said that 
it is not remuneration paid or payable in fulfillment of the terms of con- 
tract of employment express or implied. 

15. Next branch of Mr. Mukherjee’s argument is that the ‘wages’ 
should be interpreted not in its narrow sense, but it must receive extensive 
meaning as in (6) K. Sonbasivaraju v. M.V.S.R. Chandrayya Chetty & ors, 
(AIR 1967 AP 87). It was held that ‘Instrument’ in S. 2(14) of Stamp 
Act must receive extensive meaning including affidavit falling under expr- 
ession (b) in Art. 4 whereby affidavit was found liable to Stamp duty under 
Art. 4. 

16. Next he refers to the decision in the case of (7) The Manager 
Harrisons and Crosfield Ltd, Quilon v. The Manager, grade II Local Office, 
Employees State Insurance Corporation, (AIR 1970 Kerala 194) which is 
not of much assistance for the issue before us, as it is held therein that the 
definition of ‘wages’ in Sec 2(22) does not afford any guidance to interpret 
Sec. 2(9) of the Act. Ofcourse, it is contended by him that reversely the 
aid of Sec 2(9) cannot be sought for interpreting the meaning of wages 
in Sec. 2(22) of the Act. 


17. Reliance is also placed in the decision in the case of (8) 
Mohamed Ismail Ansari v. The Employees’ State Insurance Corporation, 
Bombay, (1978 Lab. IC 1009), wherein it is held that the identification of 
the employee conceived under the Act depends on the calculation of his 
wages by reference to Sec. 2(22) and not by reference to Sec. 2(a) of the 
First Schedule. It is therefore contended that no extraneous matters 
should be taken into consideration for the interpretation of ‘wages’ in 
Sec. 2(22) of the Act. But he himself refers to “otherwise” in explanation 
IV of paragraph 2 of Schedule 1 for interpretation of ‘wages’ and argues 
that ‘wages’ for overtime work should not be determined not only on 
the basis of contract, express or implied, but “otherwise”. The word 
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“otherwise” was used for the determination of ‘wage period’ which means 
the period in respect of which Wages are ordinarily payable whether in 
terms of the contract of employment, express or implied or otherwise. 

18. In our opinion there is no scope for introduction of the 
word ‘otherwise’ after the expression “if the terms of the contract of 
employment, express or implied? in the definition of ‘wages’ in Sec. 
2(22) of the Act. It should be noted that the definition of ‘wages’ is 
almost the same as that given in the Minimum Wages Act and Payment 
of Wages Act. The lay off compensation paid to an employee under Sec. 
25C of the Industrial Disputes Act is not ‘wages’ under the Act. 


19. Lastly, Mr. Mukherjee argues that the Bombay High Court 
has already held that payment made to an employee for overtime work 
falls within the definition of ‘wages’ in Sec. 2(22) of the Act. Reliance 
is placed on the decision in the case of (9) Shivrai Fine Art Litho Works, 
Nagpur v. The Regional Director, Regtonal Office, Maharastra, Bombay & 
Ors. (1974 Lab. EC 328). `Their Lordships of the Bombay High Court 
observe that there is statutory obligation on the employer to pay to the 
employee remuneration for overtime work. Such remuneration which is 
to be paid by the employer would clearly, in their view, be covered by the 
first part of the definition of ‘wages’, whenever such remuneration is paid 
in cash by the employer. The payment which is made to employee 
for overtime work is, in their view, only in the nature of remuneration 
which is paid to him for the overtime work which he does apart from the 
fact that this is made clear by the provisions of Section 59 of the Factories 
Act. At pages 331 of the report their Lordships observe as hereunder :— 

“Normally when an employee or a werker works overtime he 
does so at the bidding or the behest of the employer who offers 
an opportunity for doing overtime work and the employee agrees to 
work for a period in excess of his normal working days. Such 
an offer by the employer is made to. an employee with whom he has a 
` subsisting contract of employment because unless the employee has a 
subsisting contract of employment, the concept ofan overtime work 
will not follow. The concept of overtime work must necessarily flow, 
in our view, out of the original contract of employment and it is 
difficult to see how it can be held that the moment the period of 
normal working day is over the contract of employment with the 
employee comes to an end at least for that day and there is some new 
arrangement by which the employee continues to work on employer’s 
establishment beyond the normal working day. If such working beyond 
the normal working day is de hors the period of work during the 
normal working day, then the additional period during which the 
employee is being asked to work will not really be in the nature of 
overtime work. What has to be taken into consideration is that an 
employee who has himself gone through his normal working day is 
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being asked by the employer to work for an additional period and 
that is why he getsa right to the benefit of the provisions of Sec. 
59 of the Factories Act or Sec. 14 of the Minimum Wages Act. There 
is no question of any fresh contract of employment being entered into 
and in our view when an employee is asked to work beyond the nor- 
mal working day, it is really done in furtherance of the original 
contract of employment which is being extended by the parties so 
far as the period of work is concerned, when the definition refers 
to “all remuneration” we see no difference on principle to exclude 
from the definition remuneration paid for additional period or overtime 
period. In our view, by the very terms of the definition payment 
made on account of the overtime work will be included in the defini- 
tion of ‘wages’.” 

20. The definition of ‘wages’ in Sec. 2(22) of the Act in our view 
is exhaustive. It is clearly stated what is included and what is excluded 
in the definition. 

21. The term ‘wages’ as used in most of the Sections of the Act, 
plainly does not mean potential wages, but wages earned. The ex- 
Pression “remuneration which would if the terms of the contract were 
fulfilled be payable” in this Section means no more than “remuneration 
payable on the fulfilment of the contract.” To us it appears that the 
plain meaning of the said expression means no more than the remuneration 
payable under a contract between the employer and the employees. Under 
any of the Sections of E.S.I. Act, there is no provision for payment of 
overtime wages. Such provisions have been made in the Factories Act. 
The construction and legal import of the definition of ‘wages’ are to be 
found by reference to the language used and object and the context of 
the Act where it occurs and it would be dangerous to rely upon the 
provisions of other statutes for the interpretation of the term “wages”. 


22. Clause (b) of sub-section (9) of Sec. 2 of the Act lays down 
that any person so employed whose wages (excluding remuneration for 
overtime work) exceed five hundred rupees per month will not bean 
- employee. So the Legislature in enacting the law was conscious of the 
conception of overtime work. But while enacting the definition 
of ‘wages’ it was silent whether remuneration for overtime work 
would be included therein. Payment on account of overtime having once 
been excluded from wages in Sec. 2(9), should not be included unless 
specifically so included by the Legislature in the definition of wages in Sec. 
2 (22) of the Act. There would be no reason to hold that the Legislature 
intended to have two different meanings of “wages” inthe same statute, 
Any attempt to convey two different meanings, in our view, would be 
repugnant to the purpose of the statute itself, 

23. With due respect to their Lordships of the Bombay High Court, 
we cannot be in agreement with them in holding that the concept of 
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overtime work must flow out of the original contract of employment and 
overtime work at the instance of the employer, is done in Insurance 
of the original contract of employment. In our opinion the pro- 
visions in the Factories Act do not make any contract statutory or 
otherwise between the employer and employee. Under the Factories Act 
overtime working is not a regular feature and it fixes no obligation on either 
party. Again such overtime work is only permissive and makes certain 
acts of employer illegal, if such employer exceeds the prescribed limit in 
the said statute. Nor are we of the view that overtime work or payment 
in respect thereof is part of the contract of employment in any way. 
Neither the employer nor the employee is under any statutory obligation 
for any such additional work beyond the usual or normal work. Overtime 
work as the very expression implies is something different from normal 
or usual work. The scheme of overtime work is somewhat optional and 
there is no compulsion in the scheme. The S.C. in Braithwaite & Co’s 
case (AIR 1968 SC 413) laid down that the first part of the term ‘wages’ 
included remuneration paid under the terms of the contract of employment 
express or implied but not voluntary payment by the employer which can 
be withdrawn‘or varied at the option of the employer. 


24. The same principle was followed by a Division Bench of this 
Court in the case reported in 1978 Lab. IC 793. 

25. An employee hasa right to his wages, but an employee for 
overtime work cannot claimas a matter of right additional remunera- 
tion for such work beyond the scheduled hours of work. Such work 
does not flow out of the general contract of employment between 
employer and employees but it is something which arises out of an 
independent arrangement depending on various factors. Moreover, the 
basis for payment of overtime work is the normal ‘wages’ because for 
such work one would get the double of his wages. So the remuneration 
for such overtime work cannot again be included in the definition of ‘wage’ 
itself. For the reasons indicated above we would most respectfully 
differ from the decision of the Bombay H. C. in the case reported in 
1974 Lab. I. C. 328 and hold that remuneration paid for overtime work 
would not come within the ambit of the definition of ‘wages’ in Sec. 2(22) 
of the Act. ` 

26. Inthe result the appeal is allowed. The order passed by the 
Judge, Employees, Insurance Court, Calcutta is set aside. The appellants 
application is allowed. It is declared that no special contribution is pay- 
able for the remuneration paid since 28th January, 1968 by the appellant 
Company and its employees for overtime work done by the employees of 
the appellant Company. 

We, however, propose to make no order as to costs. 

Mukherji, J.: I agree. i 

P.R. ———— 
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[ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Tarun Kumar Basu 
Decision: August 28, 1978 
Reserve Bank Employees Association a fee Petitioner 
Versus 
Union of India & Ors. Respondents* 


Reserve Bank of India Act 1934. secs - 58(2)(j) — Whether sec. 58(2)(j) 
relates to conditions of service of employees.— Reserve Bank of India (staff) 
Regulations 1948, whether these have statutory force or are merely con- 
tractual — Whether relief under writ jurisdiction available. — Industrial Dis- 
putes Act 1947 sees. 2(k), 9A and 10-—Existence of dispute, conciliation 
and Reference to Industrial Tribunal. 

Reserve Bank issued an office order on 14.12.76 regarding late atten- 
dance and reducing the grace time of attendance of the employees to 15 
minutes. Prior to that, on March 30, 1976 Personnel Officer of the 
Reserve Bank issued to all Managers and Heads of the Departments, 
a circular regarding late attendance of the employees. On April 6, 1976 a 
notice under sec. 9A of the Industrial Disputes Act 1947 was given by 
the Manager Reserve Bank, Calcutta. R. B. Employees Association 
recorded their opposition to the said notice, conciliation proceedings 
were started but the proceedings failed. Thereafter on December 1, 1976 
Ministry of Labour, Govt. of India issued an order stating that the 
Government did not consider the dispute fit for reference to an Industrial 
Tribunal because curtailment of concession allowed to the workmen does 
not amount to a change in service conJition of their workmen. R BY 
Employees Association moved a writ petition challenging the R. B. office 
order dated 14.12.76 as also the Govt. order dated December 1, 1976. 
Its contention is that the R. B. circular amounted to a change in the condi- 
tions of service of the employees, that such a change could not be 
brought by an office circular. Such a change to be a valid one could 
only be effected by framing regulation under sec. 58(2)(j) of the Reserve 
Bank of India Act 1934 otherwise it is invalid and of no effect. As 
regards the Government order, the petitioner contended that the 
dispute raised by virtue of the office order was an industrial dispute 
within the meaning of sec. 2(k) of the Industrial Disputes Act 1947 and 
it was obligatory on the part of the Govt. of India to refer it to an 
Industrial Tribunal for adjudication under sec. 10. Respondent con- 
tends that section 58(2)(j) is only concerned with staff funds and 
superannuation funds and does not empower the Bank to frame any 
Rules and Regulations concerning the conditions of service of its staff, 
that staff Regulations have not been framed in exercise of any statutory 
power under the Act and that contractual obligations cannot be enforced 
in the writ jurisdiction. 

* Matter No. 546 of 1977 (Original Side) 
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HELD: Section 58, sub-sec (2), cl. (j) of the Reserve Bank of 
India Act 1934 is only confined to the staff funds and superannuation 
funds and has nothing whatsoever to do with the recruitment or conditions 
of service of the stoff or employees of the Bank (Para 13) 

If a statutory body is acting in a private and contractual capacity, 
the reliefs under the writ Jurisdiction cannot be attracted. The Reserve 
Bank of India (Stoff) Regulations, 1948 has no statutory force. These are 
merely certain contractual obligations -sought to be imposed by the. 
employer on the employees which have been accepted by the employees 
in the form of declarations. In view of Desai Award and the Aiyar Award 
the bank is fully competent to take a unilateral decision as to when the 
working hours would commence and how long ofter the commencement 
would the employees be entitled to attend office. The non acceptance of 
these terms by the employees does not make any difference to its binding 
character. The office order cannot be challenged in the writ jurisdiction in 
any event, (Paras 21 & 34) 

In view of the provisions of sec. 9A read with the Second and 
Fourth Schedules of the Industrial Disputes Act 1947 the withdrawal of a 
customary concession is a change in the condition of service of the workman 
which ts clearly an industrial dispure within the meaning of sec. 2(k) of 
the Industrial Disputes Act 1947. The concession which admittedly 
existed since the very inception of the Bank of allowing its employees to 
be late up to 12 noon on two days in a month is clearly a customary con- 
cession. As such in refusing to make the reference under sec. 10 of the 
Industrial Disputes Act, the union Government was clearly erroneous in 
law in holding that it was not a change in the condition of service of the 
workmen. (Para 50) 

Union of India in refusing to make the order of reference clearly acted 
on an erroneous assumption that the impugned office order did not amount 
to a change in the condition of service of the employees of the Bank. As 
such the impugned order of refusal to make a reference must be squashed, 

(Para 52) 

Cases referred to :— 

(1) Bimal Kumar Shome v. P. C. Bhattacharya & Ors., unreported 
judgment in the Miscelleneous Petition No. 206 of 1967, delivered 
on 6.8.1969 by Vimadalal J. of Bombay High Court. 

(2) Ashis Kumar Sen v. Reserve Bank of India & ors., unreported 
judgment in Civil Rule No. 2735(w) of 1966 delivered by P. K. 
Banerjee J. Calcutta High Court on 12th January 1973 

(3) O. P. Kapoor y. Governor Reserve Bank of India & Ors., unrepor- 
ted Decision of the Delhi High Court in Civil Writ No. 116 of 
1972, judgment delivered by Hardy CJ. on 31.8 1972 
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The judgment of the Court was as follows :— 

The Court: In this Rule, the petitioners the first of whom is the 
Employees’ Association of the Reserve Bank of India (hereinafter referred 
toas the Bank) and the others are individual employees of the Bank 
challenge an order of the Bank and also an order of the Government of 
India. These are two distinct and separate orders and are challenged on 
distinct and separate grounds. : i 

2. The first one namely, the order of the Bank which is under 
challenge may be set out herein below :—- 

- “OFFICE ORDER NO. 367/76/77 

Late Coming — Reducing the grace time to 15 minutes. 

With a view to achieving maximum efficiency, it has been decided 
to discontinue henceforth the practice of permitting employees to 
attend office late on two occasions in a month up to 12 noon. With 
effect from 15th December, 1976, employees would: be allowed on, not 
more than two occasions in a month, even with permission to come 
late up to a maximum period of 15 minutes only from the commence- 
ment of the working hours prescribed for the concerned category of 
staff. Ifan employee attends office late i. e. before the expiry of 15 
minutes from the commencement of the working hours prescribed for 
him, on more than two occasions in a month, he will forfeit a day’s 
casual leave or ordinary leave or such other leave as the competent 
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authority may determine for every three days of such late attendance 
in a month and in addition will also be liable to disciplinary action 
in terms of Regulation 39(3) of the Reserve Bank of India Staff 
Regulations, 1948. 

2. No employee will be permitted to attend Office if he is late 
beyond a maximum of 15 minutes from the commencement of the wor- 
king hours prescribed for him. 

3. While the grace period for late attendance will normally be 
15 minutes as provided above, the manager/Officer-in-Charge may, at 
his discretion, condone late attendance up to maximum of 30 minutes 
from the commencement of the working hours for the particular 
category of staff, where he is satisfied that such late attendance was 
entirely beyond the employee’s control such as dislocation of transport 
system, etc. and where the grant of such permission will not cause 
inconvenience to the office. 

Sd/- 
Manager.” 

3. This circular is dated the 14th December, 1976. The genesis 
and background of the circular however goes back to the early part of that 
year and may be briefly noted. On the 30th March, 1976 the Personnel 
Manager, Reserve Bank of India by a Circular issued to all Managers and 
Heads of Department informed them that according to the existing prac- 
tice the employees are permitted to attend office late on two occasions ina 
month upto 12 noon. This position has been reviewed by the Central 
Office in the context of improving the efficiency and for discipline in the 
Bank’s Office. By the circular it was further stated that it has been 
decided that in future no employees should be permitted to attend office 
if he is late in attendance upto a maximum of 15 minutes from the com- 
mencement of the working hours applicable to the concerned category of 
staff. It was further stated that the Manager/Officer-in-Charge may in 
his discretion condone late attendance upto a maximum of 30 minutes 
where he is satisfied that such late attendance was entirely beyond the 
employees control such as dislocation transport system etc. and where 
such grant of permission will not cause inconvenience to the office. Such 
discretion should be exercised by the Manager/Officer-in-charge personally. 

4. On the 6th April, 1976 pursuant to the above circular, a notice 
under Section 9A of the Industrial Disputes Act, 1947 was given by the 
Manager, Reserve Bank of India, Calcutta in the prescribed form. The 
notice contained the substance of the proposal contained in the circular 
set out above. 

5. Onthe 21st April, 1976 All India Reserve Bank Employees’ 
Association by letter to the Manager of the Bank recorded their opposi- 
tion to the notice dated 6th April, 1976. Thereafter conciliation proceed- 
ings started and were held on several occasions. But, asis usual in such 
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ycases, the conciliation proceedings failed. On the 29th October, 1976 the 
Conciliation Officer submitted what is usually called the “failure Report.” 

6. In the “failure Report” of the Conciliation Officer dated the 
29th October, 1976 the concluding paragraph is in the following ter- 
ms ;— 

“While the Association was agreeable for reference of the dispute 
for arbitration or voluntary adjudication, the managements were 
not agreeable to either as according to them there was no merit in 
the dispute.” 

7. This clearly shows that the Association was quite keen of hav- 
ing this matter adjudicated as an industrial dispute. There is however no 
further correspondence on this subject from the side of the Association 
with the Government except the impugned order dated the 30th November, 
Ist December, 1976 issued by R.P. Narula Under Secretary, Ministry of 
Labour, Government of India. This letter and the decision contained 
therein was addressed amongst others to the Chief Manager of the Bank and 
the General Secretary of the Association. The contents of this letter are 
material for our purpose and may be set out herein below :— 

“Subject : Industrial Dispute between the managements of Reserve 
Bank of India and Unit Trust of India and their workmen over alleged 
change in service conditions in the matter of attendance time. 

Sir, 

In continuation of this Ministry’s letter of even number dated 
4-11-76 on the above subject, I am directed to say that the Govern- 
ment of India do not consider the dispute fit for reference to an Indus- 
trial Tribunal for adjudication because the workmen according to the 
conditions of their service are expected to attend office in time and the 
managements action in curtailing the concession, allowed to the work- 
men to attend office late on two occasions ina month does not appear 
to amount to a change in service conditions of their workmen.” 

8. AsEhave already said, it is this order of the Government of 
India refusing to refer the alleged dispute for adjudication to the Industrial 
Tribunal and the Office Circular dated 14th December, 1976 issued by the 
Bank which are the subject matter of challenge before me in the present 
application. 

9. I shall first of all take up the grounds of challenge to the Office 
Circular dated the 14th December, 1976 which I have already indicated 
‘are distinct and separate from the challenge to the order of refusal of the 
Government of India. 

10. Mr. Somnath Chatterjee, learned Counsel appearing for the 
petitioners contended in the first place that the impugned Circular amoun- 
ted to a change in the conditions of service of the employees of the Bank. 
According to him, such a change in the conditions of service could not be 
brought about by a mere Office Circular. According to Mr. Chatterjee 
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such a change to be a valid one could only be effected for framing pro- 
per regulations under the provisions of th: Reserve Bank of [India Act, 
1934 (hereinafter referred to as the Act). My attention was drawn to the 
Provisions of Section 58 of the Act which, in so far as is material for our 
purpose, provides as follows ;— 

_ “S8(1) ‘The Central Board may, with the previous sanction of the 
Central Government make regulations consistent with this Act to pro- 
vide for all matters for which provisions is necessary or convenient for 
the purpose of giving effect to the provisions of this Act. 

(2) In particular and without prejudice to the generality of the 
foregoing provision, such regulations may provide for all or any of the 
following matters, namely :— 

(j) the constitution and management of staff and superannuation 
funds for the officers and servants of the Bank.” 

Jl. According to Mr. Chatterjee, the proper and legal procedure 
would have been to effect this change in the conditions of service of the 
employees of the Bank is by framing proper regulations under Section 58 
(2) (j) of the Act. The Circular admittedly not having been issued under 
the provisions of Section 58(2) (j) of the Act must be declared to be inva- 
lid and of no effect whatsoever. . 

12. Mr. Subrata Roychowdhury, learned counsel appearing for the 
Bank and the Union of India invited me to read the language of Section 
58(2) (j) of the Act carefully. As already set out, that Sub-section speaks 
of the Constitution and management of Staff and Superannuation funds 
for the Officers and servants of the Bank. According to Mr. Somenath 
Chatterjee the Clause “management of staff” occuring in this sub-section 
is separate from the rest of it and empowers the Bank to frame regulations 
for the management of its staff. Mr. Roy Chowdhury on the other hand 
contends than this sub-section is only concerned with certain fund namely, 
the Staff funds and the Superannuation funds of the employees of the 
Bank. In other words, this sub-section does not empower the Bank 
to frame any Rules and Regulations concerning the conditions of service 
of its staff. He particularly draws my attention to the construction of 
Sub-section which speaks of (a) “Constitution” (b) “Management of Staff” 
and Superannuation fund”. According to Mr. Roy Chowdhury these two 
expressions ‘‘Constitution” and “Management”? have to be read together 
and so read it can only refer to the funds described therein and not to the 
staff as distinct from the funds. . 

13. In my view, this contention of Mr. Roy Chowdhury is sound 
and should be accepted. In my view, if the object of this sub-section 
(j) was to empower the Bank to frame the Rulesand Regulations affecting 
the conditidns of service of the Staff thereof I fail to seek how the Legis- 
lature in its wisdom could use the expression “Constitution”. in other 
words to speak of the “Constitution” of the Staff of the Bank is to stretch 
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the meaning of English language beyond its permissible limits. It therefore 
follows that this sub-section (J) is only confined to the staff and superannua- 
tion funds and has nothing whatsoever to do with the recruitment or the 
conditions of service of the staff or employees of the Bank. Mr. Roy 
Chowdhury fairly conceded that although sub-section (2) of Section 58 
does not contain any express provisions for the recruitment Rules or the 
Rules relating to the terms and conditions of service of the employees 
of the Bank it could be done in exercise of the general power conferred on 
the Central Board of the Bank under Section 58(1) of the Act. 

14. It was next contended on behalf of the petitioner that the 
impugned office order purports to impose a new condition with regard to 
the terms of employments of the petitioners. My attention is drawn in this 
connection to the provisions of Regulations 39(3) of the Reserve Bank of 
India (Staff) Regulations 1948 which provides as follows :— 

“39(3) An employee who is habitually late in attendance shall, in 
addition to such other penalty as the competent authority may deem fit 
tə impose, have one day of casual leave forfeited for every three days he 
is late in a month. Where such an employee has no casual leave due to 
him, the period of leave to be so forfeited may be treated as ordinary or 
extraordinary leave as the competent authority may determine.” 

15. It was submitted that the expression “habitually late” in Regula- 
tions 39(3) of the Staff Regulations has a meaning which is distinct and 
separate from one, “casually late”. It was submitted that the Office 
Circular in so far as it seeks to impose the penalty prescribed in Regula- 
tion 39(3) of the Staff Regulations which is only applicable to habitual 
late comes was now sought to be applied to casual late comes and to 
that extent sought to modify or extend the provisions of Regulations 39 
(3) of the Staff Regulations which it was contended was framed under 
Section 58 of the Act. Consequently the impugned Office Circular was 
ultra vires Section 58 of the Act. i 

16. As I have already indicated, in my view Section 58 (2) (j) does 
not contemplate the framing of Staff Regulations. As I have also indica- 
ted according to Mr. Roy Chowdhury such Regulations could however be 
framed under Section 58(1) of the Act. Consequently, whether it has been 
so framed requires consideration. Jt would also havea bearing on the 
question whether these Regulations have statutory force or not. 

17. Mr. Subrata Roy Chowdhury for the respondents drew my 
attention to the fact that Staff Regulations do not profess to have been 
framed in exercise of any statutory power under the Act and in 
particular under Section 58. He further drew my attention to the fact 
that under Section 58 of the Act previous sanction of the Central Gover- 
nment is necessary for making Regulations. It is stated on instruction 
that no such sanction of the Central Government has been obtained before 
framing of these Regulations. At the time of hearing a declaration in a 
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printed form were produced a specimen copy of which has been tendered, 
by consent of parties, and forms part of the records of this case which sho- 
ws that each and every employee of the Bank signs a declaration saying that 
he agrees to abide by the Reserve Bank of India (Staff) Regulations 1948. 
This according to Mr. Roy Chowdhury clearly shows that these Regula- 
tions are purely of a contractual nature and having been unilaterally framed 
by the Bank the acceptance thereof by way of a declaration is obtained 
from every employee. 


18. Mr. Roy Chowdhury in this connection drew my attention to 
an unreported decision of the Bombay High Court in (1) the Misc. Petn. 
No. 206 of 1967 (Bimal Kumar Shome x. P.C. Bhattacharya & Ors). in 
which the judgment was delivered by Vimadalal J. on the 6th August, 
1969. The question whether these Regulations had Statutory force or 
not arose in that case. Iset out hereinbelow relevant ‘extracts from the 
judgment of Vimadalal J. in this connection. 

“Two preliminary objections were raised by Mr. Bhabra to the 
maintainability of this petition. They were (1) that the Reserve Bank 
of India (Staff) Regulations, 1948, had no statutory force, but were 
merely contractual in nature, anda writ does not lie ina case like 
the present one which, in effect, is one of alleged breach of contract : 
and 

(2) that there has been gross delay on the part of the petitioner 
in filing the present petition”. 

“Turning to the facts of the present case in the light of that legal 
position, it may be stated that it is common ground that on the 21st 
of January, 1949 the petitioner signed a declaration electing to serve 
under the Reserve Bank of India (Staff) Regulations, 1948, in lieu of 
his existing Rules of Service, and agreed to subscribe and be bound 
by them. It is the contention of Mr. Rana that Regulation 26 has 
been framed under the Rule-making power conferred upon the Central 
Board of the 4th respondent Bank under section 58 of the Reserve 
Bank of India Act, 1934. He has, in that connection, relied on clauses 
(j) and (r) or sub-sec. (2) of the said section, butI am afraid the 
same have no application at all to the present case. The said clause íj) 
deals with the constitution and management of the staff and superan- 
nuation funds and has nothing whatsoever to do with the terms and 
conditions of service of the fourth respondent-Bank. As far as the 
said residuary, clause (r) is concerned. I am afraid, it isnot pos- 
sible to construe it in the widest possible sensa as Mr. Rana conten- 
ded as its very terms show that it can be applied only in regard to the 
conduct of the business of the Bank and, in my opinion, it would not 
cover the terms and conditions of service of the staff ‘of the Bank. 
Moreover, the preamble to the Regulations themselves does not 
mention that it has been framed in cxercise of the powers under 
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section 58 of the Reserve Bank of India Act, 1934, nor does it 
recite that the necessary sanction of the Central Government had 
been obtained in respect of the said Rules, as is inveriably done in 
such cases. Moreover, Mr. Bhabra has made a statement from the 
Bar in specific terms that no such sanction was obtained from the 
Central Government for the purpose of framing the Reserve Bank of 
India (Staff) Regulations 1948, Mr. Rana sought to contend, on the 
strength of a decision in the case of Jagdish v. Accountant General, 
Bombay, (60 Bom. LR 241). 

The correct position on the facts placed before me is that, 
by signing the declaration dated 21st January 1949, the petitioner 
made Regulation 26 a part of the contract of service between him 
and the Reserve Bank of India, and the obligation which the 
petitioner seeks to enforce against the respondents, is, therefore, 
purely contractual obligation in respect of which a petition under 
Article 226 is not maintainable, and I hold accordingly.” 

19. My attention was next drawn to an unreported decision of 
this Court in (2) Civil Rule No. 2735(W) of 1966 (Ashis Kumar Sen 
v. Reserve Bank of India and others), where the judgment of P. K. Banerjee 
J. was delivered on 12th January, 1973. iset out the relevant extracts 
from this judgment. 


“Mr. Ginwalla contended that the staff Regulation is a con- 
tractual obligation but not a statutory rule. I am of the opinion 
that the staff Regulation was not promulgated under section 58(2) 
(j) of the Reserve Bank of India Act. It is quite clear from the 
facts as appearing before me, that the staff Regulation was not 
promulgated under the rule making power of the Reserve Bank of 
India Act and as such it cannot be said to bea statutory regulation. 
Therefore, in my opinion rule 35A or for the matter the staff 
regulation is not statutory rule.” 

20. My attention was also drawn in this connection to an ‘unreported 
decision of the Delhi High Court in (3) Civil Writ No. 116 of 1972- 
(O.P. Kapoor v. Governor, Reserve Bank of India and others), in which 
the judgment was delivered by Hardy C.J. on the 3lst August, 1972. 


There isa short passage in the concluding portion of this which I set 
out below ; 


“Apart from these matters, the respondents have. also raised 
certain preliminary objections stating that the matters raised in the 
petition are covered by the Staff Regulations which are contractual in 
nature and no writ can be issued for the alleged breach of contract. 
Under the contract of service, which governs the petitioner, the 
entire matter being in the discretion of the Bank, therefore no enforce- 
able right arises and as such the writ petition does not lie. 
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In these circumstances, the petition is dismissed in limine.” 

21. Mr. Roy Chowdhury invited me to follow the above three 
judgments which have clearly and unequivocally held that the Staff Regula- 
tions have no statutory force. Having regard to the ratio of the above 
decision also having regard to my interpretation of Section 58 of the Act 
and on the evidence of the declaration signed by the employees, I am 
of the definite opinion that these Regulations are purely of contractual 
nature and have no statutory force. 

22. I may mention in this connection that Mr. Roy Chowdhury 
pertinently drew my attention to another set of Regulations which is 
known as Reserve Bank of India Employees Provident Fund Regula- 
tions, preamable of which is as follows :— ; 

~ “In exercise of the power conferred by clause (j) of sub-section (2) 

of section 58 of the Reserve Bank of India Act, 1934, (II of 1934), 
the Central Board with the previous sanction of the Central Govern- 
ment hereby makes the following regulations, which shall be knows as 
the Reserve Bank of India Employees’ Provident Fund Regulations, 
1935, and shall come into force with effect from the Ist-October 1935”. 

23. The contrast between this Preamble and the fact that the 
Staff Regulations contained no such Preamble is clear that it does not 
require any further elaboration. This contention of Mr. Chatterjee for 
the petitioner therefore fails. 

24. Lastly, Mr. Chatterjee argued on this aspect of the matter 
that assuming that the office order was not in exercise of any statutory 
power but merely contractual it was submitted that it was merely an 
offer of the Bank to alter the conditions of service which in order to 
be binding on the employees requires acceptance by them. It was 
strongly contended that there is no evidence on record to show that this 
office Circular has been accepted by the employees so as to ripen into 
binding contractual obligation. As such it should be struck down as 
illegal and not binding. 

25. This argument was sought to be countered by Mr. Roy 
Chowdhury on two bases. He argued, in the first place, that in so far 
as the impugned office order is concerned the Bank was fully empowered 
to impose it unilaterally. He argued in the second place, that once it is 
conceded that this obligation imposed by the circular is contractual it 
cannot be enforced in the writ jurisdiction. 

26. On the first point, Mr. Roy Chowdhury drew my attention 
to the Award National Industrial Tribunal {Bank Dispute) between the 
Reserve Bank of India and its workmen of Class II, Class III, and Class 
IV Staff which was passed in September, 1962 by Kantilal T. Desai, 
Chief Justice of High Court of Gujarat popularly known as Desai 
Award. Without going into details it may be-noted that this Award 
provided that the employees would have to work for 64 hours on week 
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days and 34 hourson Saturdays. It was however specifically provided 
in sub-clause (4) of para 13.8 as follows :— 

“The banks will be at liberty to fix at their discretion the actual 

timing for work provided the maximum number of hours of work 
fixed by this award are being observed.” 


27. Mr. Roy Chowdhury, in this connection produced of the time 
of the hearing office orders issued from different branches of the Bank 
from time to time, which have been tendered by consent of parties, and 
forms part of the records of this case. These orders show that the actual 

- opening hours of the Bank and correspondingly the closing hours thereof 
vary from city to city. To give only two instances, it appears from one 
order that the opefiing hours of the Calcutta Branch of the Reserve Bank 
was 9.50 A. M. whereas the opening hours of the Bombay Branch was 
10-45 A. M. This difference according to Mr. Roy Chowdhury is explai- 
ned by the fact that in a city like Bombay where the employees are spread 
out in a more sprawling area and the problems of transportation are 
more acute the management decided in its wisdom in Bombay that the Bank 
should open ata later hour whereas in the case of Calcutta where that 
problem may be somewhat less acute, the management decided to open the 
Bank at an earlier hour. It was the submission of Mr. Roy Chowdhury 
that so long as the total number of working hours remains unaltered the 
Bank was the sole judge of when to open the Bank and this does not violate 
the binding obligations of the parties under the Desai Award which stood 
unmodified by a later award known as Aiyer Award. This position that 
the Aiyer Award did not modify the hours of work of the Bank was not 
disputed on behalf of the petitioner. 

28. In this context Mr. Roy Chowdhury submits that the impugned 
office circular does not purport to effect any change in the working hours 
of Bank at Calcutta. He rightly concedes that if there was any change in 
the working hours it would definitely be a change in the condition of 
service of the employees of the Bank. The question whether employees 
would be allowed to come late if so for how long was no part of the con- 
ditions of service. It was merely a privilege or a concession granted to 
the workmen which could be withdrawn unilaterally by the Bank at any 
time it desired. 

29. In this contention Mr. Roy Chowdhury lays strong emphasis on 
the circumstances under which the impugned Office Circular was issued 
curtailing the period of late attendance. My attention was drawn to 
Paragraph 5 of the affidavit of Deva Priya Mukherjee affirmed on 8th 
August, 1977. It is a long paragraph and I shall merely refer briefly to 
the salient features thereof. In paragraph 5(c) it has been stated that to 
enable the Bank to start its business transaction at the scheduled business 
hours, it is of utmost importance that the members of the Staff do attend 
office punctually in time. To quote “This is more important for the reasons 
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that the members of the staff are to work generally in a team particu- 
larly in few sections like cash counters. If any particular employee is 
not present on any particular day, the management is to make arrange- 
ments, for the manning of the counters, handling cash balances by the 
appropriate category of staff, so that work does not suffer. If the regular 
incumbent does not turn up at the scheduled time of attendance there is 
a system in vogue in the Bank by which promotions are effected even for 
a day in the Cash Department, so that the work may be carried on smoo- 
thly. In para 5 (iv) it is stated as follows :- 


“The Bank is to open its counters sharply at the appointed time 
witha view to ensuring prompt service to the Governments, the 
Banks and the members of the public. The punctuality in attending 
office is essential for smooth functioning of the essential services rende- 
red by the Bank. For this reason, the employees of the Bank. enjoy 
certain special facilities which are not available to all members of the 
public e. g. housing loans at very low interest, residential quarters 
advances for purchase of bicycles, scooters etc., so that the employees 
can reach office before the commencement of the prescribed working 
hours.” 

30. In support of the well-known proposition that contractual 
obligations cannot be enforced in the writ jurisdiction, and also the propo- 
sition that a statutory Authority may act in a purely private and contrac- 
tual capacity. Mr. Subrata Roy Chowdhury cited a number of authorities.. 
I shall only briefly notice some of them. 

31. Reference was made to the case of (4) Kulchinder Singh v. 
Hardayal Singh Brar and others, reported in AIR 1976 SC- 2216. At 
paragraph 11 of the report V. R. Krishna Iyer., J., inter alia, observed as 
follows :- 


“The writ petition, stripped of embroidery and legalistics, stands 
naked as a simple contract between the staff and the society, agreeing 
upona certain percentage of promotions to various posts or an ommi- 
bus, all-embracing promise to give a quota to the existing employees. 
At its best, the writ petition seeks enforcement ofa binding contract 
but the neat and the necessary repellant is that the remedy of Article 
226 is unavailable to enforce a contract qua contract. We fail to see 
how a supplier of chalk to a government school or cheese toa govern- 
ment hospital can ask for a constitutional remedy under Art. 226 in 
the event ofa breach ofa contract, by-passing the normal channels 
of civil litigation. We are not convinced that a mere contract agreeing 
to a quota of promotions can be exalted into a service rule or statutory 
duty. What is immediately relevant is not whether the respondent is 
State or public authority but whether what is enforced is a statutory 
duty or sovereign obligation or public function of a public authority. 
Private law may involve a State, a Statutory body, or a public body 
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in contractual or tortious actions. But they cannot be siphoned off 
into the writ jurisdiction”. 
Reference was next made to the well-known case of (5) Radhakrishna 
Agarwal and others v. State of Bihar and others, reported in AIR 1977 SC 
_ 1496. In the above case the Supreme Court held that at the very threshold 
or at the time of entry into the field of consideration-of persons with whom 
the Government could contract at all, the State, no doubt, acts purely 
in its executive capacity and is bound by the obligations which dealings of 
the State with the individual citizens import into every transaction entered 
into in exercise of its constitutional powers. But, after the State or its 
agents have entered into the field of ordinary contract the relations are no 
longer governed by the constitutional provisions but by the legally valid 
contract which determines the rights and obligations of the parties inter se. 
No question arises of violation of Art. 14 or of any other Constitutional 
provision when the State or its agents, purporting to act within this field 
perform any act. In this sphere, they can only claim rights conferred upon 
them by contract and are bound by the terms of contract only unless some 
statute steps in and confers some special statutory power or obligation on 
the State in the contractual field which is apart from contract. 

32. Even in cases where the question is of choice or consideration 
of competing claims before an entry into the field of contract facts have 
to be investigated and found before the question of a violation of Art. 14 
could arise. If those facts are disputed and require assessment of evidence 
the correctness of which can only be tested satisfactorily by taking detailed 
evidence, involving examination and cross-examination of witnesses, the 
case could not be conveniently or satisfactorily decided in proceedings 
under Article 226 of the Constitution. 

33. In that case it was held that the contracts entered into by the 
State Government did not contain any statutory terms or obligations and 
no statutory power or obligations could attract the application of Article 
i4. 

34. The above decision makes it crystal clear that if a statutory 
body is acting in a private and contractual capacity the reliefs under the 
Writ jurisdiction cannot be attracted. In my view, in the light what I have 
already discussed above the Reserve Bank of India (Staff) Regulations 1948 
has no statutory force. These are merely certain Contractual obligations 
sought to be imposed by the employer on the employees which 
have been accepted by the employees, inthe form of the declarations 
mentioned above. The impugned Office Circular in my view, is a 
similar contractual obligation sought to be enforced by the empl- 
oyer. No doubt itis unilateraland has not been accepted by the 
employees. That however does not make any difference because I 
accept Mr. Roychowdhury’s contention thatin view of the Desai 
Award and the Aiyar Award the Bank is fully competent to take 
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a unilateral decision asto when the working hours could commence 
and how long after the commencement of working hours would the empl- 
oyees be entitled to attend office. The non-acceptance of these terms by the 
employees does not make any difference to its binding character. I also 
hold that the impugned Office Order cannot be challenged in the 
Writ jurisdiction in any event. 


35. The next question is whether the refusal by the Government 
of India to refer the matter as an industrial dispute be contended to be 
illegal and liable to be set aside. The argument of the petitioner was that the 
disputes raised by virtue of the impugned office order was an industrial 
dispute within the meaning of the Industrial Disputes Act and it was 
obligatory on the part of the Government of India to refer it to an Industrial 
Tribunal for adjudication. My attention was drawn to Section 10 of the 
Industrial Disputes Act, 1947 which provides that when the appropriate 
Government is of opinion that any industrial dispute exists or is appre- 
hended, it may at any time by order in writing refer to the appropriate 
authorities mentioned in the Section. 


36. My attention was drawn to Section 2(k) of the Industrial 
Disputes Act, 1947 which defines Industrial Dispute as “‘any dispute or _ 
difference between employers and employers, or between employers and 
workmen, or between workmen and workmen, which is connected with 
the employment or non-employment or the terms of employment or with 
the conditions of labour, of any person.” 7 


37. [It was submitted that the office order affects either the terms 
of employment or the conditions of labour and as such it was an indus- 
trial dispute. Strong reliance was also placed on the fact that the bank 
had given a notice under Section 9A of the above Act which provides that 
no employer who proposes to effect any change in the condition of service 
applicable to any workmen in respect of any matter specified in the 
Fourth Schedule, shall effect such change without giving to the workmen 
likely to be affected by such change a notice in the prescribed manner 
of the nature of the change proposed to be effected ; 

38. Mr. Somenath Chatterjee argued that from fact that such a 
notice under Section 9A was given to the Bank shows that they were 
proposing to change a condition of service of the employees which is the 
samething as changing the terms of employment within the meaning of 
Section 2(K) of the above Act. 

39. My attention was drawn in this conneetion, although curiously 
at the stage of the reply, to the fact that under Section 10 of the Act an 
“‘industrial dispute” which relates to any matter specified in the Second 
and Third and Fourth Schedule of the Act it would be sent toa Tribunal 
for adjudication. My attention was next drawn to the Second Schedule 
of the Act. The heading of which is ‘matters within the jurisdiction of the 
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} labour courts. Item No. 4 in that Schedule reads as follows :— 
“Withdrawal of any customary concession, or privilege.” 

40. My attention was next drawn to the Fourth Schedule of the 
Act the heading of which is as follows :— 

“The condition of service for change of which would be given. 
Item No. 8 of that Schedule reads as follows :— 
“Withdrawal of any customary Concession or change in usage.” 

41. On the strength of the above entries in the Second Schedule it 
was strongly urged that withdrawal of any customary concession would 
be an alteration in a condition of service in view of the Fourth Schedule 
and Section 9A of the Act anda fit subject matter for the adjudication 

` by the appropriate authority under the Act in view of the Second Schedule 
thereof. It was urged that although it may not amount to a term of 
employment within the meaning of Section 2(K) of the Industrial Disputes 
Act in the strict sense of a term in view of the Second Schedule to the Act 
referred to above the workmen governed by the Act are protected to this 
extent that before any customary concession or privilege is withdrawn the 
workmen are entitled to claim to have an adjudication by the appropriate 
adjudicating machinery in respect thereof. 

42. Mr. Roy chowdhury in answer to this contention relied ona 
certain number of cases which may now be noticed. 

43. My attention was drawn toa decision of the Supreme Court in 
the case of (6) Prem Kakar v. State of Haryana, reported in A.I.R. 1976 
S.C. 1474. In that case it was held that where the’State Government on 
receipt of a Report of the Conciliation Officer referred to in Section 12(4) 
had found that the petitioner was.not a workman within the meaning 

~of the Act and therefore it was not a fit case for reference to adjudication 
itwas held that the State could not be asked by a writ of mandamus to 
make a reference under Section 10(1) of the Act. With regard to this case, 
I must observe that if the employee was not a “workman” within the mean- 
ing of the Act none of the provisions of the Act could be applicable to him 
and therefore the question of making a reference under Section 10 (1) of the 
Act would not arise. . 

44, My attention was next drawn to the case of the (7) State of 
Bombay v. The Firestone Tyre and Rubber Company, reported in AIR 1960 
S.C. 1223. At paragraph 18 of the Report it was held that if the Govern- 
ment is refusing to make a reference on a ground which is totally 
irrelevant or extraneous, a case for the issue of writ of Mandamus is clea- 
rly established. It was however held if the Government had given some , 
relevant reasons which were based or were the consequence of the miscon- 
duct to which reference is made it might have been another matter.” 

45. Lastly reference was made in this connection to the case of (8) 
M/s. Hochtief Gammon v. State of Orissa and others, reported in AIR 
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1975 SC 2226. At paragraph 9 of the Report, Alagiriswami, J. referred 
to the case of (9) The State of Bombay v. K.P. Krishnan, reported in AIR 
1960 SC 1223 and the (10) Bombay Union of Journalist v. The State of 
Bombay, reported in AIR 1964 SC 1617. On the earlier case it was held 
that if the Government acted on totally irrelevant matters for refusing a 
reference the Court will be justified in ‘issuing a writ of Mandamus. In 
the later Case it was held that the appropriate government may after cons- 
sidering the relevant facts come to the conclusion that it would be inex- 
pedient to make the reference, it would be competent for it to refuse to 
make such reference, If the appropriate Government however refused to 
make a reference for irrelevant considerations or on an extraneous ground 


or acts malafide a party would be entitled to move the High Court for a 
writ of mandamus. 


i 46. ; In connection with the right of the Bank to organise its own 
business in its own way, Mr. Roy Chowdhury referred to a decision of the 
Supreme Court in the case of (11) Hindusthan Lever Ltd. v. Ram Mohan 


Ray and others, reported in 1973 (1) LLJ 427. At Paragraph 13 of the 
Report the following observation occurs. 


“In the applications filed by the workers the Tribunal was consci- 
ous of the employer’s right to reorganise his business in any fashion he 
likes for purposes of economy or convenience and that nobody is enti- 
tled to tell him how he should conduct his business.” 


Reference was also made in this connection with the decision (12) Indian 
Oxygen Limited v. Udaynath Singh & Others reported in 1970 2 LLJ 413 
and the decision in (13) Ram Nath Koeri and another v. Sakshmi Devi 
Sugar Mills and two others, reported in 19562 LLJ 11. In connection 
with the question whether the office order impugned in this case was stat- 
utory or not. Mr. Roychowdhury referred me to a decision of the Judicial 
Committee of the Privy Council in the case of (14) Vidyadaya Univer- 
sity of Ceylon and others v. Silva, reported in 1964(3) AER 865. At page 
875 the following passage occurs. 

“The circumstance that the university was established by statute 
and is regulated by the statutory enactments contained in the Act of 
1958 does not involve that contracts of employment, which are made 

‘with teachers and which are subject to the provisions of s. 18(e), are 
other than ordinary contracts of master and servant. Comparison may 
be made with the case of Barber v. Manchester Regional Hospital Board, 
1958 I AER 322. In his judgment in that case Barry, J. said ‘here, 
despite the strong statutory flavour attaching to the plaintiff’s contract, 
I have reached the conclusion that in essence it was an ordinary contr- 
act between master and servant and nothing more.” 

On the strength of this observation Mr. Roy Chowdhury contended that 
the office order and the staff regulations may have a statutory flavour in 
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view of the fact that the Bank was set up under a statutory instrument but 
were none the less merely contractual documents. 

47. I refrain from dealing with these cases in any further detail be- 
cause as will appear from what follows. The question of the nature of 
concession or the right of the Bank to organise its own business in its own 
way is not of much relevance in deciding the question in dispute. 


48. On the question whether the impugned order amounted to a 
withdrawal of a customary concession Mr. Roy Chowdhury submitted 
that in order to bea customary concession within the meaning of the 
Second and Fourth Schedule of the Industrial Disputes Act, 1947 it has to 
be either express or implied term of the agreement and not merely a bounty 
or egrace. In support of this proposition Mr. Roy Chowdhury relied 
onadecision of the Supreme Court in the case of (15) The Mumbai 
Kamgar Sabha, Bombay y. M/s. Abdulbhat and others, reported in -AIR 
1976 SC 1455. At paragraph 19 of the Report Krishna Iyer, J. observed 
as follows :— 

“There is hardly any doubt that custom has been recognised in 
the past as a source of the right to bonus, as the several decisions cited 
before us by Shri Tarkunde make out and Section {7(a) of the Bonus 
Act, ina way, recognizes such a root of title. In Churakulam Tea 
Estate, (1969) 1 SCR 931 this Court surveyed the relevant case law at 
sore length. Jspahani, (1960) 1 SCR 24 implied as a term of the cont- 
ract the payment of bonus from an unbroken, long spell.” 

49. Lastly Mr. Roy Chowdhury relied on a decision of the Supreme 
Court in the case of (16) Shambu Nath Goyal v. Bank of Baroda, reported 
in (1978) 2 SCC 353. At paragraph 7 of the Report, the following obser- 
vation occurs. 

“The reference in the case before us was made under Section 10(1) 
which provides inter alia that where the appropriate government is of 
opinion that any industrial dispute exists or is apprehended it may at 
any time by order in writing refer the matter for adjudication as 
therein mentioned. The power conferred by Section 10(1) on the 
Government to refer the dispute can be exercised not only where an 
industrial dispute exists but when it is also apprehended. 

But in making a reference under Section 10(1) the Government is 
doing an administrative act and the fact thatit has to form an 
opinion as to the factual existence of an industrial dispute as a 
preliminary step to the discharge of its function does not make 
it any the less administrative in character. The Court cannot 
therefore, canvass the order of reference closely to see if there was 
any material before the Government to support its conclusion, as if it 
was a judicial or quasi-judicial determination. No doubt it will be open 
to a party seeking to impugn the resulting award to show that what was 
referred by the Government was not an industrial dispute within the 
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meaning of the Act, and that, therefore, the Tribunal had no juris-@ 
diction to make the award: But, if the dispute was an industrial dis- 
pute as defined in the Act, its factual existence and ~ expediency of 
making a reference in the circumstances of a particular case are matters 
entirely for the Government to decide upon and it will not be compet- 
ent for the Court to hold the reference bad and quash the proceedings 
for want of jurisdiction merely because in its opinion there was no 
material before the Government on whicn it could have come to an 
affirmative conclusion of those matters, (vide Madras State v. C. P. 
Sarthy, AIR 1953 SC 53” 

50. After an anxious consideration of the entire matter, I have 
come to the conclusion that the contention of Mr. Roy Chowdhury 
on this point cannot be accepted. Undoubtedly the appropriate govern- 
ment is the authority to form an opinion whether an industrial dispute exi- 
sts or is apprehended and if so whether it is expedient to make a reference 
under Section 10(1) of the Act. In view of the provisions of Section 9A 
read with the Second and Fourth Schedule of the Act Jamclearly of 
the view that the withdrawal of a customary concession is a change in the 
condition of service of the workmen which is clearly an industrial dispute 
within the meaning of the Act. lam also of the view that the concession 
which admittedly existed since the very inception of the Bank of allowing 
its employees to be late upto 12 noon on two days in a month is clearly a 
customary concession. Assuch, in refusing to ‘make the reference the 
Union Government was clearly erroneous in law in holding that it was not 
a change in the condition of service of the workmen. 

_ Si. I am entirely in agreement with the observations of the 
Supreme Court with its own for the Court to order any reference under 
Section 10(!) of the Act. But in refusing to make a reference the appro- 
priate Government clearly committed an error of law, it is the duty of 
the Court to correct that error. It is to be noticed that the Government 
in the impugned order of the refusal does not say that it is inexpedient to 
make a reference although an industrial dispute exists or is apprehended. 

52. In that view of the matter, it must be held that the Union of 
India in refusing to make the order of reference clearly acted on.an 
erroneous assumption that the impugned office order did not amount to 
a change in the Conditions of service of the employees of the Bank. As 
such the impugned order of refusal to make a reference must be quashed. 
The contention of the petitioner on this point therefore succeeds. 

53 Inthe result this application succeeds in part and the Rule is 
made absolute to that extent. 

54. There will bea Writ in the nature of Mandamus directing the 
respondent the Union of India to forthwith, recall, cancel and withdraw 
the impugned order dated the 30th November, 1976/Ist December, 1976 
issued by R.P. Narula, Under Secretary in the Ministry of Labour. There 


7 


1979 (1) CLJ) Ayesha Khatoon v. Union of India 531 


will also bea Writ in the nature of Mandamus directing the respondent 
Union of India and the other respondents to act according to law in the 
fight of my observations indicated above. 
There will be no order as to costs. 
P.R. ; —-—— 


[APPELLATE CIVIL JURISDICTION] 
Before Mr. Justice M. M. Dutt and Mr. Justice Sharma. 
Decision: May 2, 1979 
Ayesha Khatoon and others ... sc Appellants 


- Versus 
Union of India : Respondent* 


Wakf, validity of - Whether void for moby Rights and powers 
of a wakif under Mohammadan Law, Jurisdiction of certificate officer, — 
Whether suit is barred in view of sec. 37 of the Bengal Public Demands 
Recovery Act 1913. 

Certificate proceeding was started by plaintiff Union of India in the 
Court of the Certificate Officer, Alipore for recovery of over Rs. one lac- 
due and payable from the assessee Md. Safulla for income tax, Commi- 
ssioner of wakf filed a claim on the-allegation that the Calcutta property of 
the assessee formed part of the wakf estate under the terms of Deed of wakf 
executed by the assessee. Certificate officer allowed the claim of the wakf 
commissioner and held that the dues of the assessee could not be realised 
by the sale of the wakf property. Union of India filed a suit for declara- 
tion that the Deed of wakf was fraudulent, illegal and void and that the 
order of the certificate officer was not binding on the plaintiff. Defendents 
contended that the wakf was valid, the order of the certificate officer 
was binding and that the suit was barred under sec, 37 of the Bengal Public 
Demands Recovery Act 1913. The Subjudge held that the Deed of 
Wakf was void for uncertainty, that the same was not acted upon, 
that it was a sham, fictitious, fraudulent transaction, that the suit 
was not barred under sec. 37 of the Bengal Public Demands Recovery 
Act 1913 and that the order of the certificate officer was illegal and not 
binding on the plaintiff. He decreed the suit. Defendants appealed to 
the High Court. 

HELD: The W@kif expressly reserved the ultimate benefit for such 
purposes as are recognised by Mussulman law as religious, pious or 
charitable. The object is a lawful one, under the Mussalman law the wakif 
may at the time of dedication, reserve to himself the power to alter the 
beneficiaries either by adding to their number or excluding some, and to 
increase or reduce their shares. The Wakif was entitled to make such 
reservation in his favour. The Wakif had not meant to treat the property 
as his personal and absolute property (Para 6) 

* Appeal from original Decree No. 203 of 1965 
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In the wakf nama there is no uncertainty in the ultimate gift to charity 
according to Muslim law and the wakf nama is not void for uncertainty as 
was held by the subordinate Judge. Se (Para 7) 

As soon as a wakf is found to have been validly created, the failure of 
the wakif as the first mutwalli to preform the acts in terms of the wakf nama 
will not render the wakf invalid or void. On consideration of the evidence 
of the parties it is apparent that the wakf was acted upon and that it was 
not a sham and eolourable transaction. (Para 8) 


Certificate officer had acted within the Jurtsdiction and accordingly 
his order was not null and void. As there was no question of fraud in respect 
of any question relating to the making, execution, discharge or satisfaction 
of the certificate filed under the Act, the suit by the plaintiff Union of 
India was not maintainable in view of sec. 37 the Bengal Public Demands 
Recovery Act 1913, ein g es (Para 10) 

Cases referred to : 

(1) Ashuadi Begum v. Badrun Nisa, AIR 1940 Oudh 324 FB 
(2) Mariambai v, Fatmabai, AIR 1929 Bom 127 
(3) Bali Ram & Bros. v. Choudry Mohammed Afzal & Ors. AIR 1948 
PC 168 
(4) Hashim Ali v. Iffat Ara Hamadi Begum, 46 CWN 561 
(5) Commissioner of Income Tax, Bombay v. Abubaker Abdul 
Rahaman & ors., 79 ITR 139 
(6) Commissioner of Income tax, Bombay v. Ibrahimjl Bakimji & ors. 
8 ITR 501 
(7) Commissioner of Income tax, Madras v. M. Jamal Mohamad 
i Sahib, 9 ITR 375 
(8) Commissioner of Income tax, Bombay v. Karim Bros. Charity 
Fund, 11 ITR 603 
(9) Commissioner of Income tax, Madras v. Aga Abbas Ali Shirazi, 
12 ITR 179 
(10) Nawab Bahadur of Murshidabab v. Commissioner of Income tax, 
West Bengal, Calcutta, 28 ITR 501 
Ranjit Kumar Banerjee and Miss Nirmala Chaturvedi .. for Appellants 
Ram Chandra Prosad ... for Respondent 

The judgment of the Court was as follows :— 

Dutt, J.:—This appeal is at the instance of the defendants and it 
arises out of a suit for declarations. 

2. The case of the plaintiff Union of India, represented by the Co- 
mmissioner of Income Tax (Central) Calcutta, Assam, Manipore and 
Tripura, was that one Md. Safulla, the sole proprietor of M/s. Habibulla 
Safulla of Tinsukia, was an assessee under the Income Tax Act. His income- 
tax was assessed by the Income-tax Officer, Dibrugarh for the sum of Rs. 
1,27,926-11-0 which became due and payable by him. A Certificate procee- 
ding was started for the recovery of the said sum. The Certificate Officer, 
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Dibrugarh could realise only Rs. 3,180/-on July 12, 1949 by attachment and 
sale of some movable property of the assessee and the balance sum of Rs. 
1,24,746-11-0 remained due and payable by the assessee. A Certificate 
proceeding was also started in the court of the Certificate Officer, Alipore 
on November 9, 1949. In the’ said proceeding, the Commissioner of 
Wakfs, West Bengal, filed a claim on the allegation that the Calcutta 
property of the assessee formed part of the wakf estate under the terms 
of a deed of wakf executed by the assessee on August 14, 1946. The 
Certificate Officer allowed the claim of the Wakf Commissioner, holding 
that the certificate dues of the deceased assessee could not be realised 
by the sale of the wakf property. Subsequently, there were two 
further assessment of income-tax for the assessment years 1945-46 
and 1947-48 for Rs. 2, 26, 843-6-0 and Rs. 16, 983-14-0 respectively. 
It was contended by the plaintiff that the deed of wakf was collu- 
sive and fraudulent and was, accordingly, illegal and void. As the 
creation of the said wakf had put some illegal obstacles to the recovery 
of the income-tax dues of the said Md. Safulla, since deceased and had 
cast a cloud over the plaintiff’s right to realise the said dues out of the 
assets of the deceased, the plaintiff instituted the suit praying for a declar- 
ation that the said deed of wakf dated August 14, 1946 was fraudulent, 
illegal and void. Further, the plaintiff prayed for a declaration that the 
order of the Certificate Officer, Alipore, dated March 10, 1953 was not 
binding on the plaintiff. 

3. The defendants nos. 1 to 5, who are the heirs and legal represen- 
tatives of the deceased Md. Safulla, entered appearance in the suit and 
contested the same by a written statement. The principal defence was 
that the wakf was validly created and, at the time of its creation, the said 
Md. Safulla had no income-tax dues. It was contended by them that the 
order of the Certificate Officer dated March 10,1953 was binding on the 
plaintiff. The further contention of the defendants was that the suit was 
barred by section 42 of the Specific Relief Act and also section 37 of the 
Bengal Public Demands Recovery Act. 

4. The learned Subordinate Judge, Ist Court, Alipore came to the 
findings that the wakf was void for uncertainty and that the same was not 
acted upon. He held that the wakf was a sham, collusive, fictitious, frau- 
dulent and dishonest transaction. He overruled the contention of the 
defendants that the suit was barred by section 42 of the Specific Relief Act 
or by section 37 of the Bengal Public Demands Recovery Act. He also 
held that the said order of the Certificate Officer was illegal and not bind- 
ing upon the plaintiff. Upon the said findings, the learned Subordinate 
Judge decreed the suit. Hence this appeal. 

5, The principal question that is involved in this appeal is whether 
the wakf created by the said Md. Safulla by the deed dated August 14, 
1946 is legal and valid. The deed of wakf is Exhibit ‘P’. By this deed, 
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the said Md. Safulla createda wukf-al-al aulad for the maintenance and 
support of his family, children and descendants and ultimately for such 
religious, pious and charitable-purpose as recognised by the Muslim law as 
such. He constituted himself the first Mutwalli during his lifetime con- 
fining the succession to the Mutwalliship to the eldest male member of his 
descendants for the time being. He made provision for separate reserve 
funds for various purposes. He also made provisions for making pay- 
ments to his sons and heirs, reserving Rs. 75/-per month as the remunera- 
tion of the Mutwalli. Provisions were also made for the contribution of 
Rs. 10/-per month toa Madrasa at Tinsukia and Rs. 5/- per month to a 
Jumma Masjid at the same place. He also provided for marriage expen- 
ses of his sons and daughters. After making the above provisions, he dir- 
ected as follows in clause (6) of the Wakfnama : 


“On the extinction of all my heirs and descendants and the heirs 
and descendants of my sons, grandsons etc., either in the male or 
female lines the net balance of the income of the Wakf Estate which 
is payable to my sons and their descendants according to the terms of 
this Wakfnama shall be spent for such purpose or purposes as are re- 
cognised by the Mussalman Law as religious pious and charitable as 
the then Mutwalli shall think fit and proper and if there be no such 
Mutwalli as a competent Court will think fit and proper.” 

In clause (12) he reserved the right to alter the terms of the Wakfnama 
and the baneficiaries of the wakf either by adding to their number or 
excluding some and to increase or reduce their shares.’ It was, however, 
directed that this power should not be exercised by any of the subsequent 
Mutwallis. 


6. It has been observed by the learned Subordinate Judge that the 
wakif did not divest himself completely of the ownership and possession 
of the property with which the wakf was created, but he retained the same 
during his lifetime though, ostensibly, in his capacity as a Mutwalli. We 
may now consider the propriety of this finding. Under section 6(10) of 
the Bengal Wakf Act, 1934, “wakf”? means the permanent dedication bya 
person professing [slam of movable or immovable property for any pur- 
pose recognised by the Islamic law as pious, religious or charitable and 
includes a wakf by user. Under section 6(11) of the Bengal Wakf Act, 
“‘wakf-al-al-aulad” means a wakf under which not less than 75% of the net 
available income is for the time being payable to the wakif for himself or 
any member of his family or descendants. In this connection, we may 
refer to section 3 of the Mussalman Wakf Validating Act, 1913 which de- 
clares that it is lawful for a person professing the Mussalman faith to cre- 
ate a wakf which in all other respects is in accordance with the provisions 
of the Mussalman law, for the following among other purposes : 

(a) for the manitenance and support wholly or partially of his 
family, children or descendants, and 
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(b) where the person creating a wakf isa Hanafi Mussalman, 
also for his own maintenance and support ‘during his lifetime or for the 
payment of his debts out of the rents and profits of the property dedi- 
cated. 


Provided that the ultimate benefit is in such cases expressly or 
impliedly reserved for the poor or for any other purpose recognised 
by the Mussalman law asa religious, pious or charitable purpose of a 
permanent character. 
It has been already noticed that by clause (6) of the Wakfnama, the wakif 
expressly reserved the ultimate benefit for such purpose or purposes as 
are recognised by the Mussalman law as religious pious or charitable. 
The object of the wakf is, therefore, a lawful one. There is no provision 
in the deed of wakf which shows any intention on the part of the wakif to 
retain ownership of the property to himself. By the Wakfnama, the wakif 
created a wakf-al-al-aulad for lawful objects. In arriving at the conclusion 
as to the invalidity of the wakf, the learned Subordinate Judge has been 
influenced by the wakif reserving to himself an unqualified power of 
altering the terms of the Wakfnama and the number of benefeciaries as 
well as the extent of their shares. It has been observed by him that by 
such reservation. the wakif had meant to treat the property even after 
the creation of the wakf as his personal and absolute property. The lear- 
ned Subordinate Judge has, however, completely overlooked that under 
the MussaJman law the wakif may, at the time of dedication, reserve to 
himself the power to alter the benefeciaries either by adding to their 
number or excludirg some, and to increase or reduce their shares (see Art. 
190 of Mulla’s Mahommedan Law, 16th Edition, Page 184). The wakif 
was, therefore, entitled to make such reservation in his favour. The learned 
subordinate Judge, in our view, was not right in holding that by such 
reservation the wakif had meant to treat the property sought to be 
dedicated as his personal and absolute property. 

7. We may now consider whether the wakf is void for uncertainty 
as held by the learned Subordinate Judge. It has been stated already, 
that the ultimate benefit was reserved for such purpose or purposes as 
are religious, pious or charitable. The learned Subordinate Judge has 
taken the view that the use of general words of the proviso to section 3 of 
Mussalman Wakf Validating Act, 1913 was not a sufficient specification of 
the object and so the wakf must be held to be void for uncertainty. In 
expressing that view, he has placed reliance on two decisions, one of the 
` Full Bench of the Chief Court of Oudh in (1) Ashmadi Begum v. Badrun 
Nisa, AIR 1940 Oudh 324 FB, and the other of the Bombay High Court 
in (2) Mariambai v. Fatmabai, AIR 1929 Bombay 127. In the former 
case, it has been held that a dedication in general terms for “charitable 
purposes highly commendable according to the Hanafi school of Mussal- 
man law” is not a valid dedication, and in the latter case, a bequest by a 
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Mahomedan for ‘Sharam’, ‘kherat’, ‘vigere’, has been held to be void for 
uncertainty. These two cases no doubt support the view of the learned 
Subordinate Judge. In this connection, we may refer to a decision of the 
Privy Couneil in (3) Beli Ram & Brothers and others v. Choudry Mohammad 
Afzal and others, AIR 1948 PC 168 where, under the Wakfnama, the ulti- 
mate benefit was reserved ‘for such religious and charitable purposes as 
may be beneficial to all muslims’. The Wakfnama was upheld by the 
Privy Council as valid. This Court in (4) Hashim Ali v. Iffat Ara Hamedi 
Begum, 46 CWN 561, has laid down that the use of the general words of 
proviso to section 3 of the Wakf Act without specification of the object 
of charity does not invalidate a wakf as it contemplates an ultimate gift 
effective in Jaw, and that the ultimate benefit in a wakf-al-al-aulad can 
also be impliedly reserved for the poor or for any purpose of a permanent 
character. In view of the said decisions of the Privy Council and of this 
Court, we do not think that the law in this regard has been correctly 
laid down in the above decisions of the Chief Court of Oudh and of the 
Bombay High Court. Weare, therefore, of the view that in the Wakfnama 
there is no uncertainty in the ultimate gift to charity according to Muslim 
law and, accordingly, the Wakfnama is not void for uncertainty as held by 
the learned Subordinate Judge. 

8. The other ground on which the wakf was declared to be void 
by the learned Subordinate Judge is that it was never acted upon. In 
order to prove that the wakf was acted upon, the defendants produced 
several documents, namely, Bank papers, counterfoils of rent receipts, 
municipal papers, electric bills and various other letters (Exts. ‘U’ series, 
‘P series, ‘Q’ series, ‘F’ series and K’). It is an admitted fact that the 
wakf was enrolled with the Commissioner of Wakfs, West Bengal. These 
documents, however, did not commend to the learned Subordinate Judge 
and it was observed by him that to keep up the’ show of acting upon, the 
Mutwalli was required to do all the above inthe minimum. We are not 
at all impressed with the argument of the learned Subordinate Judge which 
is based on mere assumption. There is. evidence that mutations were 
made in respect of the properties and municipal taxes and electric charges 
were paid in the name of the wakf. Further, rents were collected from 
the tenants, ejectment suits were instituted against them in the name of 
the wakf. The learned Subordinate Judge considered these evidence as 
insufficient to prove that the wakf was acted upon. He was again greatly 
influenced by the fact that the wakif reserved to himself the power to 
vary the number of beneficiaries and their shares which, it has been pojnted 
out earlier, the wakif was lawfully entitled to do. It is the evidence of 
D. W. 1 that the surplus income of the wakf estate was distributed by the 
wakif amongst the beneficiaries. This evidence has not been accepted by 
the learned Subordinate Judge. We do not however, find any reason 
not to accept the same. It is true that although by the Wakfnama, 
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ê different reserve funds were directed to be opened, no evidence was 
adduced by the defendants that such funds were opened. They have, 
however, produced the Bank account opened in the name of the Wakf. 
In our view, as soon as a wakf is found to have been validly created, the 
failure of the wakif as the first Mutwalli, to perform the acts in terms of 
the Wakfnama will not render the-wakf invalid or void, nor can any in- 
ferences be made from such failure to act that he did not intend to divest 
himself of the ownership of the property dedicated to the wakf. After 
cosidering the evidence of the parties, we hold, disagreeing with the learned 

‘Subordinate Judge, that the wakf was acted upon, and that it was not a 
sham and colourable transaction. 

9. The learned Advocate for the plaintiff respondent has placed 
reliance on a number of decisions, which will be referred to presently, relat- 
ing to the question as to the validity of the wakf. We are of the view that 
the learned Advocate has completely misconceived the decisions which are 
quite irrelevant for the consideration of the said question. The said deci- 
sions are (5) Commissioner of Income tax, Bombay v. Abubaker Abdul 
Rehman and others, 7 ITR 139; (6) Commissioner of Income tax, Bombay 
v. Ibrahimji Hakimji and others, 8 ITR 501 ; (7) Commissioner of Income- 
tax, Madras v. M. Jamal Mohamad Sahib,9 ITR 375; (8) Commissioner 
of Income-tax, Bombay v. Karim Bros. Charity Fund, 11 ITR 603; (9) 

“Commissioner of Income-tax, Madras v. Aga Abbas Ali Shirazi, 12 YTR 

179 and (10) Nawab Bahadur of Murshidabad v. Commissioner of Income- 
tax, West Bengal, Calcutta, 28 ITR 510. In all these cases, the question 
was whether, though some properties were validly given to wakf, the same 
were held for charitable or religious purposes so as to enable the wakf 
estate to claim exemption from taxation under section 4(3)(i) of the Income 
Tax Act, 1922. It was held that where properties were transferred to wakf 
and the income was to be distributed to the wife and children of the settlor 
and after the total extinction of the beneficiaries, the income was to be . 
applied for charitable, religious or pious purposes, the properties were not 
held for charitable or religious purposes so as to claim exemption under 
section 4(3)(i), As already observed, these cases have no manner of 
application to the question with which we are concerned in the present 
case relating to the validity of the deed of wakf. Indeed, there is evidence 
in this case that the income of the wakf estate is being assessed to 
income-tax. 5 

10. It has been already stated, that the certificate proceeding was 
started by the plaintiff before the Certificate Officer. Alipore, 24 Parganas. 
being Case no. 26(0.P) of 1949-5) for the realisation of the income-tax 
dues of the said Md. Safulla for the assessment years 1944-45 to 1946-47 
by the sale of the wakf property situate at Calcutta. By his order dated 
March 10, 1953, the Certificate Officer came to the finding that the deed of 
wakf was executed and registered long before the assessment was made. 
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In that view of the matter, he released the wakf property from attachment. 
The plaintiff has also challenged the said order and has prayed fora decla- 
ration that the said order of the Certificate Officer is not binding on the 
Plaintiff. It is not disputed that no appeal was preferred by the plaintiff 
against the said order of the Certificate Officer. The question 
is whether the present suit is maintainable in view of section 37 of the 
Bengal Public Demands Recovery Act, 1913. Section 37 provides as 
follows : 

“Except as otherwise expressly provided in this Act, every ques- 
tion arising between the certificate-holder and the certificate-debtor, or 
their representatives, relating to the making, execution, discharge or 
satisfaction of a certificate duly filed under this Act, or relating to the 
confirmation or setting aside by an order under this Act of a sale 
held in execution of such certificate, shall be determined, not by suit, 
but by order of the Certificate-officer before whom $such question 
arises, or of such other Certificate-officer as he may determine. 

Provided that a suit may be brought in a Civil Court in respect of 
any such question upon the ground of fraud.” 


It has been held by the learned Subordinate Judge that in view of sections 
10 and 55 of the Bengal Public Demands Recovery Act, the decision of 
the Certificate Officer is entirely without jurisdiction and void and is 
incapable of operating as res judicata or ousting the jurisdiction of the 
Civil Court, notwithstanding the provision of section 37. The proviso to 
section 10 confers a power on the Certificate Officer to refer the petition 
under Section 9 to the Collector for orders if the Certificate Office reconside- 
rs that the petition involves a bona fide claim of right to property. The pro- 
viso, therefore, requires that the Certificate Officer must come to a finding 
that the petition involves a bonafide right to property before he can refer 
the petition to the Collector for his decision. If the Certificate Officer had 
found that the petition involved a bona fide claim of right and, inspite of 
that finding, he did not refer fhe petition to the Collector, in that case, it 
could be said that the Certificate Officer acted without jurisdiction. In 
the impugned order of the Certificate Officer, there is no such finding. It 
does not also appear from the order that the plaintiff challenged the deed 
of wakf as a sham and colourable transaction created by Md. Safulla for 
the purpose of avoiding payment of his income-tax dues. In the circums- 
tances, we are unable to hold that the Certificate Officer had acted withoug 
jurisdiction and that, accordiogly, his order was null and void. Section 
55 saves other remedies conferred by any other Act for the recovery of any 
debt or demand to which the provisions of the Act are applicable. The 
suit has not been instituted by the plaintiff for the recovery of the income- 
tax dues of the said Md. Safulla, for such a suit is not maintainable under 
any enactment. So section 55 also has no manner of application. In our 
opinion, as there was no question of fraud in respect of any question 
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relating to the making, execution, discharge or satisfaction of the certificate 
filed under the Act, the suit was not maintainable in view of section 37. 

11. The defendants have filed an application under order 41, ruler 
27 of the Code of Civil Procedure praying for admitting in evidence a letter 
dated December 22, 1964 of the Income-Tax Officer, CC-VI, Calcutta 
intimating the defendants that the assessment order of the Income-Tax 
Officer dated March 28, 1955 for the assessment years 1945-46 had been 
cancelled by the order dated January 10, 1959 of the Appellate Assistant 
Commissioner of Income-tax,, Assam, Tripura and Manipur. In view of 
the said order of the Appellate Assistant Commissioner, the Income-tax 
Officer cancelled the demand of Rs. 2,26,843-4-0. In view of our above 
findings, we do not think that we require any additional evidence: 

For the reasons aforesaid, we set aside the judgment and decree of 
the learned Subordinate Judge and dismiss the suit with costs. The appeal 
is allowed, but in view of the peculiar facts and circumstances of the case 
we make no order for costs. 

Sharma, J. I aggre 

S.P.M. ` 


[CRIMINAL REVISIONAL JURISDICTION] 
Before Mr. Justice Amar Nath Banerjee 
Decision: December 7, 1978 
Hasim Abdul Halim ve Petitioner 


Versus 
Syed Ellahi Buksh & Anr. Opposite parties* 


Code of Criminal Procedure 1973, secs. 468(2)(c) and 470(1),— If 
second complaint is maintainable on the same allegation as in the first 
complaint, — Whether the second complaint is barred by limitation. 

Syed Ellahi filed a suit against his tenants for eviction. The suit 
was compromised in terms of agreement that the tenants would have one 
room each in the proposed new construction. After completion of the 
new construction Syed Ellahi gave notice to the tenants to take possession 
of their respective shop rooms. Inspite of such notice the tenants did not 
choose to occupy the shop rooms. The rooms were under lock and key 
and in charge of the darwan. At 2.30 a.m. the tenants assembled with 
Soda water bottles and unlawfully and forcibly took possession of the 
rooms after breaking open the locks. Syed Ellahi filed a complaint against 
the opposite parties under secs. 147, 456 and 427 of the Indian Penal Code. 
The learned Magistrate took cognizance under sec. 342/109 IPC and 
charges were framed. Complainant moved the High Court against the 
order framing charge only under sec. 342/109 IPC and obtained a Rule. 
But the Rule was discharged, Learned Magistrate dropped the proceeding 

*Criminal Revision no. 926 of 1978. 
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on the ground of non-compliance of provision of sec. 200 of Code of 
Criminal Procedure and discharged the accused. Subsequently a fresh 
complaint was filed before Chief Metropolitan Magistrate on the self same 
grounds. Objection was taken by the accused that the complaint was bad 
in law and was barred by limitation. Magistrate overruled such objection. 
Petitioner then moved the High Court and contended (1) that Chief 
Metropolitan Magistrate could not entertain the second complaint which 
was on the self same allegations and (2) that the complaint was barred by 
limitation under sec. 468 Cr. P. C. The complainant opposite party con- 
tended that the second complaint was maintainable as the first complaint 
had been rejected on some technical ground. He also contended that 
there was no question of limitation in view of the proviso to sub-section 
(1) of sec. 470 Cr.P.C 1973 

HELD: Even if the proceeding had been dropped and the accused 
persons had been discharged, that did not take away the fact of filing of the 
earlier complaint. The complainant had no right to file a fresh complaint 
on the self same ground and the Magistrate was not competent to entertain 
it, In the eye of law the earlier complaint remained and had not been 
disposed of in accordance with the provisions of law, The second complaint 
on the self same facts and allegations was neither called for nor was it 
entertainable by the learned Magistrate. (Para 3) 

On the question of limitation sub-sec. (1) of sec. 470 of Code of Cri- 
minal Procedure has no application in the facts of the Instant case. Prima 
facie the second complaint was barréd by limitation under clause (c) of 
sub-sec, (2) of sec. 468 Cr.P.C. and it was not open to the Chief Metropoli- 
tan Magistrate to entertain it. The entire proceeding pending in the court 


of the learned Metropolitan Magistrate is quashed. (Para 4) 
Rule is made absolute. 

Dilip Dutta and Ranjit Dutta .. for petitioner 

D. P. Chowdhury and L. C. Bihani ...for opposite parties 

B. Mitra, (PP) and Miss. Uma Banerjee .. for the State 


The judgment of the Court was as follows :— 

This Rule is for quashing of a proceeding pending in the court of 
the Metropolitan Magistrate 6th Court, Calcutta and also for setting aside 
an order dated 1,4.78 passed by the same Magistrate, Facts leading on to 
the issue of the present Rule may briefly be stated as follows :— 

2. The complainant opposite party brought a suit against six of his 
tenants for their eviction in the City Civil Court, Calcutta. That suit was 
compromised and as per terms of the compromise it was agreed upon that 
after the completion of the proposed new construction the aforesaid 
tenants would have one shop room each. There were altogether 
eleven civil suits which were so decreed on compromise. It is alleged 
that the complainant opposite party after the completion of the aforesaid 
new construction of the building gave notice to the respective accused 
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persons who were tenants to take possession of their respective shop rooms 
before 1.1.71. _ Inspite of such service of the said notice the tenants did not 
choose to occupy such shop rooms which were under lock and key and in ch- 
arge of the Durwan. On the night between Ist and 2nd January, 1971 at ab- 
out 2.30 a. m. it is alleged that accused Nos 2 to 10 under the leadership of 
the accused No. 1 who was at that time a practising advocate of City Civil 
Court Calcutta, formed themselves into an unlawful assembly ———with 
soda water bottles and they took possession of the rooms after breaking 
open the locks of those rooms. Accordingly, the complainant opposite 
party filed a complaint against the aforesaid accused persons under sections 
147, 456 and 427 IPC. The aforesaid complaint was filed on 18.1.71. The 
learned Magistrate took cognizance under section 342 IPC against some 
others and against the petitioner under section 342/109 IPC. Thereafter, 
charges were framed against the aforesaid accused persons. The compla- 
inant moved this Court against the order framing charge only under 
section 342/109 IPC against the petitioner and obtained a Rule. But that 
Rule was discharged. Subsequently, on 30.4.75 the learned Magistrate to 
whom the case was transferred dropped the proceeding on the ground of 
non-compliance of provision of section 200 Cr. P.C and discharged the 
accused persons. On 5.5.75 a fresh complaint on the self same allegations 
was filed before the learned Chief Metropolitan Magistrate, Calcutta. The 
learned Magistrate on perusal of the complaint transferred it to another 
learned Metropolitan Magistrate for favour of disposal. Before the 
tranferee Magistrate objections were taken by one of the accused to the 
effect that cognizance taken in this case was bad in law and the complaint 
was barred by limitation. By an order dated 1.4.78 the learned Magistr- 
ate over ruled such objections. Thereafter the petitioner moved this Court 
and obtained the present Rule. 


3. Mr. D.K. Dutta, learned Advocate appearing for the petitioner 
took two fold objections. His first objection was that the learned Chief 
Metropolitan Magistrate could not entertain the 2nd complaint which was 
admittedly on the self same allegations and secondly the complaint was 
barred by limitation under section 468 Cr. P.C. Mr. B.N. Mitra, Ld. 
P.P. appearing for the State supported the above contention of Mr. Dutta 
Mr. D.P. Chowdhury, learned advocate appearing for the complainant op- 
posite parties tried to controvert the above contention of Mr. Dutta on the 
ground that the learned Chief Metropolitan Magistrate did nothing wrong 
in entertaining the second complaint in view of the fact that the earlier 
complaint was rejected on some technical grounds. His other contention 
was that there was no question of limitation in view of the proviso to sub- 
section (1) of Section 470 of the Code of Criminal Procedure 1973. In 
my view, both the contentions of Mr. Dutta should be accepted. We have 
already seen that in ‘the earlier case which was based on the self same facts 
and allegations as contained in the second’ complaint the learned 
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Magistrate had framed charges against the accused persons. The case was 
a warrant triable case. That being so, the learned trial Magistrate have had 
no authority or jurisdiction to discharge the accused persons and/or to 
drop the proceedings after framing of the charges. It may be that there 
was a decision of this Court which laid down that unless the complainant 
examines his witnesses who are present and unless there is a note in the 
order sheet to the effect that the witnesses who are present have been 
examined, issue of process would be bad in Jaw. But even if there was such 
a decision of this Court the Magistrate have had no power or jurisdiction 
to drop the proceeding and to discharge to accused persons. His clear 
duty was to make a reference to this Court stating the predicament 
in which he was in. In any event, there could not have been any order 
of discharge after the framing of charge in a warrant triable case. Such 
an order of discharge in such a case would, in my view, amount to an order 
of acquittal. That being so, it was opento the complainant opposite 
party to come up against the order of the learned Magistrate. The compl- 
ainant did not choose to do that. What he did was to file a fresh compl- 
aint. He had no such right and the learned Magistrate before whom such 
fresh complaint was filed was also not competent to entertain it. Even if the 
proceeding had been dropped and the accused persons had been discharged 
that did not take away the fact of filing of the earlier complaint. It was 
open to the learned Magistrate to proceed from the stage of the filing of 
the earlier complaint. His subsequent acts were without jurisdiction. In 
facts, had the learned, Magistrate made a reference to this Court or if the 
complainant opposite party had come up against the order of the learned 
Magistrate dropping the proceedings and discharging the accused persons 
before this Court, there could have been an order to that effect. In the 
eye of law, the earlier complaint remained and had not been disposed 
of in accordance with the provisions of law. In that view of the matter 
the 2ndcomplaint on the self same facts and allegations was neither call- 
ed for nor was entertainable by the learned Magistrate : 


4. On the question of limitation, I am of the view that sub-section 
(1) of Section 470 Cr. P.C. will be of no avail to the complainant. Provision 
to that sub-section lays down that no such exclusion would be made unless 
the prosecution relates to the said facts and is prosecuted in good faith in 
a court which from defect of jurisdiction or other cause of a like nature 
is unable to entertain it. In the present case, it could not be said that 
the court which took cognizance and issued process suffered from any 
defect or jurisdiction or other cause ofa like nature Prima facte the 2nd 
complaint was barred by limitation under clause (c) of sub-section (2) of 
Section 468 Cr. P.C. Such a bar is to the taking of the cognizance of an 
offence by a Magistrate. The learned trial Magistrate erred in thinking 
that because the learned Chief Metropolitan Magistrate perused the com- 
plaint it must be deemed that he had condoned the delay. The learned 
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Magistrate failed to notice that the provision of Section 473 of the Code 
which lays down that if any court takes cognizance of an offence after expiry 
of period of limitation, it must be satisfied on the facts and in the circu- 
mstances that the delay has been properly explained or that it is necessary 
to do so in the interest of justice. In other words, there must be an order 
by the court indicating taking consideration of the above provision of 
section 473 of the Code. Needless to say the order of the learned Chief 
Metropolitan Magistrate who took cognizance of the offence gives no indi- 
cation to the effect that he had taken into consideration the requirement 
of section 473 of the Code. Accordingly, I hold that the 2nd complaint 
was barred by limitation and that it was not open to the learned Chief 
Metropolitan Magistrate to entertain it. In view of the matter, it must be 
held that the entire proceedings pending in the court of the learned Metro- 
politan Magistrate 6th Court, Calcutta, should be quashed even though 
all the accused persons are not before me. 

5. Inthe result, the Rule is made absolute. The proceedings pending 
before the learned Metropolitan Magistrate, 6th Court, Calcutta, is hereby 
quashed. 

S.P.T. 


[ CONSTITUTIONAL WRIT JURISDICTION] 
Before Mr. Justice Manash Nath Roy 
Decision: April 3, 1979 
Rash Behari Janah & Ors. os 
Versus 

The Additional District Magistrate, Midnapore & Ors...Respondents* 

West Bengal Land (Requisition and Acquisition) Act 1948, sec. 3(1)— 
Legality and validity of notices for requisition. 

Several notices were issued on April 5, 1977 for requisitioning of 
various plots of land near Haldia under sec. 3(1) of the West Bengal 
Land (Requisition and Acquisition) Act 1948 for the purpose of setting 
up dumping ground for developing shipping channel from Haldia to sea, 
which was necessary for maintaining supplies and services for the com- 
munity. Petitioners obtained a Rule on February 10, 1978 but no interim 
orders were issued. Petitioners applied for an order of injunction on May 
4, 1978 whereupon an order was made on June 29, 1978 for maintaining 
status quo. Petitioners contended (1) that the notices were issued in the 
names of dead persons and notin the names of successors in interest, (2) 
that the notices being signed both by the Additional District Magistrate 
and the Land Acquisition Collector were not legal, proper and valid, (3) 
that notices being under lithographic signature did not comply with Rule 
4 of the Rules as framed under the Act, (4) that the notices were illegal and 

*Civil Rule no. 751 (w) of 1978. 


Petitioners 
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void since they were issued on April 2, 1977 when the Act was not in 
force and the same was re-enacted on July 22, 1977, and (5) that notices 
were vague and insufficient for requisition of the lands. Respondents 
contended that the requisition orders were served on the recorded owners 
as per Revisional Settlement Records. Possession of the lands had been 
taken and bulk of the payment was made to and duly received by the 
persons who claimed to be affected ; majority of the petitioners accepted 
80 per cent of the compensation amount. 

HELD : Itis true that some of the notices meant for persons mentio- 
ned in the petition were already dead. But when the heirs of those dead 
persons or the occuplers of lands concerned have accepted the notices and 
have not raised any objection and allowed the proceedings to be continued, 
the service of notices as made is considered reasonable and is held due and 
proper. (Pora 13) 

The way and the manner in which the notices have been signed by the 
Additional District Magistrate do establish that he was duly authorised and 
the notices were issued by him as such authorised person anden his satisfac- 
tlon. The signature of ‘the Land Acquisition Collector merely shows his 
recommendation. Thus the notices cannot be considered to be void. (Para 14) 


In this case the original notices were duly signed by the Additional 
District Magistrate viz. the person authorised under the Act. When the 
originals are signed by the maker, the copies meant for service need not be 
under their original signatures, The notices as issued are in substantial 
compliance with the requirement of the Rules. (Para 15) 


The re-enactment by the West Bengal Land (Requisition and Acquisi- 
tion) re-enacting Ordinance 1977 was effective from April 1, 1977 and re- 
enacted with some modification in respect of sec. 1(4) of the Act which 
was in force on March 31, 1977 and extended such provivision upto March 
31, 1979, The said Act is treated and considered as an existing law. The 
notification authorising the Additional District Magistrate was proper, 
sufficient, legal and valid. The notices are not vague, {Para 16) 

Petitioners should not be allowed to agitate the points raised in these 
Proceedings because of their conduct and when they have allowed the project 
of national importance to continue or to be operative for some time and on 
that basis a large sum of money has already been spent. (Para 17) 

The Rule is discharged. 

Cases referred to :— 

(1) Kali Prosad Poddar v. Additional District Magistrate, Howrah & 
Ors., 1976 (2) CLI 98 

(2) Smt. Lilavati Bai v. State of Bombay, AIR.1957 Bom. 521 

(3) Kamala Bala Dasst & Ors. v. State of West Bengal & Ors., 65 
CWN 869 

(4) Amiya Kumar Mukherjee v. State of West Bengal & Ors., 70 CWN 
499 
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Saradindu Samanta and Miss, Alpana Chakraborty... .. for petitioner 
Arun Prokash Chatterjee and Tarun Kumar Ghose... for respondent nos, 2 &3 
Bankim Chandra Dutta and D. K. Chowdhury ... .. for respondent no, | 


The judgment of the Court was as follows : — : 

The Rule was obtained on 10th February 1978, impeaching several 
notices in Annexure ‘A’, issued for requisitioning various plots of lands 
in Mouza Gangadhar, J.L. No. 253, P.S. Nandigram, in terms of the pro- 
visions of West Bengal Land (Requisition & Acquisition) Act, 1948 (here- 
inafter referred to as the said Act), for the purpose of setting up dumping 
ground for developing the shipping channel from Haldia to sea, and as the 
same, in the opinion of the Requisitioning Authority under the said Act, 
was thought to be necessary forthe purpose of maintaining supplies and 


services essential to the life of the community or for providing proper faci- 
lities for transport/irrigation/drainage . 


2. At the time of the issue of the Rule, no interim order was issued. 
But an application for necessary order of injunction was filed on 4th May 
1978. The Land Acquisition Collector, Midnapore, Respondent No. 2. 
on 7th December 1978, also filed an application for vacating the interim 
order. It should be noted that on 29th June 1978, after hearing the lear- 
ned Advocates appearing at the relevant time, an order was made for mai- 
ntaining the status quo in respect of possession as on that date, and furt- 
her directions were given that no body should enter the lands. These 
two applications ultimately came up for hearing on 30th January, 1979, 
when after hearing the learned Advocates and considering the urgency of 
the matter, an early hearing of the Rule was directed. At the time of 
making the said order, the learned Advocates appearing for the parties 
agreed that the application for vacating the interim order, as filed by the 
Respondents other than Respondent No. 5, would be used as opposition 
to the main Rule and correspondingly, the opposition as filed by the pet- 
itioners, should be considered as their reply. Since the requisition in 
question has been made for or at the instance of Calcutta Port Trust, 
Mr. D.K. Chowdhury, appearing for them, also prayed for leave to make 
an application for addition of party. The leave as asked for, was granted 
and pursuant thereto, on an application dated 31st January 1979 being 
filed, an order was made on 13th February 1979, allowing the Board of 
Trustees for the Port of Calcutta, to be added as Respondents in the 
Rule. These added Respondents also filed an application for vacating the 
interim order of injunction and the said application, on the prayers of the 
learned Advocate for the added Respondents, was directed to be treated 
as their opposition in the Rule and the petitioners were given time to 
file their reply, if any, within a week. Even inspite of the above admitted 
facts, an affidavit-in-opposition was filed by the State Respondents and 
consequently on the prayers of the learned Advocate for the petitioner, 


they were given liberty to file their reply on or by the next date of hearing, 
which was fixed on 23rd March 1979. 


. 
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3. The petition is a composite one, brought at the instanceof e 


many petitioners, in respect of various notices issued for requisitioning 
their lands under the said Act. The petitioners have disclosed the relevant 
particulars of their holdings and interests in respect of them. All the 
notices as annexed to the petition excepting one. relate to case No. (R & 
A) 55 of 1976-77 under the said Act and the other notice is in respect of 
case No. (R&A) 5 of 1976-77 under the said Act and is addressed to 
Maheswar Jana, petitioner No. 8. Although the notices as impeached 
relate to two cases under the said Act, the challenges thrown against them 
are the same. 

4. The trustees of the Calcutta Port Trust, have been dredging the 
inner estuary since November 1973 in order to obtaina draught of 35 
feet for shipping in the channel leading to Haldia Dock system, but 
could not get the desired result of obtaining the necessary draught in the 
said channel due to redistribution of the dumped materials inside the 
estuary. On further study and consideration of the circumstances by their 
Hydraulic Study Department, the said Trustees, devised a fresh scheme 
for dredging the concerned channel continuously throughout the day and 
night and then to directly pump the dredged materials to the disposal area 
adjacent to the river banks. For giving effect to such scheme, the said 
Trustees felt the requirement of large tract of land (about 590 acres), in 
mouza Gangarchar, J.L. No. 253, P.S. Nandigram, District Midnapore. 
As it was felt by the said Trustees that the work of development of the 
channel from the sea to Haldia would better serve the purpose of commu- 
nication, which again is essential for the life of the community, they by 
their letter dated 20th May 1976, addressed to the Collector of Midnapore, 
requested to invoke the provisions of the said Act, for requisitioning the 
lands as mentioned above and as more fully described and demarcated or 
shown in a sketch plan, and for handing over possession of them to the 
said Trustees at an early date. It was contended further that such setting 
up of a dumping ground in the river courses would also be covered by the 
provisions of the said Act and the intention or purpose as incorporated or 
meant or underlying therein. 

5. In the background as above, the impugned notices in Annexure 
‘A’ to the petition of motion, were issued on 5th April 1977. These 
notices were issued under section 3(1) of the said Act. Section 3 of the 
said Act deals with the power of requisition and is to the following 
effect :— 

Section 3(1) : If the State Government is of the opinion that it is 
necessary so to do for maintaining supplies and services essential to 
the life of the community or for providing proper facilities for trans- 
port, communication, irrigation or drainage, or for the creation of 
better living conditions in rural or urban areas, not being an industrial 
or other area excluded by the State Government by a notification in 


\ 
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this behalf, by the construction or reconstruction of dwelling places 
for people residing in such areas, the State Government may make 
such further orders as appear to it to be necessary or expedient in 
connection with the requisitioning : 


Provided that no land used for the purpose of religious worship 
or used by an educational or charitable institution shall be requisitioned 
under this section. 


(1A) A Collector of a district, (an Additional District Magistrate 
or the First Land Acquisition Collector, Calcutta) when authorised by 
the State Government in this behalf, may exercise within his jurisdic- 
tion the powers conferred by sub-section (1). 


(2) An order under sub-section (1) shall be served in the pres- 
cribed manner on the owner of the land and where the order relates 
to land in occupation (of an occupier, not being the owner of the 
land, also on such occupier.) 

(3) If any person fails to comply with an order made under sub- 
section (1), the Collector or any person authorised by him in writing 
in this behalf shall execute the order in such manner as he considers 
expedient and may— 

(a) if he isa Magistrate, enforce the delivery of possession of the 
land in respect of which the order has been made to himself, or 

(b) If he is not a Magistrate, apply to a Magistrate or, in Calcutta 
as defined in clause (11) of section 5 of the Calcutta Municipal Act, 
1951, to the Commissioner of Police, and such Magistrate or Commi- 
ssioner, as the case may be, shall enforce the delivery of possession 
of such land to him. 

6. The purposes of the requisition have already been mentioned. 
These notices appear to have been signed and issued by Shri A. Pattanaik, 
Additional District Magistrate, Midnapore, on 2nd April 1977, claiming to 
be the person authorised under section 3(1A) of the said Act. It further 
appears from the notices that the State Government, by notification No. 
20500 L.A. dated 3rd December 1963 and as published at page 2578 of 
the issues of the Calcutta Gazette dated 26th December 1963, authorised 
the said Sri Pattanaik, as person authorised for exercise of powers under 
section 3(1A) of the said Act. These notices also appear to be signed by 
Shri A. K. Ghose, Land Acquisition Collector on 2nd April 1977 and 
further more those notices were forwarded to the owner/occupier of the 
lands by the Collector under the said Act. It shonld be remembered that 
the Collector under section 2(a) means, in Calcutta, the First Land Acqui- 
sition Collector, Galcutta, and elsewhere, the Collector of a district, and 
includes a Deputy Commissioner and any officer specially appointed by the 
State Government to perform the functions of a Collector under the said 
Act, and the term “person authorised” as used in the notices, has reference 
to section 3(1A), the terms whereof have already been quoted hereinbefore. 
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The copies of these notices, as appear from the endorsements at the bottom, 
appear to have been served on the owners or occupiers of the lands by the 
Collector under the said Act. i 

7. Mr. Samanta, appearing for the petitioner, on a reference to the 
statements made in paragraph 16 of the petition, wherein the petitioners 
have given the particulars of Sarbashree Kunja Behari Jana, Sashi Bhusan 
Jana, Barin Jana, Lal Mohan Pramanik, Gopal Chandra Pramanik, Kri- 
shna Prosad Pramanik, Kartick Chandra Shee, Manmathanath Hazra aad 
Panchanan Giri as dead, firstly contended that since notices under 
the Act were issued in their names, i.e. in the names of the dead persons 
and not on their successors in interest, orin their names, there was not 
only application of mind, but the lands belonging to them could not 
be requisitioned under the said Act, as under the same, no land could be 
requisitioned or acquired without proper and due service of notice on the 
owner or the occupiers. Jt was secondly contended by him that the 
printed notices as in Annexure “A”, being filled up in ink and purported 
to be signed by the Additional District Magistrate concerned and s0 also 
by the Land Acquisition Collector, were not legal, proper and valid for 
requisitioning the lands as involved, inasmuch as it is not apparent from 
the notices in question, as to which of the officers as mentioned therein 
requisitioned the lands in question and for that reasor alone, he stated 
that the intended requisition cannot be allowed to proceed or possession 
of the lands could be taken on the basis thereof. It was thirdly submitted 
that the notices as impeached, being under the lithographic signature of 
the makers, they were and the services thereof, were not in compliance with 
Rule 4 of the Rules as framed under the said Act, which is to the follow- 
ing effect :— 

4, Form and manner of service of notice- (a) The orders under 
sub-section (1) of section 6 shall respectively be, as nearly as possible, 
in Forms | and 5 appended to these rules and the notices referred to in 
sub-sections (1) and (3) of section 5 and sub-section (3) of section 6 
shall respectively be, as nearly as possible, in Forms 3, 4 and 6 appended 
to these rules ; 

(b) The notice referred to in sub-section (la) of section 4 shall 
be as nearly as possible— ; 

(i) in cases where it is considered necessary to apply the provisions 
of section 5A, in Form 2A appendėd to these rules; and 

(ii) in other cases, in Form 2 appended to these rules. 

the more so when the provisions of the statute and the Rules require that 
such notices should contain the actual signature of the Requisitioning 
Officer and should be served upon persons, who are the actual owners - and 
in occupation of the lands in question. Mr. Samanta fourthly contended that 
the concerned notices having admittedly been signed or issued on 2nd April 
1977, they could not be given effect to or acted upon as on that date, the 
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said Act was not in force and the same was reenacted with effect from 22nd 
July 1977 and for such patent defects, the concerned notices should also be 
deemed to be void, illegal, irregular and bad. He fifthly contended that the 
notification in question authorising the Additional District Magistrate con- 
cerned, was not sufficient for the requisition of the lands in question, even 
on the reenactment of the said Act with effect ftom 22nd July 1977. It 
was sixthly contended by Mr. Samanta that the notices in Annexure “A” 
being vague and insufficient, no steps could be taken on their basis and 
lastly and seventhly, Mr. Samanta contended that the lands sought to be 
requisitioned, being situate at a distant place or place far away from the 
channel, the entire action was malafide and sought to be initiated in colou- 
rable use and exercise of power. To establish this, Mr. Samanta referred 
to the sketch map in Annexure “E” to the petition of motion. 

8. Before referring to the submissions as made by Mr. Samanta 
in support of his contentions as mentioned above. I think J should indi- 
cate the defence of the Respondents. 

9. The Respondents representing the State authorities, after referr- 
ing to the background of the requisition as indicated hereinbefore, have 
contended that the requisition orders as issued by the Additional District 
Magistrate, Midnapore, were served upon all the recorded owners as per 
Revisiona! Settlement records. They have also stated that thereafter, po- 
ssession of the requisitioned lands was taken from the owners concerned on 
)5th December 1976 and such possession was simultaneously delivered to 
the Calcutta Port Trust, in terms of the Certificate of possession, as in ann- 
exure “F” of their pleadings dated 6th December 1978. The facts as 
mentioned above relate to the plots excluding those vested in the State and 
comprised in Block 1 of the concerned scheme. So far as the other set 
of notice of requisition dated 2nd April 1977, issued by the Additional 
District Magistrate, Midnapore, it has been stated that the notices in questi- 
on were also served on the owner as per the Revisional Records and posses- 
sion was taken on [1th April 1977. It has been alleged that simultaneous 
possession of these concerned lands, was also delivered to the Calcutta 
Port Trust, through the certificate of possession in Annexure “‘G’’ to the 
pleadings. 

10. These Respondents have contended that since the instant Rule 
was moved and obtained on 10th February 1978 i.e. long after the taking 
over of possession and when admittedly such possession was simultaneously 
delivered to the said Calcutta Port Trust, the same would not be main- 
tainable. It is also the contentions of these Respondents that by Memo No. 
6816(35)-L.A. (P.W.) dated 8th June 1977, it was informed to all concerned 
that the effect and operation of the said Act has been extended for two years 
from Ist April 1977. They have further stated that the lands in question 
were acquired for a public purpose and such act was also one of a Natio- 
nal interest. That apart, it has been stated that huge amount of money 
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has already been spent for the concerned development project and in L.A. 
case No. 5 of 1976-77 and bulk of the payment has been ‘made and duly 
received by the persons, who claim to be affected. These Respondents, 
by their supplementary affidavit dated 9th March 1979, have stated further 
that on 9th November 1976, Shri Birendra Chandra Mitra, dealing Kanungo 
of Special land Acquisition Office (Haldia Dock project), submitted his 
preliminery enquiry report in Case No. 5 of 1976-77 as mentioned 
above, before the Land Acquisition Collector and the said Collector duly 
recommended the same by putting his signature on the same day and 
thereafter, the report in question was duly put up before the Additional} 
District Magistrate (L R), Midnapore, for final approval and the necessary 
approval to proceed in the matter was given on 8th December 1976 by 
subscribing the signature duly, Similarly, it has been stated that the prelimi- 
nary enquiry report of the officer as mentioned above in Case No. 55 of 
1976-77 as mentioned above, was submitted before the Land Acquisition 
Collector on Ist April 1977 and he duly gave his recommendations by put- 
ting his signature on the report on that day and thereafter, the said report 
was placed before the Additional District Magistrate concerned, for his 
approval on that very day and the necessary approval to proceed in the 
matter was granted on 2nd April 1977. The reports as mentioned above 
and as disclosed with the affidavit under consideration, have mentioned the 
schemes to be for bonafide public purpose and as such requisition and 
acquisition proceedings have been recommended. The deponent of this 
affidavit has also given necessary explanations for the inability of the Resp- 
ondent State and its official, to produce the records in their entirety. 


11. The Trustees for the Port of Calcutta have also mentioned the 
background and the necessity for the requisition and acquisition of the 
lands in question and about their requirements for the effective completion 
of the relevant Scheme. They have also mentioned about their request to 
the Collector, Midnapore, for initiating the proceedings under the said 
Act. Itis their case that after due and necessary compliance with the 
requirements under the said Act, possession of lands in question have been 
delivered to them after due demarcation and pegging. It is their case that 
after obtaining such possession, they have also taken steps to preserve 
and maintain their possession by raising some structures and also by enci- 
reling the dumping ground area by constructing dykes (Bundh). It is 
their case that discharging of water, which was accumulated in the area, 
was undertaken and continued by them till 16th October 1978 and there- 
after, they had to discontinue such functioning as the Additional District 
Magistrate, Midnapore, by his letter dated 22nd December 1978, informed 
‘them about this Rule and the interim order as made. These Respondents 
have also given the particulars of soil dredged and deposited by M.O.T. 
Dredger on the lands in question and within the Dyke and have conten- 
ded that thus the character of the lands has also been changed. It is also 
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stated by these Respondents that none of the petitioners stay or reside in 
the lands in question. It is also their case that the project is worth about 
61 crores of rupees and out of that 57 crores of rupees have already been 
Spent by them. Itis also their case that majority of the petitioners have 
accepted 80% of compensation on account. 


12. The petitioners in their several replies, have categorically 
denied the material averments of the Respondents as mentioned herein- 
before. They have further denied to have received or accepted any com- 
pensation or to have given up possession of the lands in question. But 
one thing is certain that they have not denied that the project is one 
for public purpose and Mr. Samanta, in his usual fairness, has also accep- 
ted the same to be one of National importance. But he has contended 
that even then, the requirements of the statute, would have to be followed 
and in the instant case, the necessary provisions of the said Act and the 
Rules framed thereunder have, in fact been flouted. 


13. Itis true, that some of the notices meant. for persons, whose 


particulars have been mentioned in the petition, were already dead and 
thus the question would be whether in terms of the said Act or the 
Rules framed thereunder, there was good and effective service and if 
possession of the concerned lands could be taken or even asked for, 
more particularly when under section 3(2) of the said Act, Jands are 
required to be requisitioned or acquisitioned, with proper and due service 
of notice on the owners or occupiers. Section 3(2) of the said Act read 
with Rule 3 contains a scheme regarding the manner and mode of service 
of orders duly issued under section 3(1) or 3,1A) of the said Act and as 
observed in the case of (1) Kali Prasad Podder v. Additional District Magis- 
trate, Howrah & Ors., 1976 (2) CLJ 98, the said scheme is entirely different 
from the scheme under the Code of Civil Procedure and the four modes 
of service as indicated in sub-rules (a), (b), (c) and (d) of Rule 3, are 
clearly alternative modes of service and the manner of applying the mode 
of service in a particular case, is to be left to the decision by the autho- 
rities concerned. It was contended by Mr. Chatterjee, appearing for some 
of the Respondents and which argument was also adopted by Mr. Dutt, 
appearing for the other Respondents, that when the heirs of those dead 
persons an mentioned in the petition or at least the occupiers of the lands 
belonging to those dead persons, have accepted the concerned notices and 
have not raised any objection and furthermore have allowed the procee- 
dings to be continued, the service as made, should be held and observed to 
be due and proper and as such in the facts of the case and at least at 
this stage, no interference should be made. To establish the fact that the 
notices meant for the concerned dead persons were accepted on tender, 
and no objection was ever raised, Mr. Chatterjee produced the relevant 
records and therefrom it appeared that all the notices for those dead 
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persons excepting the one meant for Barin Jana, were d uly accepted with- 
out any objection. As mentioned hereinbefore, Mr. Chatterjee also 
contended that the notices were prepared and issued on the basis of the 
entries in Revisional Settlement records and the fact that the erstwhile 
Owners were dead, was neither known to the authorities concerned nor 
such fact was made known to them, by the persons interested including the 
heirs or legal representatives. In support of his contentions, Mr. Chatterjee 
relied on the determinations in the case of (2) Smt. Lilavati Bai v. State 
_ of Bombay, AIR 1957 Bombay 521. This was a case under Bombay Land 
Requisition Act 1948. The petitioner was the widow of the tenant 
in respect of flat No. 3. on the Ist floor ofa building at 68, Marine 
Drive, Bombay, which was sought to be requisitioned by an order 
dated 27th January 1954, made under section 6(4) (a) of the said Bombay 
Act. The tenant admittedly died in November 1953. The order in 
question proceeded on the basis that the tenant had ceased to be in occu- 
pation of the flat in October 1952, as he had handed over possession of 
the same. The notice in question, was served by pasting on the outer door 
of the flat in question, which at the ralevant time was in the possession of 
another person, having received possession in the manner as indicated above 
and who was also alleged to bea lodger or paying guest. The petitioner 
admitted to have come to know about the order in question at about the 
time the same was made. In these facts amongst others, it has been 
observed that the petitioner had timely notice of the impugned order. 
The circumstances under which the notices in question were issued in the 
name of dead persons or the explanation as given for such issue, in the 
case appear to me to be reasonable. The heirs and legal representatives or 
the occupiers, who duly received those notices, had due knowledge of 
‘the issue of them in the names of persons, who were already dead and as 
such they, in all fairness or diligence, should have at once raised objections 
or taken exceptions. But instead of that, they allowed the proceedings 
to goon or continued and allowed them to be completed in the manner 
as indicated by the Respondents. As such, I am of the view that at this 
stage, the point under consideration cannot be allowed to be urged and 
since the heirs and legal representatives or occupiers had knowledge of the 
defects in the notices, ifany, and allowed the proceedings to continue, 
the principles as evolved in the case of Smt. Lilabati Bai v. State of Bom- 
bay (supra), would apply and as such, the arguments of Mr. Samanta must 
be negatived and the point must be answered in favour of the Respondents. 
14. In support of his second and third submissions, Mr. Samanta 
contended that since the notices were purported to be signed by the Addi- 
tional District Magistrate and so also by the Land Acquisition Collector, 
they were neither legal nor valid or proper, as it is not apparent from 
‘them, as toon the formation of the opinion of which officer, the requi- 
sition was made. He contended that since the notices in question were 
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also signed by authorities other than the person authorised under section 
3 (1A) of the said Act, they were not issued on the satisfaction or due 
formation of opinion by such authority as in section 3(1A) and thus. the 
opinion should be held to be not formed duly and for that the notices 
should be set aside and quashed or at least possession of the lands must 
not be allowed to be taken on that basis. It is true and as mentioned by 
Mr. Samanta, that the notices in question, have also been signed by the 
Land Acquisition Collector and forwarded for service under the signature 
of the Collector under the said Act, apart from being signed by the Additi- 
onal District Magistrate, being the person authorised under section 3(1A) 
of the said Act. The Land Acquisition Collector has signed on the same 
day i.e. 2nd April 1977, when the notices were signed by the Additional 
District Magistrate concerned and they were forwarded for service in the 
manner as indicated on Sth April 1977. This fact of signature and 
issue of the notices by persons other than the Additional District Magist- 


„Tate, who was the person authorised under the said Act, according to Mr. 


Samanta, made the notices, bad, illegal, void and inoperative and established 
non-application of mind by the authority as empowered and, only such 
person as authorised under section 3(1A), according to Mr. Samanta, 
had the authority to issue the notice for the exercise of powers under 
section 3(1) of the said Act. This part of Mr. Samanta’s argument, that 
only such person as authorised under section 3(1A), has the right or 
authority to have the powers under section 3(1) exercised, appears to be 
substantially correct. Mr. Chatterjee, after placing the notice in question 
and more particularly the recitals to the effect “AND whereas the State 
Government has, by notification No. 2050C0 L.A. dated 3.12.63, published 
at page 2578 of the Calcutta Gazette dated 26.12.63, authorised me to 
exercise the powers conferred by sub-section (LA) of section 3 of the West 
Bengal Land (Requisition and Acquisition) Act, 1948” and the manner in 
which the Additional District Magistrate, Midnapore has executed the same 
viz., as “person authorised under section 3(1A) of Act II of 1948”, cont- 
ended that the use of the word “me” as mentioned hereinbefore and in 
the preamble of the notices, must be read and construed as empowering 
the person authorised under the said Act viz., the Additional District 
Magistrate concerned, who again has disclosed his identity as the person 
authorised under the said Act, and as such the notices must be held or 
deemed to be issued by the Additional District Magistrate, as a person 
authorised under the said Act and as such, the notices must also be con- 
sidered to be issued by him as such person authorised. The fact that 
after the amendment as incorporated in section 3(1A) of the said Act in 
1963, by the West Bengal Land (Requisition and Acquisition) (Amendment) 
Act, 1963 (West Bengal Act XXXII of 1963), the Additional District 
Magistrate could be a person authorised, cannot be in doubt. Thus, on 
the basis of the averments in the notice as quoted hereinbefore, read along 
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with the Gazette, as appeared from the records, there is no doubt that the , 
Additional District Magistrate concerned could be and in fact he was duly 
appointed as a person authorised under the said Act and as submitted 
by Mr. Chatterjee, the use of the word “me” in the preamble of the 
notices and the way and the manner in which they have been signed by 
the Additional District Magistrate concerned, do establish that ‘he was 
duly authorised and the notices were issued by him as such authorised 
person and on his satisfaction. The justification for the signatures of the 
Land Acquisition Collector; appears from the affidavit fiied in this procee- 
dings by Shri Birendra Chandra Mitru. Such signature appears merely to 
be and for the recommendation of the Land Acquisition Collector conc- 
erned, but the ultimate approval was of the Additional District Magistrate 
viz., the person authorised under the said Act. The other signatures for- 
warding the notices, were by the Collector under the said Act that in my 
view, should not be treated as a part of the notice or for establishing the 
required application of mind. Thus, the notices in my view cannot be sta- 
' ted or considered to be void as alleged and on the grounds as mentioned. 
On the other challenge of Mr. Samanta against the notices that they were 
neither legal, nor valid or bonafide and in form, as they were under the 
lithographic signature of the makers and they were not in fact or ever 
duly served, it was also contended that the notices as served, not being in 
the Form as prescribed under the Rules, were also bad and void and as 
such also they could not be given effect to or acted upon. These submi- ` 
ssions were made ona reference to Form 1 under the Rules, which is 
meant and required for order of requisitioning lands under section 3(1) of 
the said Act. In support of his arguments on lithographic signature and 
` the validity of the same, reference was .made by Mr. Samanta to the case 
of (3) Kamala Bala Dassi & ors. v. State of West Bengal & ors, 65 CWN 
869, wherein it has been observed that the word? endorse?” means the 
personal signature of the officer concerned. A copy of the Requisition 
order which does not bear the signature of the Requisitioning Officer or 
his duly authorised ministerial officer, but contains a lithographic signature, 
is not sufficient compliance with the requirements of Rule 3(1) of the 
West Bengal Land Requisition and Acquisition Rules, 1948 and is, there- 
fore invalid”. The facts of the case, where the above determination was 
made, were that the notice in question was purported to be served by 
the Land Acquisition Collector, Burdwan, although the order of requisition 
was made by the Collector of Burdwan and further the notice did not 
bear any date or any signature of the authority issuing the notice except- 
ing a facsimile signature of the Land Acquisition Collector, Burd- 
wan. So the order of requisition in that Case was made by the 
Collector Burdwan, but the same was issued, not under his signature, but 
under the facsimile signature of the Land Acquisition Collector, 
Burdwan. Mr. Chatterjee, on production of the records, established that 
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e the originals of the notices have been signed persənally by the Additional - 
District Magistrate viz., the person authorised under the said Act and so . 
also by the Land Acquisition Collector concerned in the circumstances . 
as indicated above. It was further submitted by him that when the notices . 
as served have duly been endorsed by the Collector under the said Act, 
under his personal signature and not by any lithographic signature, so the 
arguments of Mr. Samanta in that respect, would be of little or no sub- . 
stance and in fact the determination as cited by him, would help and assist 
the Respondents. In the case under reference, Rule 3(1) which at the 
relevant time was to the following effect :— : 

“Save as otherwise provided in this rule, an order under sub-section - 
(1) of section 3 shall be served by delivering or tendering a copy thereof 
endorsed by the Collector to the persons on whom the order is to be 
served’, . i 

was considered and on the basis of the terms of the Rule, it has been, 
found that the Rule required that the copy of the Requisition order should 
bear the endorsement of the Collector. The Rule in that case was made - 
absolute as the learned Advocate appearing for the Respondents in that 
case did not dispute the fact that the copy in question, was not under ; 
the personal signature of the Collector and so it was further held that the 
order as served, was not in compliance with the said Rule 3(!). In terms 
of section 3(2) of the said Act, an order under section 3(1) has not to be 
served in the prescribed manner, on the owner, of the land and where the ' 
order relates to land in occupation (of an occupier, not being the owner of 
the land) also on such occupier. The Forms and manner of service of 
orders and notices have been mentioned in Rules 3 and 4. The terms of 
Rule 4 have already been quoted hereinbefore and Rule 3, which deals’ 
with the manner of service of order, is to the following effect ;— 

Rule 3 : Manner of service of orders : —An order under sub-section’ 
(1) of section 3 shall be served on the owner of the land and where the’ 
order relates to land in occupation of an occupier not being the onwer 
of the land, also on such occupier— 

(a) by delivering or tendering a copy thereof, endorsed either by 
the person authorised by the Act to make the order or by the Collector, ' 
to the person on whom the order isto be served or his agent, or 

(b) by fixing a copy thereof on the outer door of some conspicu- 
ous part of the house in which the person on whom the order is to 
be served ordinarily resides or carries on business ‘or personally works 
for gain, or 

(c) by sending the same to the person on whom the order is to 
be served by registered post with acknowledgment due, or 

(d) by fixing a copy thereof in some conspicuous part of the land 
to which the order relates and also in some conspicuous place of the 
office of the Collector. 
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15. The manner of service of orders in Rule 3, has already been 
considered in the case of (1) Kali Prosad Podder v. Additional District 
Magistrate, Howrah & Ors., (supra). Neither of these Rules speak of or 
require the service copy of the notices in question to be under the actual 
personal signature of the authorities concerned. I am of the view that if 
the originals are signed by the.makers, the copies meant for service need 
not be under their original signatures, but the endorsement for effecting 
service of such notices, should be under the signature of the authority 
concerned. In this case, the originals as produced, appeared to be duly 
signed by the Additional District Magistrate viz., the person authorised 
under the said Act and by the Land Acquisition Collector, for the circum- 
stances as disclosed and the notices are under the original endorsement 
of the Collector under the said Act. That apart, I find that the notices 
as issued, are in substantial compliance with the requirements of the Rules, 
more particularly when those notices would appropriately serve the real 
purposes ofthe statute. As such, I find that there is no substance in the 
second and third submissions of Mr. Samanta. I am further of the view 
that the original order of Requisition should contain the actual signatures 

. of the requisitioning authority and in this case, the originals as produced, 
have fulfilled such requirements. 


16. Since the notices in this case were admittedly issued on 2nd 
April 1977 and endorsed for service thereafter, Mr. Samanta in support of 
his fourth branch of submissions, contended that they could not be given 
effect to, as the said Act was not in force or effective then, but the same 
was reenacted with effect from 22nd July 1977. The reenactment by the 
West Bengal Land (Requisition And Acquisition) Re-enacting ordinance, 
1977, as submitted by Mr. Chatterjee, was effective from Ist April 1977 
and reenacted with some modifications in respect of section 1(4) of the said 
Act, which was in force on 31st March, 1977, and has extended such pro- 
visions up to 31st March 1979. Ona reliance to the provisions of savings 
and validation as in this Ordinance, Mr. Chatterjee contended, that the 
action as taken was due, bonafide, proper and valid and the more so when 
possession of the lands in question, was taken earlier. The validity of the 
reenactment has not been challenged and perhaps the same could not be 
challenged. Thus, agreeing with the submissions of the Respondents, I 
find no justification in upholding the contentions of Mr. Samanta. I hold 
that the said Act should be treated and considered as an existing law”, 
In view of the above, I also find that there is no substance in the fifth Bra- 
nch of the submissions of Mr. Samanta viz., that the notification in ques- 
tion, authorising the Additional District Magistrate concerned, was neither 
proper nor sufficient but legal and valid. J also hold that the notices in 
Annexure “A” are not vague as alleged by the petitioners and as such, the 
sixth submissions of Mr. Samanta, on the question of vagueness of the 
notices, should also fail. It is true that in the notices as served on the 
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petitioners, the alternative of the several purposes, such as transport, co- 
mmunication etc., have not been struck out and I have come to the conc- 
lusion as referred to hereinbefore, by following the determinations in the 
case of (4) Amiya Kumar Mukherjee v. State of West Bengal & Ors , 70 
CWN 499 and particularly when, I find that non-application of mind by 
the authority concerned, has not been established or proved. The seventh 
and the last submissions of Mr. Samanta, in my view, cannot be approp- 
riately enquired or gone into or determined in this jurisdiction and as such, 
the same would also fail. 

17. These apart,the petitioners or at least some of them, in my view, 
should not be allowed to agitate the points as raised in these proceedings, 
because of their conduct and furthermore when they have allowed this ad- 
mitted project of National importance to continue or to be operative for 
sometime and on that basis, a large sum of money has already been spent. 

18. It should also be noted that on the production of the Rules, as 
it is effective to-day by Mr. Chatterjee, Mr. Samanta further argued on re- 
ference to Rules 3 and 4, that service of not only an order but also of a 
notice as mentioned in those Rules, would be mandatory and for admitted 
non-service of both the records as mentioned in those Rules, the Requisit- 
ion in question, would be incompetent. This is a point which requires 
determination on facts and as such specific pleadings was required unfor- 
tunately there is no such appropriate pleading. Be that as it may in view 
of my findings as above, specially on the conduct of the petitioners, this 
point as sought to be argued now, loses all its weight of efficacy. 

19. Soafter hearing the learned Advocates, I find no merit in the 
application andas such, the same fails, so also the Rule and the same is 
discharged. There will however be no order for costs. 

20. Itshould be noted that apart from the submissions as mentio- 
ned above, no further arguments were advanced and in particular the said 
Act was not contended to be ultravires. 

The prayer for stay of operation of the order is refused. 


P.R. SSeS 
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Notification vesting intermediary’s land in the State—Right of transferee 
to where land was sold by intermediary after vesting. 

On February 17, 1964, State Government issued a Notification for 
bringing into force the provisions of Chap. VIII of the West Bengal 
Estates Acquisition Act relating to the transfer of land with effect from 
March 1, 1964. A fresh Notification under sec. 4 of the said Act was’ 
made in respect of the District of Purulia so that with effect from April 
4, 1964 the interests of intermediaries including raiyats and under raiyats 
vested in the state free from encumbrances. According to the determina- 
tion made in a proceeding under sec. 6(1) of the Act, respondent No. 5 
Jagdish was an intermediary possessing khas lands in excess of the 
ceiling prescribed by,cl. (d) of sec. 6(1) of the Act. In terms of secs. 4 
and 5 of the Act the right, title and interest of Jagdish had vested in the 
State free from encumbrances and subject to his right to retain in terms 
of sec. 6, Jagdish was required to submit a return in Form B exercising 
his option to retain. Before exercising his option he purported to transfer 
12.43 acres of land bya registered deed in favour of the appellants. Appel- 
lants allege that they are bonafide purchasers for value without notice, their 
lands were recorded in the finally published Revisional Record of Right 
and the Junior Land Reforms Officer had mutated their names in the 
Rent Roll. Appellants’ grievance is that in the B. R. case under sec. 6 of 
the Act against Jagdish, appellants were not joined as parties and were 
not given any hearing. Jagdish in his Return in Form B did not include the 
lands transferred to the appellants. There was a proceeding under sec. 10(1) 
of the Act for taking possession of the vested land previously belonging 
to Jagdish, no notice of the said proceeding was given to the appellants. 

; HELD: . Appellants cannot make grievance that they were not given 
any hearing in the B. R. case under sec. 6(1) of the Act started against 
respondent Jagdish. Jagdish’s interest in all his lands including those pur- 
ported to have been transferred to the appellants vested in the State on 
and from April 4, 1964. Until Jagdish by submission of Return restained 
his khas lands in terms of sec. 6(1) of the Act, he had no subsisting trans- 
ferable title which he could validly convey tothe appellants. So the plea 
of the appellants that they were bonafide purchasers for value without notice 
ts of no relevance. After the date of vesting, transfer by an intermediary 
of a vested land which has not been restrained would be invalid and not 
binding on the state. The state is not bound to recognise such a post 
vesting transferee and to join him as a party in B. R. proceeding commenced 
against the alleged transferor intermediary, The right of the intermediary 
to retain under sec. 6(1) of the Act may be heritable but not assignable 
by way of sale so as to entitle the post vesting transferee to claim right of 
hearing in a B. R. case under sec. 6(1) of the Act. Such of post vesting 
transferee is not entitled to file Return in Form B to retain under sec. 9(1) 
of the Act. SS (Para 4) 
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‘When before retaining any particular land, an intermediary sells the 
said land, the transfer is not binding on the State. (Para 5) 
Cases referred to : — 

(1) Rati Kanta Mosat y. State of West Bengal, 81 CWN 783 

(2) Probhas Chandra Mondal v. State of West Bengal, 81 CWN 1026 

(3) Gurcharan Singh v. Prithi Singh, AIR 1974 SC 223 

(4) State of West Bengal v. Pijuskanti Roy, 79 CWN 556 

(5) Srimati Raj Lakshmi Dasi y. Banamali Sen, AIR 1953 SC 33 
Miss Nirmala Chaturvedi Hs ise ...for appellants 
Arun Prokas Sircar and Dipankar Chakravorti se .. for respondents 


The judgment of the Court was as follows :— 

Mookerjee, J.: Appellants have preferred this appeal under Clause 
15 of the Letters Patent against summary rejection of their writ petition by 
the judgment of Sabyasachi Mukerji, J. The learned Single Judge has held 
that the petitioners were guilty of inordinate delay. Therefore their writ 
petition was not entertainable. 

2. We have heard Miss Chaturvedi for the appellant and Mr. Sircar 
for the respondents. We are not inclined to interfere with the order appe- 
aled against. We, however, make it clear that the reasons for our deci- 
sion are somewhat different from those given by the learned Single Judge 
for rejecting in limine the writ petition. It is undisputed that on February 
17, 1964 the State Government issued a Notification for bringing into force 
the provisions of Chapter VIII of the West Bengal Estates Acquisition Act 
relating to the transfer of territories with effect from March 1, 1964. 
Thereafter, a fresh Notification under Section 4 of the said Act was made 
in respect of the District of Purulia and with effect from April, 14, 1964 the 
interests of intermediaries including raiyats and under-raiyats vested in the 
State free from encumbrances. According to the determination made in a 
proceeding-under Section 6(1) of the West Bengal Estates Acquisition 
Act, the respondent No. 5, Sri Jagadish Tewari, was an intermediary, 
possessing khas lands in excess of the ceiling prescribed by clause (d) of 
Section 6(1) of the West Bengal Estates Acquisition Act. Therefore, in 
terms of Section 4 read with Section 5 of the West Bengal Estates Acqui- 
sition Act, the right, title and interest of the said respondent No. 5 had 
vested in the State free from encumbrances and subject to his right to 
retain in terms of Section 6 read with the relevant Rules of the West 
Bengal Estates Acquisition Rules. The said intermediary was required to 
submit a return in Form B exercising his option to retain. In the instant 
case, before exercising his said option, on September 16, 1964, Jagdish 
Tewari had purported to transfer 12.43 acres of land by a registered Deed 
in favour of the present appellants. According to the appellants, their 
names were recorded in respect of these lands in the finally published Re- 
visional Records of Rights and the local Junior Land Reforms Officer had 
mutated their names in the rent roll. But in the Big Raiyat Case No. 296 
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of 1977 under Section 6 of the West Bengal Land Reforms Act started 
against Jagdish Tewari, respondent No. 5, the present appellants were not 
joined as parties. They were not given any hearing. Jagdish Tewari in 
his return in Form B did not include the-lands transferred to the appella- 
nts by the registered Deed dated September 16, 1964. Thus, he did not 
exercise his option to retain these lands. Total area of non-agricultural 
and agricultural lands retained by the respondent No. 5 was much below 
the ceiling prescribed by clauses (c) and (d) of Section 6(1) of the Act. 
3. Subsequently, there was a proceeding under Section 10(1) of the 
West Bengal . Estates Acquisition Act for taking possession of the vested 
lands previously belonging to the respondent No. 5. No notice of the 
said ‘proceeding was allegedly served upon the appellants. 


4. Jn our view, the appellants cannot make grievance that they were 
not given any hearing in the aforesaid B.R. Case under Section 6(1) of the 
Act started against the respondent No. 5, Jagdish Tewari. We have alre- 
ady pointed out that Jagdish Tewari’s interest in all his lands including 
those purported to have been transferred to the appellants vested on and 
from April 14, 1964. Until Jagdish Tewari, the respondent No. 5, by sub- 
mission of appropriate returas, retained his khas lands in terms of Section 
6(1) of the Act, he had no subsisting transferable title which he could validly 
convey to the appellants. Therefore, the plea of the appellants that they 
were bona fide purchasers for value without notice is of no relevance. 
After the date of vesting transfer by an intermediary of a vested land which 
has not been retained would be invalid and not binding upon the State. 
The State is not bound to recognize sucha post-vesting transferee and to 
join him as a party in B.R. proceeding commenced against the transferor- 
intermediary. Theright of an intermediary to retain under Section 6(1) 
of the Act may be heritable, we are unable to hold such Tight to retain of 

an intermediary is also assignable by way of sale so as to entitle a post-vesti- 
ng transferee from an intermediary to claim right of hearing ina B.R. case 
under Section 6(i) of the Act. Miss Chaturvedi for the appellants in her 
fairness herself placed before us the decision of S. K. Datta J. in (1) Ratika- 
nta Mosat v. State of West Bengal, 81 CWN 783. The learned Single Judge 
took the same view with regard to the effect of transfer byan intermediary 
after the date of vesting The learned Single Judge, in our view, correctly 
held that such a post-vesting transferee was not entitled to file returns in 
Form B to retain under section 9(1) of the Act. 

5. Miss Chaturvedi has also placed before us the decision of Sudha- 
moy Basu J. in (2) Probhas Chandra Mondal v. State of West Bengal 81 
CWN 1026. This decision does not assist the appellants’ case. In the first 
place, the learned single Judge in Probhas Chandra Mondal’s case (supra), 
found as a fact that the petitioners had been recognised by the State asa 
tenant under it, their names had been mutated and State had accepted rent 
from them. The learned Single Judge at page 1032 of the Teport observed 
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that the petitioners had acquired independent status apart from their 
rights as transferees. The substance of this finding was that the petitioners 
obtained from the State a fresh tenancy independently of the kobala 
executed by the intermediary in their favour. If after the vesting the 
petitioners had acquired fresh tenancy they were obviously no longer 
claiming under their transferor who was an intermediary and therefore, 
there could be no question of hearing them in the proceeding under 
Section 6(1) of the West Bengal Estates Acquisition Act against the said 
intermediary in question who might have executed a purported kobala in 
favour of the petitioners. Secondly, presumably the attention of Sudha- 
moy Basu J. was not drawn to the earlier decision of S. K. Datta J. in 
Rati Kanta Mosat v. The State of West Bengal (supra), which took a con- 
trary view about the locus standi of a post-vesting transferee from an 
intermediary to be joined asa party in a proceeding against his transferor 
under Section 6(1) of the said Act. Thirdly, Sudhamoy Basu J. did not 
consider whether the Punjab Security of Land Tenures Act, 1953 contained 
provisions similar to Sections 4 and 5 of the West Bengal Estates Acqui- 
sition Act. Therefore, with respect, we may observe that the learned 
Judge without adequate consideration had applied the Supreme Court 
decision in (3) Gurcharan Singh v. Prithi Singh AIR 1974 SC 223. We 
have already observed upon the publication of a Notification under Sec- 
tion 4, all interests of the intermediaries in the notified area were 
extinguished. Section 6 of the West Bengal Estates Acquisition Act 
engrafts an exception by conferring upon the intermediaries right to retain 
lands specified in the different clauses of sub-section (1) of Section 6 of the 
Act. This right of retention, as alredy observed, is to be exercised by an 
intermediary or his heir on legal representative may exercise the same 
right when the intermediary dies after the date of vesting. Until appro- 
priate orders under section 6 of the said Act is made on intermediary 
who owns lands in excess of the ceiling has only inchoate rights over the 
lands which he opts to retain. When before retaining any particular land 
an intermediary sells the said land the said transfer is not binding upon 
the State Again, suchright of retention attaches to the status of those 
who were intermediaries at the date of vesting. They could not transfer 
by way of sale such rights of retention in favour of strangers. One who 
is not an intermediary, cannot obviously exercise the rights under section 
6 of the West Bengal Estates Acquisition Act. We however, make it 
clear that in this case we are making no ovservation in respect of right 
of transfer by a raiyat or an under-raiyat whose khas lands are below 
the ceiling prescribed by clauses (c) and (d) of Section 6 (1) of the Act. 

6. In this connection we may also refer to the provisions of 
Sections 5A and 44(2A) of the West Bengal Estates Acquisition Act. Section 
5A imposes restriction on certain transfers made between 5th of May, 1953 
and the date of vesting. Afteran enquiry under Section 5A a transfer 
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wnich is found to be not bonafide shall stand canoelled. Therefore, clause 
(iv) of sub-section (7) of Section 5A, has provided that the transferor 
and transferee would include the successors in-interest of a transferor 
or a transferee. An order under sub-section (2) of Section 5A would 
affect the intermediary and the person to whom the former might have 
made a transfer between 9th of May, 1953 and the date of vesting. There- 
fore, both are entitled to be heard in a proceeding under Section 5A of the 
West Bengal Estates Acquisition Act. 

7. Section 44(2a) of the Act no doubt has not expressly defined the 
expression ‘ persons interested” who shall be given opportunity of being 
heard before an entry in the finally published Record of Rights is revised 
Sudhamoy Basu J. in this connection had referred to and distinguished the 
Division Bench decision in (4) State of West Bengal v. Pijus Kanti Roy, 
79 CWN 556. It appears that the Division Bench which decided Srate 
of West Bengal’s case (supra), did not consider some of the important 


aspects of.the matter. 

8. It is true that the State Government under Section 39(1) of the 
West Bengal Estates Acquisition Act for carrying out the purposes of the 
Act could direct : (a) preparation of the Record of Rights, or (b) revision of 
the Record of Rights prepared and published under Chapter X of the 
Bengal Tenancy Act. The purpose of the West Bengal Estates Acquisition 
Act is not only to acquire estates, all rights of intermediaries therein but 
also to make possession for certain other necessary and incidental matters. 
The Record of Rights prepared or revised under the Act contains the 
particulars set out in Rule 26 of the West Bengal Estates Acquisition Rules 
It is undisputed that the Record of Rights prepared under the West Bengal 
Estates Acquisition Act contain entries not only in respect of proprietors, 
tenure-holders, raiyats and under-raiyats but also in respect of persons 
who are not intermediaries and whose interests on land are not liable to 
vest. In a given case a revision of the Record of Rights may also affect the 
later category of persons. Therefore, the expression “persons interested” 
appearing in Section 44(2a) obviously means persons who are interested in 
respect of any of the entries made in Record of Rights and which is pro- 
posed to be revised either suo motu or upon an application made within 
the prescribed time. These different entries inter alia record not only the 
name and status of the tenant but also the name of the landlord, rent pay- 
able, conditions and incidents appurtaining to such rights like pasturage, 
forest rights, fishing rights etc., rights and obligations of tenant, special 
conditions and incidence, easement tights etc. Therefore, before altering 
any of these entries the Revenue Officer who exercises quasi-judicial powers 
is bound to hear the persons who would be affected by revision of the 
entry or entries concerned. The expression “persons interested” under 
Section 44(2a) clearly mean those whose interests would be affected’ by 
proposed revision. The expression “persons interested” appearing in 
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Section 10 of the Land Acquisition Act by various judicial decisions has 
been interpreted to include those who are interested in the property. The 
Supreme Court in (5) Srimati Raj Lakshmi Dasi and others v. Banamali Sen 
and others, AIR 1953 SC 33, held that the mortgagees were within the 
definition of the said phrase “‘persons interested” under Section 10 of the 
Land Acquisition Act. Similarly, the expression “‘persons interested” in 
Section 44(2a) of the West Bengal Estates Acquisition Act, in our view, 
should mean the person having been present interest so far as known to the 
officer exercising his powers under Section 44(2a). We have already stated 
that the power under Section 44(2a) of the West Bengal Estates Acquisition 
Act is a quasi-judicial one. Under Section 44(4) every entry in the records 
has a statutory presumption of correctness. Therefore, an entry made in 
the Record of Rights may affect claims and contentions relating to the 
property in question. We should avoid an interpretation of the expression 
“persons interested” which may result in shutting out the persons having 
present interest for a property from being heard at the stage of revision of 
the records and at the same time there would be a presumption of correct- 
ness of the said entries as against them. 


9. If we hold that the expression “persons interested’? mean only 
those persons who had interest in the land or tenancy at the date of 
vesting, then the same would be clearly against the principles of natural 
justice. Ordinarily, no doubt the Record of Rights contain entries with 
reference tothe date of vesting of intermediary interests but there is no 
reason why the persons acquiring interest in the property subsequent to 
the date of vesting shall not be given opportunity of hearing and to make 
submission with regard to the true state of things at the date of vesting. 


10. In fact, in the matter of preparation/revision of the records the 
intention of the West Bengal Estates Acquisition Act and the Rules made 
thereunder is clearly to give opportunity to all interested persons including 
those who have acquired interests subsequent to the date of vesting. 
The use of the expression “persons interested” in sub-section (2a) of Sec- 
tion 44 is significant and indicates clear intention to give opportunity of 
hearing to all interested persons. Further, sub-section (3) of Section 44 
has conferred aright of appeal upon “any person aggrieved” by an order 
passed in revision under sub-section (2a). Thus, any person adversely affe- 
cted by an order under Section 44(2a) can prefer an appeal to the tribunal. 
It is no argument that a post-vesting purchaser purchases a property sub- 
ject to the risk of the Record of Rights in respect of such property being 
revised, therefore, he should not be given any opportunity of hearing 
before the records are revised to his detriment. In order to uphold his 
persent ownership and possession, a post vesting transferee is entitled to 
establish in a proceeding under Section 44(2a) of the Act what was the true 
state-of things at the date of vesting. It can be held that a postvesting tra- 


-nsferee cannot defend his ownership and status by proving in a proceeding 
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under Section 44(2a) that his predecessor-in-interest had valid title and 
possession in the plot in question at the date of vesting. ` 

1l. The Division Bench which decided the case of (4) State of West 
Bengal v. Pijush Kanti Roy (supra), did not refer to all the relevant provi- 
sions of the West Bengal Estates Acquisition. Rule relating to the prepara- 
tion of the records under Chapter V of the Act and to the Appendix ‘B’ 
of the said Rules. The Schedule ‘B’ contains datailed procedure for pre- 
paration or revision of the records. These rules contain provisions for 
hearing the parties at the different stages. In this connection, we may re- 
fer to Rule 6 of the schedule B relating to attestation inter-alia provides 
that a proclamation published before the attestation begins. “The procla- 
mation shall also specify thatall Persons who have derived or lost interest 
inany khatian should invariably bs present at the time of attestation and 
that all changes which occured in any tenancy since the last preparation 
of the draft or finally published record-of-rights due to-(a) inheritance, 
succession, transfer or otherwise ; (b) amalgamation or subdivision of tena- 
ncies ; (c) surrender or abandonment of tenancies (d) new settlement ; or 
(e) any other reasons shall be brought to the notice of the Revenue Officer. 
As each person appears before him the Revenue Officer shall examine his 
khatian read out all the entries make corrections where required, and see 
that the khatian is complete in all particulars. Disputes regarding the 
ownership of land, or the ownership of any interest in land, shall be decided 
by the Revenue Officer ina summary manner and on the basis of present 
possession or possession during the agricultural year preceding the year in 
which the date of vesting under Section 4 of the Act falls where notification 
under that Section has been issued”. In case revision is made of the Re- 
cord-of-Rights previously published in Chapter X of the Bengal Tenancy 
Act, no fresh enquiry regarding the details indicated in Rule 6 would be 
necessary if they are found to be correct on the basis of present and actual 
Possession or possession during the period stated above where notification 
of vesting under Section 6 of the Act has been issued. There is no reason 
why different standard should be applied at the stage of revision of records 
under Section 44(2a) to deny right of hearing to persons interested at the 
Stage of revision under Section 44(2a) of the West Bengal Estates Acq- 
uisition Act. 

12. For the foregoing reasons, we are unable to agree with the law 
laid down by the Division Bench in (4) State of West Bengal v. Pijush 
Kanti Roy (supra), but it is not necessary to makea reference to a larger 
Bench because the present case relates to a proceeding under Section 6 (1) 
and not under Section 44(2a) of the West Bengal Estates Acquisi- 
tion Act. 

13. Miss. Chaturvedi also submitted that in their writ petition the 
appellants have also claimed that they have acquired a fresh tenancy in 
respect of the lands in question by reason of recording of their names in 
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the finally published records, acceptance of rents and lastly by mutation 
of their names. In our view, the above questions còuld- be more conveni- 
ently agitated in Civil Court. Undoubtedly, entry in the Record of Rights 
raises a presumption of correctness. Secondly, in considering the efiet, 
of acceptance of rents and mutation of names of the appellants in the Rent 
Rolls, oral and documentary evidence may have to be taken. A proceed- 
ing under Article 226 of the Constitution is not appropriate for adjudica- 
tion of these disputed questions of fact which may require prolonged 
trial on evidence to be conducted. We make it clear that although we have 
not accepted the claim of the appellants with regard to their right to be 
heard in the impugned proceeding under Section 6(1) of the West Bengal 
Estates Acquisition Act, we are not deciding the other claim of the appel- 
lants with regard to the creation of a new tenancy in their favour after the 
date of vesting of intermediary interests. The acceptance of the second 
claim may mean negation of the first claim of the appellants that had 
acquired tenancy rights by reason of transfer deed executed by the inter- 
mediary, respondent No. 5 and their said right did not vest. It would be 
open to the appellants to institute appropriate civil proceedings for esta- 
blishment of their claim with regard to the acquisition of tenancy rights 
under the State after the vesting in the manner mentioned above. If in 
fact, the State bas recognized the appellants as tenants, then without 
determining the said new tenancy claimed by the appellants, the Stafe 
cannot interfere with their ownership and possession. We express no 
opinion on the merits of the said claims and contentions. We also make 
it clear that in the impugned proceeding under Section 10(1) of the Act 
no order was against the appellants. The question as to who is in present 
possession of the lands isa disputed one. Therefore, in an appropriate 
proceeding both questions of title and possession may be agitated accord- 
ing to law. ! ; 

Subject to the above observations, we dismiss this appeal without 
any order as to costs. 

Roy, J.: I agree. 

P.R. 


[ CIVIL APPELLATE JURISDICTION ] 
Before Mr. Justice Sabyasachi Mukharfi 
; Decision ; January 30, 1979. 
. Sureswar Dutta & Anr. ses Petitioners 
Versus 

The State of West Bengal & Ors. wi? Respondents* 
Bengal Municipal Act, 1932—S. 56A— Appointment of Committee by 

the State Goverament to take over the administration of a Municipality—- . 


* Matter no. 336 of 1978. 
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the limit of Government’s power to make such appointment— ejusdem 
generis Rule. Members of the Committee appointed—on the basis of 
political affiliations to the ruling parties—Whether such appointments 
mala fide. 


The State Government by an order made under S. 56A of the Bengal 
Municipal Act appointed a Committee to take over the Administration of 
the Howrah Manicipality from the commissioners whose term of office had 
expired. The members of the Committee were in the main political 
supporters of the Government. Petitioners who were ratepayers challe- 
nged the appointment of the Committee by a Writ petition that as there 
was no order of Court or any other reason of a similar nature standing in 
the way of holding elections the exercise of power under S. 56A was ultra 
vires. It was further contended by the petitioners that members of the 
Committee were in the main supporters of Government parties and as such 
the appointments were mala fide. It was stated on behalf of the Govern- 
ment that there was no likelihood of holding an election within a reasonable 
time as the Government had decided to lower the voter’s age from 21 to 
18, to make extensive amendments to the B. M. Act and to reshape 
the municipal constituencies and that these were good reasons to support 
the Government’s opinion under S. 56A of the Act. . 

HELD: (1) The power under S. 564 could be exercised not only 
where a Court order stoodin the way of holding elections but also where 
elections could not be held for other reasons and these other reasons need not 
be similar to court orders but they must affect the possibility of holding 
elections. The words “any other reason” used in the section should not be 
construed ejusdem generis with the words “Court order” proceeding them, 
While considering whether the ejusdem generis rule should be applied to 
construe words used In a section, the entire section and the purpose of the 
section should be considered. The reasons pleaded by the Government were 
relevant reasons as inasmuch they affected the possibility of holding elections, - 
( ?) Ina democratic set-up appoinment of persons to administrative com- 
mittees by the Government on the basis of their political affiliations only does 
not necessarily connote mala fide. The Rule was discharged with the 
direction that the Committee may function upto 30th September, 1979. 


A. Roy Mukharjee and J. Ghose .. for Petitioners 
N. N. Gooptu and Indrajit Sen .. for Howrah Municipality 
A, P. Chatterjee and Samar Dutta. .. for respondents nos, 3 to 32 


The judgment of the Court was as follows :— 
In this case the petitioner No. 1 isa resident of Howrah Municipality 
and is a tax payer of the said Municipality and the petitioner No.2 is a 
lawyer paying professional licence fee to the Municipality of Howrah. The 
petitioners challenge a notification dated the 28th February. 1978. The 
said notification states, inferalia, as follows : 
“Whereas the terms of office of the Commissioners of the Howrah 
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Municipality under sub section (5) of section 56 of the Bengal Municipal 
Act, 1932 (Ben. Act XIV of 1932), has expired ; 

And whereas the State Government is of opinion that there is no 
likelihood of a new body of Commissioners being formed within a 
reasonable time to take over municipal administration ; 

And whereas the Governor thinks it fit so to do in public interest ; 

Now, therefore, in exercise of the power conferred by section 56A 
of the Bengal Municipal Act, 1932 (Ben. Act XV of 1932), the Governor 
is pleased hereby to appoint a Committee consisting of the following 
members, being persons not subject to any of the disqualifications 
mentioned in section 22 the said Committee shall for all purpose 
be deemed to be the Commissioners of the said Howrah Municipality 
and they shall take charge of the administration of the said Howrah 
Municipality and act in accordance with the provisions of the said Act 
and the Rules and the By-laws made thereunder :—” 


2. Thereafter the notification gives the names of the members of the 
committee. It is not necessary forme to set out the said names. The 
said members have been made respondents to this Rule Nisi. It appears 
that the last general election of the Councilors of the Howrah Municipality 
was held on the 21st May, 1967 under the provisions of the Howrah Muni- 
cipal Act, 1965. The petitioner No 1 claims that he was elected as one 
of the Councilors of the Municipality. But the said Municipality could 
not be constituted in view of an interim order passed by this Hon’ble 
Court in Writ Petition No. CR 548(W)/558(W) of 1967. However, the 
said Act was ultimately repealed and the election of the Councilors became 
automatically infructuous. Thereafter, the State Government on the 12th 
July, 1967 published a notification under section 67A of the Bengal Muni- 
cipal Act, 1932 appointing an Executive Officer for running the admini- 
stration of the Municipality. The said Executive Officer is still 
continuing. After repeal of the Act of 1965 as mentioned hereinbefore 
and the disposal of the Writ application, according to the petitioners, the 
respondent authorities did not take any steps either for any election or for 
constitution of the body of the Commissioners as provided under the Act. 
On the other hand, by notifications from time to time issued the State 
Government has extended the life of the body of the Commissioners who 
were elected as early as in 1961 under the previous Act. Itis the case of 
the petitioners that after the change of the government in the State of West 
Bengal, the left front government in exercise of. its powers under section 
56A of the Act by a notification appointed an Advisory Committee con- 
sisting of 16 members. The said notification however, was later on with- 
drawn. In the mean time there wasa Writ Petition filed in this Court 
challenging the said appointment. Thereafter on the 28th February, 1978 
the impugned notification was issued by the Secretary to the Government 
of West Bengal appointing a Committee of the Municipality of Howrah 
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consisting of 30 member's in exercise of the powers under section 56A of 
the Bengal Municipal Act, 1932. The said appointment was made, accord- 
ing to the notification, in public interest as there was no likelihood of a 
new body of commissioners being formed within a reasonable time to take 
over the municipal administration. I have set out the notification before. 
The petitioners state that all the 16 members of the Advisory Committee 
who were earlier appointed by the notification dated the 30th August, 1977 
which was later on revoked, have been included in the new committee. 
It is further the allegation of the petitioners that the new committee had 
been appointed mainly from the members or supporters of the constituents 
of the ruling left front except one person. The petitioners allege that the 
said committee consists of 16 members belonging to CPM, 6 from the 
Forward Block, 4 from the RCPI, 2 from the RSP and one from the For- 
ward Block (Marxist) and one independent member. The petitioner’s alle- 
gation is that the said notification has been issued in excess of the powers 
under section 56A of the Bengal Municipal Act, 1932 and further, the 
composition of the said notification indicates that the said notification 
was a malafide exercise of powers. In order to appreciate these two con- 
tentions it would be relevant to refer to the provisions of section 56A of 
the Act, which is as follows :— 


“56A. Appointment of Committee in case of delay in forming 
new body of Commissioners by reason of order of Court or for 
other reason. (1) Where after the expiry of the term of office of the 
Commissioners of a municipality under sub-section (1) or sub-section 
(5) of section 56, the State Government is of opinion that by reason 
of the order of a Court or for any other reason, there is no likelihood 
of a new body of Commissioners being formed within a reasonable 
time to take over municipal administration, the State Government 
may, if it thinks fit so to do in the public interest, by order, appoint 
a Committee consisting of the same number of members as the Com- 
missioners of the municipality to take charge of the administration of 
the affairs of the municipality in accordance with the provisions of this 
Act and the rules and the by-laws made thereunder”. 


3. On behalf of the petitioners learned Advocate contended that ‘any 
other reason’ mentioned in the said section must be reasons analogous to or 
akin to the reason in the nature of the ‘order of a Court’ and there being 
no such reason, the appointment of the said Advisory Committee was ille- 
gal and bad. It is further the case of the petitioners that in view of one 
of the reasons which authorises the State Government to appoint an 
Advisory Committee being the order of a Court, the other reasons must 
be of the same nature, that is to say, reasons emanating from sources 
outside the government. The reason why this contention was urged is 
that in opposition to this Rule Nisi on behalf of the State Government one 
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Sri Pranab Kumar Das Gupta in his affidavit affirmed on the 4th August, 
1978, has stated, inter alia, as follows :- 


“As a matter of policy, the State Government decided to restore 

the Municipal Commissioners of Howrah along with the Municipal 
Commissioners of other municipalities which were under supersession 
or in respect of ‘which an Executive Officer under section 67A was 
appointed, to their position. The Chairman of the Howrah Municipa- 
lity was requested to take over charge of the municipal administration 
of Howrah, but he did not take over charge from the Executive 
Officer. The term of office of the Commissioners of the Howrah 
Municipality expired long ago and there was no likelihood of a new 
body of Commissioners being formed within a reasonable time becau- 
se of certain reasons. The State Government have been thinking of 
lowering the age of voters from 21 to 18 and by recent Ordinance has 
done it. Secondly, Government has been thinking of extensively amen- 
ding the B. M. Act, 1932 and an amending Bill is likely to be intro- 
‘duced in the coming session of the Legislature. Thirdly, a proposal 
has come to Government for constituting a municipal Corporation 
for Howrah. The Government is actively considering this question. 
The State Government is also seriously considering making alterations 
. of the area of operation of the municipality due to increase in popula- 
tion in surrounding areas and also due to exclusion of areas within 
Bally Municipality from the area of operation of Howrah Municipality.” 


4. Learned Advocate for the petitioners, however, contended that 
the reasons given by the State Government were reasons created by the 
State Government itself and the same could not come within the expre- 
ssion of ‘any other reason’ mentioned in section 56A of the Act. He 
contended that even in case of a singular factor the rule of ejusdem 
generis would be applicable and he drew my attention to the observation 
of Maxwell on the Interpretation of the Statutes, Twelfth Edition, page 229 
in aid of the proposition that even though normally unless there was a 
genus or class or category, there was no room for any application of 
the ejusdem generis doctrine but even in case of one category the doctrine 
was not wholly inapplicable if warranted by the purpose and the context 
of the Act. The principle upon which the rule of ejusdem generis or in 
other words the rule that when particular words forming part of the same 
class or same category are followed by a general word then the general 
word must be construed in the context of the particular words used, must, 
in my opinion, be applied having regard to the entire purpose of the 
section and reading the entire section asa whole. It appears to me that 
in the instant case section 56A enjoins the State Government to act or 
form its opinion under section 56A if only there is reason. One of such 
reason is ‘order of a court’. Normally one indication of one catagory of 
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reason or class would not be forming part of a class or a genus, but I would 
not like to express any opinon that ina particular case even one category 
or one factor may not give an indication of a genus or a class. But the 
whole purpose of all rules of interpretation is to find out the true intent 
of the legislature in using the expression or expressions. In this case the 
quality of the reason has been indicated, that is to say, the reason must 
have some objective nexus with no likelihood of a new body of Commissio- 
ners being formed within a reasonable time to take over municipal admini- 
stration.” So, the reasons must be relevant and have nexus with that obj- 
ect in view. If that is the position, then in my opinion, even if one kind 
of reason has been indicated, that is to say, the reason of the order of a 
court, it cannot be said that the expression ‘any other reason’ must be al- 
ways be reasons external to the government source. Learned Advocate 
for the petitioners, however, tried to contend that ‘any other reason’ must 
only be confined to external reasons, That according to him would bea 
double check on the arbitrary use of the power by the government. Acco- 
rding to him the government could not create its own reasons and then 
purport to exercise power under section 56A of the Act. 


5. Learned Advocate for the petitioners submitted that the reasons 
indicated inthe affidavit on behalf of the Govornment were all reasons 
which were created by the Government. Such reasons, according to lear- 
ned Advocate for the petitioners, could not come within the purview of 
the expression “any other reason” under Section 65A, as aforesaid. I 
am, however, unable to accept this contention. As I have mentioned be- 
fore that the principle that where a particular expression is followed by a 
general expression, the general expression should be construed as cover- 
ing only cases which are analogous or akin to that particular reason must 
always be applied with caution and having regard to the purpose of the 
Act and the language used in the relevant section. This is more so when 
the particular expression is only an expression of a single category or a 
single class. In my opinion, under section 56A, for the Government 
to act there must be the reason. That is the first condition. The reasons 
may be either the order of the Court or ‘any other reason’ which make it 
unlikly for new body of Commissioners to be formed within a reasonable 
time. If there are objective factors which make the holding of the election 
unlikely within a reasonable time, in my opinion, that would come within 
the purview of Section 56A of the Act. See in this connection the discu- 
ssions in Maxwell on Interpretation of Statute. 12th Edition, page 299 
onwards also Craise on Statute Law, 6th Edition page 76 onwards. In 
this case I have set out the reasons indicated by the Government. I cannot 
say that the said reasons were extraneous to the purpose of this Act or 
do not have any rational nexus to the question whether there was likeli- 

hood of a new body of Commissioners being. formed within a reasonable time. 
If that is the position, then, in my opinion, the challenge to the impugned 
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notification on this ground that the’ respondent Government exceeded its 
jurisdiction in exercise of its power for the reasons indicated under Sect- 
ion 56A of the Act cannot be accepted. 

6. It was, further, contended that the new body which has been 
formed consisted mainly of the members or supporters of the ruling left 
front Government which now controls the West Bengal Government. It 
was, therefore, urged that the exercise of the power, even if there 
was power was malafide. Whether the municipal affairs or local village self- 
government affairs should be conducted in non-partisan spirit or on the 
basis of partyless democracy or not is another question. But the reality 
of the the situation today in India is that these bodies and 
these affairs are, in fact, conducted on party lines. It is also a 
fact that the left front Government which was returned to power had 
enjoyed, during the last general election, the confidence of the majority of 
the electorate as evidenced by the result of the election. In our country, 
there is no system of Proportional representation. The refore the majority 
election result must be accepted as reflecting the majority opinion. Even 
on behalf of the petitioners it is not disputed that in the Howrah Muni- 
cipal area the left front parties obtained nearly about 45 per cent support. 
According to the respondents, however, they obtained higher percentage of 
votes. Be that as it may, it appears that the respondent nos. 3,4,6,7,8, 
14,19,24,25 & 31 had been elected in the last 1967 election. The respon- 
dent no. 9 is himself a member of the present West Bengal Legislative 
Assembly from Howrah. It is stated that others are prominent social 
workers of the locality. There is, however, no material before me to dis- 
pute or seriously doubt that it is notso. In that view of the matter, it 
cannot, in my opinion, be said that in nominating the respondent nos. 3 
to 32 the State Government had has actad mala fide or in an arbitrary 
manner. 

7. On behalf of the respondent nos. 3 to 32a plea was taken that 
the petition was not verified by both the petitioners. If I was in favour of 
the contentions urged in support of this application on behalf of the 
petitioners I would not have rejected the petition on this ground but 
would have given the petitioners leave to Te-verify the petition by both of 
them. But in the view I have taken, Iam unable to accept the conten- 
tions urged on behalf of the petitioners but even then, in my opinion, it 
would not be appropriate to permit the respondent Government to set up 
an Advisory Committee for an indefinite period. The reasons that the 
respondent Government has indicated, suggest that certain measures are 
contemplated to be taken soon. Therefore I direct that the new Commi- 
ttee should function upto 30th September, 1979. With these observations, 
the Rule Nisi is discharged. Interim order, if any, is vacated. There will, 
however, be no order as to costs. 

S.P.M. ‘ 
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[ SPECIAL JURISDICTION (INCOME TAX) 
Before Mr. Justice Samarendra Chandra Deb and Mr. Justice 
Sudhindra Mohan Guha 


Decision: December, 15, 1978 


Malchand Thirani & Sons ae nis he Applicants 
Versus 

The Commissioner of Income Tax, West Bengal, ine 

Calcutta ; Respondent* 


Hindu Succession Act, Sections 6, 8 and 19—Partition of the Hindu 
Undivided Family— Assessments made in the status of individual of the 
erstwhile Karta—The income of the properties on the death of the Karta — 
Whether should be assessed separately or should be included in the assess- 
ments of the Hindu Undivided Family. 

Iswardas, his wife, his three sons and two unmarried daughters 
constituted a Hindu Undivided Family. This undivided family was divided 
and all the properties were duly partitioned on 23rd February, 1959. 
The Income Tax Officer recorded the partition under Section 25A of the 
Indian Income Tax Act, 1922. Under the deed of partition Iswardas get 
a few house properties and was thereafter assessed as an individual in 
respect of the said house properties Iswardas had also a separate property 
being share in the firm of M/s. Maheswari & Co. in which he was a 
partner. Iswardas died intestate on 3rd June, 1963 leaving behind him 
surviving his widow, his three sons and 4 married daughters. The widow 
and four daughters relinquished their interest in all the properties in 
favour of the sons of Iswardas. The Income Tax Officer, Appellate 
Asstt. Commissioner and the Tribunal held that on the death of Iswardas 
his widow, 3sons and 4 daughters had inherited in equal shares the 
properties left by him under Sec. 8 of the Hindu Succession: Act, 1956 
and the sons had become the owners of [/3rd_ share in these properties in 
view of the disclaimers made by the widow and four daughters of Iswar- 
das. The Income Tax Authorities and the Tribunal held that 1/3rd share 
received by.one of the sons, the assessee, should be assessed in the status of 
Hindu Undivided Family. On a reference at the instance of the assessee— 

HELD: Section 6 of the Hindu Succession Act uses the words “Mi- 
takshara Coparcenery property” and not the words joint family 
proprety. Therefore, the Mitakshara rule of Survivorship comes into play 
only where there are at least two Co-parceners and one of them dies leaving 
the other co-parcener. The main part of Section 6 of the Act cannot apply 
where a male Hindu dies without leaving a co-parcener. After partition Isw- 
ardas and his sons ceased to be the co parceners. 

Proviso to Section 6 of the Act has also no application because at the 
time of his death Iswardas had no co-parceners nor the house properties 

*Income-tax No. 436 of 1974. 
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were his co-parcenery properties. Section 6 of the Act has no application, 
to a property received by a member ofa joint family on partition. 
The proviso to Sec. 6 and Sec. 8 read with the Schedule and Section 
19 of the Act clearly show that the nature and character of an ancestral 
property under the Mitakshara Law have been completely abrogated where 
these provisions of the Act’ are applicable. An ancestral property inherited 
by a son on the intestate death of his father under the said provisions of the 
Act, cannot therefore be a Co-parcenery property at all in his hands. 

The widow, the sons and all the daughters of Iswardas have inherited 
the properties absolutely under Section 8 of the Act in equal share and per 
capita and not as per stirpes and as tenants-in-common and not as joint-ten- 
ants in terms of Section 19 of the Act. 

Cases referred to :— 


(I) Commissioner of Income Tax, U. P. v. Ram Raksha Pal, Asoke 
Kumar, 67 ITR 164 

(2) Additional Commissioner of Income Tax, Madras v. P. L. Kurup- 
pan Chettair, 114 ITR 523 

(3) Commissioner of Income Tax, Gujarat-l v. Dr. Babubhai Mansuk- 
bhai, 108 ITR 417 

(4) Tirupurasundari Ammal & Ors. v. Srinisam Pillai & Ors., AIR 

a 1972 Mad. 264 


Dr. D. Pal, P. K. Pal and R. N. Dutta pa zee for the Applicants 
B. K. Bagchi and B. K. Naha x is for the Respondent 
The judgment of the Court was as follows :— 


Deb, J. : The question in this Reference under Section 256(L) of 
the Income-tax Act, 1961 reads as follows : 

“Whether on the factsand in the circumstances of the case, the 
Tribunal was right in holding that the share of income from property 
at Nohar in Rajasthan, share.of income from Thirani building Darje- 
eling and share of income from the firm, M/s. Maheswari Co. could 
be included in the assessment of the assessee in the status of the 
H.U.F.” 

2. Prior to the partition hereinafter stated the properties at Nohar and 
the Thirani building (hereinafter referred to as the house properties) ment- 
ioned in the question were the Mitakshara coparcenery properties of the 
assessee Malchand Thirani, his two brothers and his father Iswardas Thir- 
ani, since deceased. 

3. Iswardas had a separate property namely a share in the firm M/s. 
Maheswari Co. in which he was a partner. He was assessed as an individual 
in respect of his share of income from this firm during his lifetime. Isw- 
ardas, his wife, his three sons, and two unmarried daughters were members 
of a Hindu Undivided Family. This undivided family was divided and all 

_the properties were duly partitioned by a registered Deed of partition dated 
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February 23, 1959 in which Iswardas, his wife, his aforesaid sons and laug- 
hters were parties. This partition was duly recorded by the Income-tax 
Officer, Darjeeling under Section 25A of the Income-tax Act, 1922. 

4. Under this Deed Iswardas got the aforesaid house properties and 
was thereafter assessed as an individual in respect of the income of these 
two house properties. 

5. His wife got some other properties under this Deed. Similarly, his 
three separated sons also got some other properties and provision for 
maintenance was also made for his two. unmarried daughters. 


6. Iswardas died intestate on June 3,1963. He left the aforesaid persons 
and two other married daughters. Thereafter, the widow and the four 
daughters relinquished their interests in all the properties which are the 
subject-mater of this Reference in favour of the sons of Iswardas by execu 
ting Deeds of Disclaimer. 


7. Inthe assessment proceedings the Income-tax Officer held that 
on the death of Iswardas his widow, three sons and four daughters have 
inherited in equal shares the properties left by him under Section 8 of 
the Hindu Succession Act, 1956 and the sons have become the owners 
of one-third share in these properties inview of the aforesaid Deeds 
of Disclaimer. He further held that the house properties were ancestral 
properties and the one-third share of the firm became the ancestral 
property in the hands of the sons and tnérefore under the Mitakshara 
Law one-third shaie of all these properties became the properties of 
Hindu Undivided Family of the assessee and his sons. He therefore 
assessed the one-third income of all these properties as income of the 
Undivided Hindu Family of the assessee and his sons by rejecting the 
claim of the assessee that the income of these properties was not inclu- 
dible in the assessment of the assessee in the status of a Hindu 
Undivided Family. 


8. Both the Appellate Authorities have dismissed the appeals filed 
by the assessee. As Mr. B. K. Bagchi, learned counsel for the 
Revenue, has discarded the reasons given by the Tribunal as untenable 
in law and has argued the case from his own point of view, we will 
therefore deal only with his arguments, for in our opinion the question 


should be answered in favour of the assessee. 


9. Mr. Bagchi argues that the one-third income of all these pro- 
perties is includible in the assessment of the assessee in the status of a 
Hindu Undivided Family. In support of this contention, he argues 
that the Hindu Succession Act, 1956 does not apply to these two house 
properties for, according to him, Iswardas became the sole coparcener 
of these two house properties after the partition and these two house 
properties did not become the separate properties of Iswardas but 
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remained as ancestral properties in his hands and therefore on his death 
these two properties have passed by survivorship to his sons and the 
grandsons under the Mitakshara Law. 


10. Healso argues that after the partition Iswardas, his wife and 
the unmarried daughters constituted a Hindu joint family and this joint 
family continued after the death of Iswardas who could adopt a son 
during his lifetime orason could be adopted to him by his widow and 
therefore on the death of Iswardas his sons and grandsons became 
equally interested in these two house properties along with the widows 
and the unmarried daughters of Iswardas under the Mitakshara Law. 


11. Mr. Bagchi alternatively argues that proviso to main section 
6 of the Hindu Succession Act, 1956 is applicable to these two house 
properties and therefore these two properties have devolved upon the 
widow, sons, grandsons and the daughters of Iswardas in equal shares 
on his intestate death. In any event, these two properties he argues are 
ancestral properties in the hands of the sons and therefore their sons have 


acquired interest in these properties as coparceners of their respective 
fathers. 


12. As to theshare in the aforesaid firm, Mr. Bagchi argues that 
the widow, sons, grandsons and the daughters of Iswardas have inherited 
it under Section 8 of the Hindu Succession Act, 1956 and in any event 
this property is an ancestral property in the hands of the sons and thers- 
fore theirsons are also interested in it as coparceners of their respective 


fathers and accordingly the conclusion reached by the Income-tax Officer 
was correct. 


13. As the arguments-of Mr. Bagchi are fully supported by the 
case of (3) Commissioner of Income-tax, Gujarat-] v. Dr. Babubhai 
Mansukbhai, 108 ITR 417, he submits that we should follow it in which 
the Gujarat High Court has differed from the case of (1) Commissioner 
of Income-tax, U.P.v. Ram Raksha Pal, Asoke Kumar, 67 ITR 164, 
decided by the Allahabad High Court. He further submits that we 
should differ from the case of (2) Additional Commissioner of Income- 
tax, Madras v. P. L. Kuruppan Chettair, 114 ITR 523, in whieh the 
Full Bench of the Madras High Court has followed the case of Ram 
Raksha Pal, Ashoke Kumar, (supra), and has differed from the case of 
Dr. Babubhai Mansukbhai, (Supra). 


14. Asa joint family continues with two female members after the 
death of a male member of that family and in view of his aforesaid 
arguments we will not refer to the other cases cited by Mr. Bagchi as those 
cases do not at all deal with the Hindu succession Act, 1956. 

15. It may now be noted here that Mr. Bagchi rightly concedes 
before us that it was not the case of the Department at any stage of the 
proceedings below nor it has been found by the Tribunal that after the 
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partition Iswardas, his wife and the unmarried daughters constituted a ` 
joint family or that these two house properties were the joint family pro- 
perties of that family. Therefore, in our opinion Mr. Bagchi is not permi- 
tted to take this new plea. 


16. Assuming, however, that be can take this new plea, we will deal 
with his arguments. In our opinion after the partition Iswardas was not 
`a Coparcener of anyone. His sons separated from him and also from each 
other. These two house properties ceased to be the coparcenery properties 
after the partition. His wife got certain properties under the Deed of 
Partition io lieu of her claim against the joint family properties and 
therefore she had no further claim against these two properties received 
by Iswardas. 


17. Provision for maintenance was also made forthe unmarried 
daughters and although they could enforce their claim for maintenance, if 
any, against these two house properties in view of the provisions of the 
Deed of Partition, but after the death of Iswardas in our opinion they have 
inherited these two house properties in equal shares along with their 
mother, brothers and two other married sisters under section 8 of the 
Hindu Succession Act, 1956. These female heirs have relinquished their 
interests in these two house properties in favour of Iswardas and therefore 
they ceased to have any claim whatsoever against theseto house proper- 
ties. 


18. Further, Iswardas was not competent to adopt any son during 
his lifetime nor a son could be adopted to him by his widow in view of 
the mandatory provisions of Section 11 of the Hindu Adoption And 
Maintenance Act, 1956. Iswardas also did not become a father of any other 
son after the partition. Therefore no one could be or became a 
coparcener of Iswardas relating to these two house properties. 

19. Mr. Bagchi argues that the Hindu Succession Act, 1956 (herein- 
after referred to as the Act) does not apply to these two house properties, 
but as the same time’concedes that the case of the Department all through 
was that this Act was applicable to all the properties left by Iswardas. The ` 
only argument made before the Tribunal by the Departmental represen- 
tative was that “having regard to the provisions of Section 6 of the Act, 
the properties left by Iswardas must be treated as properties belonging to 
the Hindu Undivided Family” of the assessee “and when the assessee would 
come under Section 6 of the Act, it is not necessary to look forward and 
see whether the assessee’s case would be covered by Section 8 of the Act. 
“The Tribunal, however, held that Section 8 of the Act was applicable. 
Therefore this new plea is not also available to Mr. Bagchi. Even on the 
merits, we are not impressed by his arguments. i 

20. This Act amends and codifies the law relating to intestate 
succession of Hindus. The provisions of Hindu law which are in any way 
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inconsistent with or contrary to the provisions of this Act ceased to have 
any effect in view of Section 4 of the Act. 

21. Sofar as a male Hindu dying intestate is concerned, the Act 
deals with his interest in a coparcenery property and also with his other 
properties. 

22. The main section 6 of the Act says that when a male Hindu 
dies after the commencement of this Act, having at the time of his death 
an interest in a Mitakshara~coparcenery property, his interest in the pro- 
perty shall devolve by survivorship upon the surviving members and not 
in accordance with this Act. i 

23. This section uses the words “Mitakshara coparcenery property” 
and not the words “joint family property”. The Mitakshara rule of- 
survivorship comes into play only where there are at least two coparceners 
and one of them dies leaving the other coparcener. Therefore the main 
section 6 of the Act cannot apply where a male Hindu dies without leaving 
a coparcener, for it is elementary that inheritance can never remain in 
abeyance. 

24. The wife and the unmarried daughters of Iswardas were not 
coparceners of Iswardas under the Hindu law. Iswardas and his sons 
separated from each other. They ceased to be the coparceners after the 
partition. These two house properties also ceased to be the coparcenery 
properties after the partition and therefore the main section 6 of the Act 
cannot apply to these two house properties. 

25. Similarly, proviso to main section 6 of the Act has no applica- 
tion because at the time of his death Iswardas had no coparcen¢r, nor 
these two house properties were his coparcenery properties. 
Moreover, proviso to main section 6 applies only where a male Hindu 
dies intestate leaving at the time of his death an interest in a coparcenery 
property and leaving behind him a coparcener and a female relative speci- 
fied in Class I of the Schedule or a male relative claiming through a female 
relative specified in thatclass. It is only when these preconditions are 
fulfilled his interest in the Mitakshara coparcenery property shall under 
the proviso devolve by testamentary or intestate succession, as the case 
may be, under this Act and not by survivorship. 

26. Further, ‘section 6’ of the Hindu Succession Act, 1956 has no. 
application to property received by a member of a joint family on partition” 
as said by the Supreme Court in its judgment dated February 20, 1970 in 
Civil Appeal No. 115 of 1967 and quoted by the Madras High Court in 
(4) Tirupurasundari Ammal & Ors, v. Srinivasam Pillai & Ors., AIR 1972 
Mad. 264, and therefore it can no longer be argued that Section 6 or the 
proviso to it is applicable to these two house properties. 


27. Barring Section 5, this Act is a comprehensive and selfcontained 
code on all matters relating to intestate succession of all the Hindus. 
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Section 6 deals with the Coparcenery interest in the Mitakshara coparce- 
nery property. Section 8 deals with all other properties of a male Hindu. 

28. Section 8 says that the “property of a male Hindu dying int- 
estate shall devolve according to the provisions of this Chapter”. It uses 
the words “the property of male Hindu.” No word of limitation is attach- 
ed to this expression. Therefore this expression includes all properties 
whatever their nature and character may be except the interest of a male 
Hindu in a Mitakshara coparcenery property which has been taken out of 
the purview of this section by the main section 6 of the Act where it 
applies. But again where the proviso to main section 6 is applicable, the 
interest of a male Hindu dying intestate in a coparcenery property must 
devolve by intestate succession under this Act that is to say under section 
8 of the Act and not by survivorship. 

29. In other words, the Mitakshara rule of survivorship does not 
apply where the proviso to main section 6 is applicable. Further, the 
interest of a coparcener in the coparcenery property is his property during 
his lifetime and therefore it falls squarely within the word “property” used 
in section 8 which does not make any distinction between a property 
received by a coparcener on partition and his self-acquired property. 

30. Under section 8 of the Act property of a male Hindu on his 
intestate death devolves firstly upon his heirs specified in ClassI of the 
Schedule and if there is no such heir then upon the heirs specified in Class 
IJ and if there is no such heirs then upon his agnates and in the absence 
of the agnates upon his cognates. 

31. The heirs specified in Class I of Schedule take simultaneously 
and to the exclusion of all other heirs as stated in section 19 of the Act. 
Section 19 further provides that if two or more heirs succeed together to 
the property of an intestate, they shall take the property per capita 
and not per stirpes and also as tenants-in common and not as joint 
tenants. 

32. The proviso to main section 6 and section 8 read with the 
Schedule and section 19 of the Act clearly show that the nature and the 
character of an ancestral property under the Mitakshara Law have been 
completely abrogated where these provisions of the Act are applicable. An 
ancestral property inherited by a son on the intestate death of his father 
under these provisions of the Act cannot therefore be a coparcenery 
property at all in his hands. 

33. Generally speaking, under the Mitakshara Law a father, his 
sons, grandsons and great grandsons are the coparceners in respect of the 
coparcenery property. On the death of any one of them his interest in the 
coparcenery property passes not by succession but by Survivorship to 
surviving coparceners. A separate property of the father inherited by a son 
on the intestate death of his father is an ancestral property and he, his 
sons, grandsons and great grandsons are interested in it as coparceners, 


a 
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‘On the death of any one of them his interest in that property passes by 
survivorship and not by succession under the Mitakshara Law. 

34. A grandson whose father is alive and a great grandson whose father 
or grandfather is alive are not the heris under section 8 read with the 
Schedule to the Act. In other words, they are totally excluded from 
inheritence not only in respect of a separate property of a male Hindu 
but-.also in respect of his interest in the coparcenery property where proviso 
to the main Section 6 applies which abrogates the rule of survivorship. 

35. A married daughter and also a married daughter of a predec- 
eased daughter of a male Hindu are heiresses under section 8 read with 
Class I of the Schedule to the Act. They are members of the joint 
family of their respective husbands. The property inherited by them either 
under the proviso to the main section 6 or under section 8 of the Act 
is not an ancestral property in their respective hands. They are also not 
coparceners of anyone in respect of any proprrty whatsoever, fora female 
can never be a coparcener under the Mitakshara law. 

36. Asa property inherited by a female relation is neither an ances- 
tral property nor a coparcenery property in her hands, her sons do not 
acquire any interest whatsoever in that property during her lifetime. 
Further, Section 14 says that any property possessed by a female Hindu, 
whether acquired before or after the commencement of this Act, shall be 
held by her as full owner thereof and not as a limited owner. 


37. Under the Mitakshara Law a coparcener cannot dispose of his 
interest is the coparcenery property by a will, but this bar has been totally 


. removed by section 30 of the Act and where the proviso to main section 6 


applies his interest in the coparcenery property on his death devolves by 
testamentary succession and nor by survivorship. 


38. Under the Mitakshara law a property inherited by a daughter 
on the intestate death of her father is not an ancestral property in her hands, 
as already stated. Similarly, under the Acta property inherited by a fem- 
ale relation of a male Hindu is not an ancestral property in her hands. 
Under the Act it is her absolute property and no one has any right whatso- 
ever in it during her lifetime. She is entitled to dispose of this property in 
any manners she likes and the property so transferred by her does not be- 
come the ancestral property in the hands of the transferee. And it is be- 
yond dispute that relinquishment of the entire interest in a property is a 
transfer of that property. 


39. Where a father is alive his male and female issues are totally excl- 
uded from inheritance by section 8 and also by proviso to main section 6 
of the Act for the obvious reason that they will inherit the property absol- 
utely and in equal shares on the intestate death of their father in terms of 
the provisions of the Act. And, in view of the aforesaid provisions inclu- 
ding Sections 4(1)(a), 14 and 19 of the Act and the Schedule, it will be 
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incorrect to say that the rule of survivorship and the Mitakshara of rule in- e 
testate succession to a separate’ property of a male Hindu including the natu- 
re and character of an ancestral property and the capacity of a son in which 
he inherits the property of his deceased father under that law are still app- 
licable where the aforesaid provisions of the Act are directly applicable. 

40. Therefore on the facts and circumstances of the case it must be 
held that the widow, the sons and all the daughters of Iswardas have inheri- 
ted all these properties absolutely under section 8 of the Act in equal shares 
and per capita and not per stirpes, and as tenants-in-common and not as 
Joint tenants in terms of section 19 of the Act. The widow and the da- 
ughters have relinquished their intersets in all these properties in favour of 
the sons of Iswardas as admitted by Mr. Bagchi before us and therefore 
each son of Iswardas became the absolute owner of one-third share in all 
these properties Hence, their respective sons have no interest whatso 
ever in these properties during the lifetime of their respective fathers and 
no part of the income of the properties is includible in the assessment of 
the assessee in the status of a Hindu Undivided Family. 

4t. In the premises, we are not impressed by arguments of Mr. 
Bagchi and answer the question in the negative and in favour of the ass- 
essee without making any order as to costs. 

Guha, J.: I agree. 

A.S. G. 


[CIVIL APPELLATE JURISDICTION] 
Before Mr. Justice Amarendra Nath Sen and Mr. Justice ’ 
Sambhu Charan Ghosh 


Decision: March 28, 1979 


Sm. Manada Sundari Saha & Ors. wes ... Petitioners 
Versus 
Mercantile Bank Ltd. & Anr... ... Respondents* 


Transfer of Property Act 1888, s sec. 68(1), PTET s right to 
sue for mortgage money— Discretion of Court to stay the suit until mort- 
gagee exhausts his available remedies against the mortgaged property. 

Sm. Manada has been carrying on business as a manufacturer of 
plywood machinery. She maintained several accounts with the respondent 
Bank, with overdraft facilities and she executed promissory notes and 
deeds of hypothecation and deposited title deeds as co-lateral security. 
Bank instituted a suit for recovery of the debt due from her. In her 
application to court for stay of the suit under sec. 68(2) of the Transfer 
of Property Act 1888, petitioner contended that it was a suit for recovery 
of mortgage money under sec. 68(1)(a) of the Act and that sec. 68(2) 

*Suit no. 758 of 1978. 
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of the Act was attracted and the Bank should not be permitted to proceed 
with the suit until the Bank exhausted all the available remedies against 
the mortgaged properties unless the Bank choose to abandon the security. 
The Trial Judge held that the Bank’s case is baszd on independent and 
distinct cause of action which is independent from the mortgage and that 
the petitioners were not entitled to get the benefit under sec. 68 of the 
T. P. Act of the discretion of the court of staying the suit. The Trial Court 
dismissed the petition. Petitioners came up in appeal against the decision. 
Respondent contends that the suit is not for recovery of mortgage money 
and sec. 68 of the Act cannot have application. 
HELD: This is a suit on the promissory note and not in the mortgage 
at all, . {Para {1} 
Under sec. 68 of the Transfer of Property Act 1888, the mortgagee has 
a right to sue for the mortgage money where the mortgagor binds himself to 
repay the same and if any suit is brought by the mortgagee for the recovery 
of the mortgage money on the personal covenant of the mortgagor to 
repay the same, the Court may at its discretion stay the suit and all procee- 
dings therein until the mortgagee has exhausted all his available remedies 
against the mortgage property or what remain of it unless the mortgagee 
abandons his security. li is entirely in the discretion of the Court. The 
discretion conferred on the Court must necessarily be exercised judicially. 
(Para 15) 
The refusal to stay the suit by the Trial Court in exercise of the 
discretion conferred on her, in the facts and circumstances of the case can- 
not therefore be said to be unjustified. The nature and the scope of the 
suit and the facis and circumstances of the case clearly justify the order 
of the Trial Judge refusing to exercise the discretion in favour of the stay 
of the suit even if the suit is held to be a suit to which sec. 68(I}(a) of 
the Act is attracted. i (Para 16) 
Cases referred to : — 
(1) Nityananda Ghosh v. Rajpur Chayabani Cinema Ltd., AIR 1953 
Cal. 208 
(2} Sukhada Kanta Bhattacharyya v. Jogineekanta Bhattacharyya, AIR 
1934 Cal. 73, 
(3) Payane Reena v. Puna Lana, 41 Ind. App. 142 
(4) Wagg Prosser y. Evans, (1895) 1 QB 108 


M. K. Banerjee, Sudipto Sarkar and S. Mondal was ...for appellants 
S. Roy Chowdhury, Tapas K. Banerjee, S. P. Mazumdar 
aid A. K. Sil í ...for respondent No. 1 


The judgment of the Court was as follows :— 

Sen, J. : The appellants who are defendants in the suit filed by Mercan- 
tile Bank Ltd. against them along with Anand Iron and Steel Company, 
the other defendant being defendant No. 5 in the suit, made an application 
under section 68(2) of the Transfer of Property Act (hereinafter referred 
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to as the Act) for stay of this suit. The said application came up for 
final disposal before Mrs. Padma Khastgir, J. The learned Judge for 
reasons recorded in the judgment delivered on 26.2.1979 dismissed the 
said application of the appellants. Aggrieved by the judgment and order 
of the learned Judge the appellants have preferred this appeal. Mercantile 
Bank Ltd. (hereinafter referred to as the Bank) and Anand Iron and Steel 
Co. (hereinafter referred to as the firm) are the respondents in the appeal. 

2. After having preferred this appeal the appellants made an 
application for stay of the operation of the order passed by the learned 
Judge and also for stay of the suit and continuance or commencement of 
all proceedings thereunder including an application made by the Bank on 
the 23rd of October, 1978, now pendiag before the trial Court. At the 
time of the hearing of the application, the court felt that in the facts and 
circumstances of this case it would be convenient to dispose of the 

“appeal itself along with the application in the larger interest of justice. 
The learned counsel for the parties were of the same opinion. For shor- 
tening the proceeding and for avoiding multiplicity of proceedings the court 
gave appropriate directions for the hearing of the appeal along with the 
application. This judgment disposes of the appeal and also the applica- 
tion. 

3. The facts of the case have been fully set out in the judgment 
of the learned trial Judge. The facts material for the purpose of this 
appeal may, however, be briefly indicated. The appellant No. 1 Manada 
Sundari Saha carried on and still carries on business inter alia as manufa- 
cturer of plywood machinery under the name and style of B. S. Engineering 
Corporation and the said appellant maintained account or accounts with 
the Bank. The said appellants had approached the Bank for over draft 
facilities and the Bank had agreed to allow overdraft facilities to the said 
appellant against hypothecation of all present and future stocks of finished 
and semifinished dryers, embossing machines, plywood machines, indust- 
rial machines and any other machines, work in progress and all other 
stores and raw materials, movable plants and machinery held by the said 
appellant and also all present and future book debts, outstanding bills and 
money receivable by the said appellant together with the benefits of all 
rights thereto by way of first charges and security for payment to the Bank 
to demand of the balance and all other monies at any time owing to the 
Bank. A deed of hypothecation containing or evidencing the terms and 
conditions on the basis of which the Bank had agreed to allow the over- 
draft facilities was duly executed by the said appellant- No. 1. Manada 
Sundari Saha. The Limit of the overdraft facilities allowed by the Bank 
to the said appellant was initially Rs. 3,00,000/-. The said limit however, 
by agreement between the appellant Manada Sundari Saha and the Bank, 
was raised from time to time. It appears that the said limit was ultimately 
raised on the 8th of June 1977 to Rs. 20,00,000/-. It also appears that 
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e the said appellant had executed various documents including a number 
of deeds of hypothecation from time to time and also promissory note. 
The appellants Nos. 2, 3 and 4 are alleged to have guaranteed repayment 
of the sums due and payable by the appellant No. 1 in the overdraft 
account. The appellant No. 1, it has been alleged in the plaint, has ackno- 
wledged the indetedness in the said account and the liability to pay the 
same from time to time. In paragraph 23 of the plaint it has been alleged 
that the plaintiff Bank has some other claims in respect of two other acco- 
unts against Ist, 2nd, 3rd and 4th appellants and the appellants deposited 
deeds of certain immovable properties of the said appellants in the town 
of Calcutta by way of collateral and/or additional security and the proper- 
ties are situate outside the jurisdiction of this Court and the plaintiff has 

some other cause or causes of action against the said defendants for which 
the plaintiff Bank has asked for leave under Order II Rule 2 of the Code 
of Civil Procedure, tc file such other suits against the defendants as and 
when the plaintiff Bank is so advised. The firm Anand Iron and Steel Co. 
which is the defendant No. 5 in the suit and is the second respondent in 
the appeal, has been impleaded as a party to the suit on the allegation that 
the Bank had come to learn that the said firm had obtained a consent 
decree against the first appellant and in execution of the said decree the 
said firm got a Receiver appointed over the securities of the Bank and the 
security of the Bank is in jeopardy and the firm is not entitled to realise 
its dues, if any, from the appellant No 1 by recourse to the said securities. 
In the plaint filed the Bank has prayed :- (1) Leave under clause 12 of the 
Letters Patent and under Order II Rule 2 of the Code of Civil Procedure, 
(2) Decree for Rs. 21,64,360.66P. as against the defendant No. 1,2,3 and 
4 and each of them. : 

(3) Interest on the said sum of Rs. 21. 64, 360. 66P, on and from 
1st October, 1978 at the rate of 15%per annum till realisation. 

(4) -Declaration that the machines, goods as mentioned in annexure 
‘H’ and the book debts as mentioned in Annexure ‘H’ remain hypotheca- 
ted and or charged and/or pledged with the Bank by way of first and par- 
amount charge for payment of the Bank’s dues to the exclusion of all 
others. 


.(5) Sale of the said machines and goods either by public auction 
or by private treaty and realisation and/or collection of the book debts 
with-liberty to appropriate the same in protanto satisfaction of the Bank’s 
dues. - 


(6) Declaration that the plaintiff has superior title and/or interest to 
that of the 5th defendant in respect of securities of the pla‘ntiff as menti- 
oned in annexure ‘H’and ‘H-1’ for the satisfaction of. the dues of the 
plaintiff. 

(7) Permanent injunction against Sth defendint not to execute the 
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decree obtained in suit No. 514 of 1977 as against the securities of the 
plaintiff before the dues of the plaintiff are fully paid. 


4. After setting out the facts of the case and noting the arguments 
advanced on behalf of the parties the learned trial judge has observed : 
From the facts stated above, it would appear that this Court will have to 
decide two questions ; first of all whether the present suit has been filed 
by the plaintiff for recovery of mortgage money and secondly whether the 
discretion given under section 68(2) should be exercised by this court in 
the present case.” The learned trial judge has held that “the plaintiff’s 
case is based on independent and distinct cause of action which is indepen- 
dent from the mortgage. Although the consideration that the promissory 
note, deed of hypothecation, acknowledgements, accounts stated are the 
same for the mortgage but in law they are distinct and separate causes of 
action. “The learned Judge has further recorded in the judgment :— 
“Form the promissory notes executed it would appear that the defendants 
have under taken an independent liability to pay for the same. From the 
deed of Guarantee it would also appear that a separate liability has been 
undertaken to pay the Bank’s dues. It would also appear from the peti- 
tion that the defendant No. 5 has filed a suit against the defendant being 
suit No. 514 of 1977 and had obtained a consent decree and one of the 
terms is that in default of the payment of the 4th defendant in terms of 
the consent decree and in execution of the said decree Receiver be appoin- 
ted over the securities of the plaintiff. According to the plaintiff the defe- 
ndant No. 5hasno prior claim over the securities held by the plaintiff, 
on the contrary, the plaintiff claims prior right to the exclusion of any body 
else including the Sth defendant. The plaintiff in this suit is apprehensive 
that the securities hypothecated in favour of the plaintiff are at danger ; as 
such necessary order should be passed in favour of the plaintiff on its ap- 
plication for injunction and/or Receiver. According to the plaintiff, it 
wasa duty of the defendants to keep informed of all the circumstances 
relating to the said suits. ` 

5. The learned Judge has held “In view of the facts and the law as 
Stated above I am of the opinion and hold that the petitioners are not en- 
titled to get the benefit under section 68 of the discretion of this Court of 
staying the suit and/or all proceedings thereunder. The plaintiff has filed 
the suit not for the recovery of the mortgage money. As such I dismiss 
this applications with costs.” ‘ 

6. Inshort, the view taken by the learned trial court is that in the 
facts of the instant case the suit cannot be Stayed as the suit is not for re- 
covery mortgage money and the petitioners are not entitled to get the benefit 
under section 68 of the Act and the discretion conferred on the Court under 
section 68 of the Act should not be exercised in favour of staying the suit. 
The correctness of the findings of the learned Judge has been questioned 
in this appeal. - 
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7. Mr. M.K. Banerjee, learned Counsel appearing on behalf of the 
appellant has contended that in the instant case the Bank has filed the 
suit for recovery of the mortgage money under section 68 of the Transfer 
of Property Act on the basis of the personal covenant of the appellant to 
repay the same. It is his contention that the suit in the instant case is a 
suit under section 68(1) (a) of the T.P. Act. He has drawn our attention to 
the definition of mortgage money in section 58(a) of the Act. He 
has argued that the mortgage by deposit of title deeds was created for the 
purpose of securing the money advanced or to be advanced in the over 
draft account by way of loan and the suit is for the recovery of the princi- 
pal money and interest of which the payment is secured and the amount 
for recovery of which the suit has been instituted is the mortgage money. 
In support of his contention that in an equitable mortgage the mortgagee 
has right to sue for the mortgage money within the meaning of section 68 
(1)(a) of the Act and further under such equitable mortgage the mottga- 
gor binds himself personally to repay the same within the meaning of sec- 
tion 68(1)(a) of the Act, he has relied on the decision of P.B. Mukharji J. 
in to case of (1) Nityananda Ghosh v. Rajpur Chayabani Cinema Ltd. AIR 
1953 Cal. 208. Itis his argument that as the suit is for the recovery of 
the mortgage money under section 68(1)(a) of the Act, Section 68(2) of the 
Act is clearly attracted and the Bank should not be permitted to proceed 
with the suit until the Bank has exhausted all the available remedies agai- 
inst the mortgaged properties, unless the Bank chooses to abandon the 
security. Mr. Banerjee has placed particularly reliance on the judgment 
of the Divison Bench of this court in the case (2) Sukhada Kanta Bhatt- 
acharyya v. Jogineekanta Bhattacharyya, AIR 1934 Cal. 73, and he placed 
strong reliance on the following observations at page 76:—” The ques- 
tion therefore plainly is whether ‘a mortgagee is entitled to sue upon’ the 
debt ignoring the mortgage.” 

8. We have not been referred any authority one way or the other 
directly bearing upon the question. But, giving it all the consideration it 
deserves, we have come to the conclusion that the question must be answe- 
red in the negative. It is true thata creditor who takes a security in the 
shape of a mortgage, cannot be regarded as having foregone such rights 
as a creditor has under the general law. But it seems sufficiently clear, 
from the provisions of the TP Act, that these general rights are to some 
extent abrogated by that Act. For instance his right to ask for a money 
decree is very much restricted by the provisions of section 68 of the Act 
and it is perfectly clear therefrom that an action for debt is not the usual 
remedy of a mortgagee in India. Our attention was also drawn to the 
following observations at the same page :—“But a mortgagee in respect of 
simple mortgage in view of the provisions of section 68 of the TP Act, has 
in our opinion, no cause of action for relief in the shape of a decree for 
money independently of the mortgage and apart from his rights as 
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mortgagee. Where none of the’clauses (b), (c) or (d) of that section are 
satisfied he can only sue on his rights ex-contractu upon the covenant 
under clause (a) and it is not open to him to ignore the mortgage and 
fall back on the debt.” Mr. Banerjee has submitted that the learned trial 
Judge has rightly come to the finding that the consideration for the promi- 
ssory note, deed of hypothecation acknowledgements, account stated are 
the same as for the mortgage. It is however, his submission that having 
come to the aforesaid finding the learned Judge clearly went wrong in the 
conclusion that the plaintiff’s case is based on a cause of action indepen- 
dent of the mortgage and distinct from the mortgage. Mr. Banerjee has 
therefore submitted that as the suit by the Bank is for recovery of the 
mortgage money, the learned trial Judge should have passed an order on 
the said application staying the suit under section 68(2) of the Act. It is his 
submission that in the instant case there is no question of any denial of the 
mortgage by the mortgagors and there are no facts and circumstances 
which may justify the refusal on the part of the Court to exercise discre- 
tion conferred on the Court under section 68(2) of the Act in granting 
the stay. 


9. Mr. S. Roy Chowdhury, learned counsel appearing on behalf 
of the respondent Bank, the plaintiff in the suit, has sub.nitted that in the 
facts and circumstances of this case section 68 of the T. P. Act has no 
application as the present suit is not for recovery of the mortgage money. 
He has further submitted that even if it be held that the suit is one for 
recovery of the mortgage money the discretion, considering the facts and 
circumstances of this case was for granting no order for stay of the suit. 
Mr. Roy Chowdhury argues that the learned trial judge on a careful con- 
sideration of the facts and circumstances of this case and also the autho- 
rities cited has rightly come to the conclusion that section 68 of the Act has 
no application to the present case and the léarned judge has further cor- 
rectly held that “In any event the discretion conferred on the Court should 
not be exercised in favour of staying the suit and -the proceedings in the 
facts and circumstances of this case.” Mr. Roy Chowdhury has sought 
to support the decision of the learned trial Judge on both these grounds, 
Mr. Roy Chowdhury has taken as through the plaint filed in the suit and 
he has argued that it is clear from the plaint that the plaintiff’s suit is for 
recovery of the money advanced in the overdraft account against hypo- 
thecation of plants, machineries, stocks, raw materials and book debts as 
mentioned in the deed of hypothecation, for enforcement of the guarantee 
given by the appellants for payment of the money advanced and also for 
adjudication of the plaintiff's right to the securities against the firm, the 
5th defendant in the suit. Which is claiming to interfere with the Bank’s 
right with regard to the Bank’s securities. Mr. Roy Chowdhury has 
argued that taking into consideration the return and scope of the suit it 
cannot be said that the suit is one for recovery of the mortgage money on 


1979 (1) CLI] Sm. Manada Sundari Saha v. Mercantile Bank Lid, 587 


e the basis of the personal covenant of the mortgagee to repay the loan. It 
is his argument that as the suit in the instant case is not for recovery of 
the mortgage money, section 68 of the Act can have no application. Mr. 
Roy Chowdhury has drawn our particular attention to the averments 
made in paragraph 23 of the plaint and he has commented that the said 
paragraph makes it clear that the Bank has other claims in respect of 
two other accounts against the appellants and the appellants deposited 
title deeds of certain immovable properties by way of collateral and/or 
additional security. It is his comment that in view of the averments made 
in the said paragraph even if the mortgage created by deposit of title deeds 
by way of collateral security may cover and include the amount for reco- 
very of which the present suit has been instituted, it cannot be said that 
the present suit is for recovery of mortgage money. He has argued that to 
attract the provisions of section 68 of the Transfer of Property Act the suit 
must be by a mortgagee against the mortgagor for the mortgage money on 
the basis of the mortgagor’s personal convenant. He contends that in the 
instant case the suit by the Bank has not been instituted in the capacity as 
a mortgagee, qua-mortgagee and the Bank has instituted the suit for reco- 
very of the amount advanced in the overdraft account, realisation of its 
securities mentioned in the deeds of hypothecation for enforcement of 
the guarantee given by the appellants and for due preservation of the Banks 
securities against unlawful and improper interference with the same by the 
defendant No. 5. Itis the contention of Mr. Roy Chowdhury that the 
personal liability of the appellants in the instant case arises not on the 
mortgage but dehors the mortgage and the personal liability has been crea- 
ted by independent transaction like the execution of the deeds of hypothe 
cation, promissory notes, acknowledgements of liability and also by gi- 
ving of personal guarantee which are all completely dissociated from the 
mortgage. In support of his contention that a suit of this nature does 
not come within the purview of section 68 of the Act, Mr. Roy Chowd - 
hury has relied on the judgement of P.B. Mukharji J in the case of (1) 
Nityananda Ghosh y. Rajpur Chayabani Cinema Ltd., AIR 1953 Cal. 208 
and he has placed particular reliance on the following observations at pages 
210-211: 

“Ona construction of §.68 T.P. Act it appears to me that the 
words and the context in which the words are used indicate a suit 
which the mortgagee prosecutes qua-mortgagee for the recovery of 
his mortgage money. Sec. 68 occurs in Chap. 4, TP. Act marked 
“of mortgages of immovable properties and charges” and this 
particular section appears with a group of sections under a sub-head- 
ing marked “Rights and liabilities of Mortgagees.” The context therefore 
circumscribes -the subject of this section to the mortgage and the 
rights and liabilities of the mortgagees. The word “mortgagee” and 
the words mortgage money” must in my view on a proper construction 
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of S.68 (1) T.P.. Actindicate that the “right to sue” mentioned 

` in that section is the right which belongs to the mortgagee only in 
his capacity as a mortgage and not in a totally different capacity 
such as a payee of a promissory note asin this case. Equally to my 
mind the words mortgage money on a proper construction having 
regard tothe definition contained in para2 ofS. 58(a) T. P. Act 
mean the money secured by the mortgage and not a promissory 
note. The other words “the mortgagor binds himself to repay” in 
S. 68(1) (a) T.P. Act can in that context only mean that this binding 
is with reference to the mortgage and its terms. In order, therefore, to 
find out whether the mortgagor binds himself to repay the mortgage 
money within the meaning S. 68(1) (a) T. P. Act, the terms of the 
mortgage itself are the only Indicia. In other words the personal 
liability must be discovered to arise on the mortgage itself and not 
dehors the mortgage. This construction is endorsed also by reference 
to cls. (b) (c) and (d) of S$. 68(1) T. P. Act. A perusal of these 
clauses unmistakably points out that in each one of the eventualities 
mentioned there the reference is invariably to the mortgage security. 
In Cl. (b) it is the whole or partial destruction or insufficiency of 
mortgage property incl. (c) it is the deprivation in whole or in part 
of the mortgage security and in Cl(d) the reference is to delivery of 
possession of the mortgaged property. This analysis leads to the 
conclusion that when incl. (a) of S. 68(1) T.P. Act the language 
used is “mortgagor binds himself to repay”? that should be read as 
a term of the mortgage atselt, and nue to the personal liability that 
inheres in the mortgage.” 


10. One more word before I leavé the topic of construction of 
S.68 T.P. Act. A suit under S. 68 TP. Act isa suit for money due 
on a mortgage and the only decree that can be passed under this section 
is a decree of money, unlike a suit on the mortgage itself under S. 67. 
T.P. Act. Under sub-section (2) of S. 68 of that Act only a particular 
type of suit can be stayed. Before S. 68(2) T.P, Act can at all be applied 
the suit must answer the description of a suit by a mortgagee for the 
recovery of the mortgage money. No otherclass or type of the suit is 
intended to be stayed. That therefore is the fundamental postulate which 
must be satisfied and it is only when it is sucha suit, then alone further 
enquiry is necessary under Cl (a) or (b) or (c) or(d) of S. 68(1), T.P. 
Act Sec. 68 first confers a right on the mortgagee to sue for the mortgage 
money. Clauses (a), (b), (c) and (d) of sub-section (1) specify the instances 
where the mortgagee has the right to sue for such morgage money. It also 
provides that in no other case the mortgagee shall have such right to sue 
for the mortgage money. The Court’s power to stay such suit under 
sub-section (2) of S. 68 TP Act is limited against only to the two instances 


1979 (1) CLJ) Sm. Manada Sundari Saha y. Mercantile Bank Ltd. $89 


mentioned in Cls. (a) and (b) and in no other. 

11. Reverting now to the nature of the plaint in this suit before me 
I find that this isa suit on the promissory note and not in the mortgage 
atall. The promissory note is a distinct cause of action, independent of 
and apart from the mortgage. No doubt the equitable mortgage in this 
case Carries with it a personal liability of the mortgagor to repay the mor- 
tgage money. Had it therefore been a suit to recover money due on that 
equitable mortgage then the argument made on behalf of the applicant for 
stay might have prevailed. But the position here is entirely different. The 
suit before me is nota suit where the mortgagee is suing qua mortgagee 
for his mortgage money.» In this suit the plaintiff is suing only as a payee 
of the promissory note and nothing else. Such a suit in my opinion and 
on the construction that I have arrived at is not within S. 68(1) (a), T.P. 
Act. If the personal liability to repay a Loan arises independently of 
any existing mortgage and the suit is not by the mortgagee for mortgage 
money, then in my view section 68(1) (a) T.P. Act is not attracted. 

12. The argument that the consideration of the promissory note 
is the same as the consideration for the mortgage cannot: in my view make 
a difference in the construction of S. 68(1) (a) T.P. Act or in the result of 
this application. Every mortgage represents both a loan and a security. 
The nature and terms of the security must be considered in each case in 
order to fiad out whether they support or negative the personal liability 
for repayment of the loan. In my view as I have already expressed, the 
personal liability referred to in S. 68(1) (a) T.P. Act is a personal liability 
inherent in the mortgage and not dehors the mortgage or independent of 
the mortgage. The principle behind this statutory provision as I underst- 
and it is the law’s reluctance to make the mortgagor personally liable 
as his security is there to answer for the debt. But if the mortgagee 
chooses to create a personal liability by independent transaction like a 
promissory note, a cheque or other independent engagement completely 
dissociated from the mortgage, then he is not within the meaning of S. 
68(1) (a), T.P. Act as I construe it nor within the principle that security 
should be called up first before personal liability is enforced. The reason 
is that by engaging into an independent contract for a debt as evidenced 
by a promissory note the debtor indicates to the creditor by sucha cont- 
ract that he brings an independent personal liability to answer the loan 
apart from what inheres in a mortgage with personal liability. To repeat 
what I have already said the promissory note in this case on which alone 
the suit is based is an independent and distinct cause of action apart from 
the mortgage. The juristic difference in this respect is as similar as the 
difference between a suit on the promissory note and a suit on the original 
consideration. Although the consideration is the same for the promissory 

note and the original loan they are regarded in law as distinct and separate 
` causes of action, so that although a suit on the promissory note has failed 
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a suit on the original loan may be competent as pointed out by the Privy 
Council (3) Payane Reena v. Pana Lana, 41 Ind App. 142 (PC). The 
English Court of appeal decided the same principle in (4) Wagg Prosser 
v. Evans, (1895) I QB 108 in respect of a cheque and a guarantee, although 
the cosideration for both was the same. Therefore, although the consid- 
eration is the same both for the promissory note as well as the mortgage 
the debtor in such a suit on the note, cannot turn round and say that 
creditor must exhaust the security first before enforcing the personal 
liability which he has created independently of the terms of the security. 
To allow him to do that will be to confound one caise of action with ano- 
ther independent and distinct cause of action. ° 

13. Mr. Roy Chowdhury has commented that this Judgment of P.B. 
Mukhayji, J. has been noted in the authoritative text books on transfer of 
Property Act. 

14, Mr. Roy Chowdhury has submitted that the decision of the Di- 
vision Bench in the case of (2) Sukhada Kanta Bhattacharyya y. Jogineek- 
anta Bhattacharjya, AIR 1934 Cal. 73 is not of any particular assistance 
in the instant case as in the said case the Court was concerned with the 
right of a mortgagee to file a suit for the recovery of the mortgage money 
on the basis of the personal convenant contained in the mortgage itself to 
repay. It is his submission that the decision in the case of (2) Sukhada 
Kanta Bhattacharyya v. Jogineekanta Bhattacharyya, AIR 1934 Cal 73 was 
concerned with the claim of the mortgagee for recovery of the mortgage- 
money qua mortgagee on the basis of the personal convenant in the 
mortgage and not dehors the mortgage. 

15. The relevant portion of section 68 reads as follows : 

“68. (1). The mortgagee has a right to sue for the mortgage 
money in the following cases and not others, namely :— 
` Where the mortgagor binds himself to repay the same, 


c. 
(2) Where the suit is brought under clause (a) of sub-sec (1), the 
Court may at its discretion, Stay the suit and all proceedings therein 
. notwithstanding any contract to the contrary until the mortgagee has 
exhausted all his available remedies against the mortgage property or 
what remains of it, unless the mortgagee abandons his security and if 
necessary retransfers the mortgage property”. 
This section therefore makes it clear that the mortgagee has a right to sue 
for the mortgage money where the mortgagor binds himself to repay the 
same and if any suit is brought by the mortgagee for recovery of the 
mortgage money on the personal covenant of the mortgagor to repay 
the same, the Court may at its discretion stay the suit and all procee- ° 
dings therein until the mortgagee has exhausted all his available remedies 
against the mortgage property or what remains of it, unless the 
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mortgagee abandons his security and, if necessary, retransfers the 
mortgage property. The principal money and interest of which pay- 
Ment is secured by the mortgage are, as defined in sec. 58(a) of the Act 
called the mortgage money. 
Section 68(2) of the Act, makes it clear that it is entirely in the discre- 
tion of the Court to pass an order staying a suit or refusing to stay a suit 
to which section 68(1)(a) of the Act is attracted. The discretion con- 
ferred on the Court has necessarily to be exercised judicially. The learned 
trial judge has not Only held that section 68 of the Act is not applicable 
to the suit, but the learned trial judge has also held that even if section 
68 can be said to apply to the instant suit, the suit in the instant case is not 
a suit which should be stayed in exercise of the discretionary power and 
the learned judge in exercise of her discretion has refused to stay the suit. 
16. The suit in the instant case is for recovery of the sum 
alleged to be due and payable by the appellant No. 1, the principal debtor, 
to the Bank, for realisation of the securities furnished by the deeds of 
hypothecation and also enforcement of the guarantee. The present suit 
is also for adjudication of the right of the Bank to the various securities 
created by the deeds of hypothecation vis-a-vis the claim made by the 
firm, the 5th defendant in the suit and the 2nd respondent in the appeal, 
who is threatening to interfere with the right of the Bank to the said 
securities. The firm has been impleaded as a party for adjudication of 
the question of the Bank’s right to the security and the determination of 
the question of priority if necessary. The facts and circumstances of the 
case go to indicate that the various securities of the Bank created by the 
appellent No. 1 by the deeds of hypothecation executed by the said appe- 
lant are in jeopardy and the Bank for proper preservation, protection and 
realisation of the securities has to take necessary steps. For the said 
purpose the Bank has instituted this suit impleading the firm as a defendant 
and the Bank has also made an application for appointment of a Receiver 
and for other reliefs in the suit filed by the Bank. The refusal to stay the 
suit by the learned judge in exercise of the discretion conferred on her in the 
facts and circumstances of this case cannot, therefore be said to be unjus- 
tified. The nature and the scope of the suit and the facts and circumstances 
of the case clearly justify the order of the learned trial judge refusing to 
exercise the discretion in favour of the stay of the suit and the further 
proceedings, even if the suit is held to be a suit to which section 68(1) (a) 
of the Act is attracted. 


17. The principles governing the powers of the appellate Court to 
interfere with an order passed by the trial Court in exercise of the dis- 
cretion are well settled. In the facts and circumstances of this case, the 
exercise of the discretion by the learned trial judge cannot be said to be 
improper, unreasonable or perverse. Even if we could have been pur- 
suaded to take a view different from the view taken by the learned trial 
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judge on the question of the stay of the suit in exercise of the discre- 
tionary power conferred on the Court, it could not have been proper for us ' 
to interfere with the order of the learned trial judge made in exercise of her 
discretion and to pass a different order substituting our own discretion in the 
place of the discretion of the trial judge. As we have earlier observed, 
we are of the opinion that in the facts and circumstances of this case the 
learned trial judge has properly exercised her discretion and has, rightly 
refused to stay the suit in exercise of her discretion and the order passed 
by the learned trial Judge in exercise of her discretion meets with our 
approval. In the view that we have taken it does not indeed become 
necessary to deal with the other contention urged as to the applicability 
of section 68(1) of the Act to the instant case. 

In the result the appeal fails. The appeal is hereby dismissed with 
costs. 

Ghose, J. I agree. 

S. P. M. 
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{ CONSTITUTIONAL WRIT JURISDICTION ] 
Before Mr. Justice Amiya Kumar Mookerji 
Decision: April 3, 1979 
Sm. Lila Biswas & Ors. se : Petitioners 
Versus 

State of West Bengal & Ors. ary. --- Respondents* 

West Bengal Rationing order 1964, para 1(3) and para, 4 and 7— 
Whether ultra vires—Essential Commodities Act sec. 3(2)(9) — Delegation 
of power—Recital of opinion, if necessary — Natural Justice, whether 
violated— Monopoly if created by Govt. order— Authority of Subdivisional 
Controller. 

The West Bengal Rationing order of 1964 was issued in exercise of 
powers conferred by sec. 3 of Essential Commodities Act, 1955. By a 
Gazette -Notification dated August 3, 1978, the Governor in terms of West 
Bengal Rationing Order 1964 Para 1(3) directed that the said order 
would come into force on September 4, 1978 in Jadavpur P. S. on 
August 11, 1978 the Subdivisional Controller directed the wholesalers 
to surrender their licences and to dispose of the entire stock before 
September 4, 1978. Petitioners held licences as wholesalers in rice and 
paddy under Paddy Control Order 1967. Petitioners allege that they 
have not been appointed as ration dealers without any reason and that 
the order is illegaland made in, excess of jurisdiction. They contend 
there was no delegation of power on the State Government to issue an 
order under sec. 3(2){g) of the Essential Commodities Act 1955, that 
the petitioners’ right to carry on business under the West Bengal Rice and 

*C. R. No. 8914 (w) of 1978 and €. R. No. 9911-12 (w) of 1978. 
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Paddy (Licensing and Control) order 1967 could not be automatically 
wiped off and the licences granted could not be rendered invalid, that 
the delegated: legislation which is subject to the formation of opinion 
could not be left to the executive to be applied at a future indeterminate 
period. 

HELD: The object of rationing is for maintaining or increasing 
supplies of essential commodittes and for securing there equitable distri- 
bution. The provisions in paras 4 and 7 of Rationing Order do not amount 
to any prohibition or regulation of any class of commercial or financial 
transactions in food staff as envisaged in sub cl. (g) of sec. 3(2) of the 
Essential Commodities Act. (Para 17) 

Neither paragraphs 4 and 7 of the Rationing order of 1964 nor 
paragraph 1(2) of the West Bengal Rice and Paddy Control Order 1967 
are ultra vires on the ground that those provisions were not covered by a 
valid declaration of legislative power on the state government, cl.2 (g) of 
sec. 3 of the Act is not attracted to the present case. So it ts immatertat 
whether the impugned provisions in the Rationing order 1964 are covered 
under the general powers conferred under sec.-3(1) of the Act or not. 

(Para 26) 

Restrictions imposed on the rights of property as regards essential 
commodities have been held ito be reasonable restrictions. These restric- 
tions in that form of taking over some! portions of the petitioners’ area 
of business are reasonable restrictions in the interest of general public. 

: (Para 39) 

When a Notification is issued by the Governor in exercise of the power 
under sub-para (3) of para I of the Rationing order which was made under 
sec. 3 of the Essential Commodities Act, it is not necessary to recite the 
requisite opinion within sec. 3(1) of the Actin as muchas it is implicit 
in such notification ‘that -the requisite opinion was formed in terms of sub-s. 
(1) of sec..3 of the Act. (Para 40) 

The Notification was issued in exercise of powers conferred under 
para 1(3) of the Rationing Order 1964. That power was conferred in the 
order itself and as such there has been no excessive delegation of legislative 
powers upon the executive. (Para 48} 

The right of the petitioners to carry on trade under the Paddy licence 
control order under which the licence is granted to them must be in terms of 
the control order. Under the Control Order 1967 they can carry on the busl- 
ness in the areas except the rationing areas as laid down in para 1(3) of 1967 
order as such question of nullifying any right granted under the statutory 
order does not arise in the present case. (Para 49) 

Natural justice does not come into play where the licences of the peti- 
tloners became ineffective for extention of the area of rationing where the peti- 
tioners in terms of thelr our licences are prohibited to carry on their business. 

(Para 59) 
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By extending the Rationing Order 1964 to the areas where the peti- 
tloners were allowed to carry on their business under the Paddy Control Order 
1967, the state has not taken over by itself the exclusive right of trading 
in rice, wheat and thus it is not creating any monopoly (Para 63) 

Subdivisional Controller neither has Jurisdiction nor the authority to 
issue such orders. Accordingly the orders of the Subdivisional Controller, 
food and supplies directing the petitioners to dispose of their stock within a 
Particular date must be struck down. (Para 67) 
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The judgment of the Court was as follows :— 

Common questions of law and facts are involved in these Rules, 
Accordingly, these were heard together. This judgment shall dispose of a 
bunch of forty writ petitions. 
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2. By a Gazette Notification dated August 3, 1978, the Governor in- 
exercise of the power conferred by sub-paragraph (3) of paragraph 1 of the 
-West Bengal Rationing order 1964 was pleased to direct that the said order 
shall come into force on the 4th September, 1978 in Jadavpur Police Sta- 
tion amongst others. Thereafter, on the eleventh of August, 1978 the Sub- 
divisional Controller of Alipore directed the wholesalers to surrender the 
respective licences on the ground that they would cease to function as who- 
lesalers of rice, paddy and wheat and the licence for the said business shall 
authomatically be invalid. They were directed to dispose of the entire 

- stock before 4th of September, 1978, on which date the private trade in rice 
and wheat would be banned. 


3. The West Bengal Rationing Order of 1964 was issued in exercise 
of powers conferred by section 3 of Essential Commodities Act, 1955 read 
with order of the Government of India (in the Ministry of Food and Agri- 
culture), Department of Food No. G.S.R. 888 dated 28th June, 1961 as 
subsequently amended by the order of the Government of India No. G.S.R 
1158 dated 14th August, 1964. By paragraph 1 (2) of the said order it ex- 
tended to the whole of West Bengal. Paragraph 1(3) says that, “it shall 
come into force in such areas and on such dates as the State Government 
may by notification in the official gazette direct”. 

4. The West Bengal Rationing Order 1964 came into force in Cal- 
cutta, Burdwan, Asansole and extended to other industrial areas from time 
to time by notifications issued by the State Government in exercise of its 
power under paragraph 1(3) of the said order. 

5. West Bengal Rice and Paddy (Licencing Control) Order 1967 
(hereinafter referred to as the “Control Order 67”) was enacted on Sth 
December, 1967 by the Governor in exercise of the powers conferred under 
section 3 of the Essential Commodities Act. It was enacted for maintain- 
ing supplies and for securing equitable distribution and availability at fair 
prices of rice and paddy. Paragraph 1(2) of the said order says” It extends 
to the whole of West Bengal except the areas in which the West Bengal 
Rationing Ordcr 1964 is for the time being in force”. 

6. The petitioners hold licences as wholesalers in rice and paddy 
under Paddy Control Order 1967. In one of the cases, the petitioner does 
no longer hold any existing licence. It is stated in the Government Order 
No. 4017FS dated ist August, 1978 that the State Government has tentat- 
ively decided to extend statutory rationing to certain area in greater Calcu- 
tta with effect from rationing week commencing on September 4, 1978. 
The Director of Rationing will select Ration Dealers, according to his re- 
quirments from amongst the retailers and distributors now operating in 
the areas in question under the modified rationing system or from outside 
for appointment as appointed retailers or appointed wholesalers as the case 
may be, provided that they are willing to be so appointed under the West 
Bengal Rationing Order 1964. The ration dealers to be newly appointed 
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may be tagged to the existing supply godown of the Food Corporation of 
India. The said order further provides, that with the introduction of stat- 
utory rationing private trade in rationing articles viz. rice and wheat will 
be banned in the areas in question. Licenced wholesalers, registered dea- - 
lers of rice and licenced dealers of wheat who are at present operating in 
this area will. therefore, cease to function as such from the rationing date 
and the areas will be automatically excluded from the purview of the rele- 
vant licencing order. The licencing officer should, therefore, issue direc- 
tions tothe licenced dealers to the effect that they should dispose of their 
stock completely before the rationing date. : 

7. Itis alleged by the petitioners that they have not been appointed 
as ration dealers in pursuant to the said order without any reason what- 
soever. It is stated in the petition that the purported order is illegal and 
made in excess of jurisdiction inasmuch as the Paddy Control Order 1967 
has not been ammended to give effect to the said purported order of bann- 
ing the licences of the petitioners-. itis the case of the petitioners that 
they will suffer irreparable loss not only for the closer of the business but 
also for payment of gratuity and notice pay to their employees pursuant to 
the West Bengal Shop and Establishment Act, 1963 and other West Bengal 
Welfare Legislations for no fault on their part. The impugned order will 
cause unemployment for a large number of employees and would create 
a chaotic situation for no purpose. Being aggrieved by the aforesaid noti- 
fication and the subsequent orders, the petitioners moved this Court under 
Art. 226 of the Constitution and obtained the present Rules. 


8. Respondents have not filed separate counter affidavits in all these 
cases. It has been submitted by the State that since common questions 
arise so far as legal aspecrs are concerned, one comprehensive affidavit-in- 
Opposition filed on behalf of the respondents in Nityananda Dey's writ 
petition and affirmed by Sunil Kanti Chatterji, the Director of Rationing 
may be adopted for the respondents in all the cases. It is stated in the 
said affidavit that the petitioners were Operating in Modified Rationing 
Areas adjoining to the statutory rationing areas which are popularly known 
as “fringe areas”. There-are actually two types of rationing areas in 
West Bengal viz. (i) statutory rationing area and (ii) modified rationing 
area. In the statutory rationing area, appointed retailers who are 
appointed for distribution of rationed or non-rationed commodities 
under West Bengal Rationing Order 1964, they get their supply of rice, 
wheat and sugar directly from the Food Corporation of India or from 
appointed wholesalers, where there is no direct supply arrangements 
from Food Corporation of India. The petitioners were given licence for 
the whole of West Bengal except statutory rationing areas. In modified 
rationing area, there are M.R. dealers for distribution of rice. wheat and 
sugar to card holders and they operate on the basis of Agreements exec- 
uted by them with the Government. There is no statutory obligation on 
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the part of the State Government to supply rice, wheat or sugar in the 
modified rationing area. The petitioners can carry on their business so 
far as the rice is concerned through out West Bengal except the statutory 
rationing areas, as such question of curtailment of their right to carry om 
business does not arise at all. The right of the petitioners of free trade 
in modified rationing areas in the whole of West Bengal remains uneffe- 
cted and a very small area has been excluded in the greater interest of the 
general public. In view of the density of population, shrinkage of agricultu- 
ral land, development of industry, new township etc. and also to stop out- 
flow of food cereals from the village areas causing difficulties to the village 
people and to maintain stability of price, equitable distribution of essential 
commodities at fair prices, the State of West Bengal have decided to take 
` some of the areas to be included in the statutory rationing area in order 
to ensure regular supplies and have also decided to stop free trade of 
rice and wheat within those areas in the greater cause of public interest. 
From time to time statutory rationing areas were extended under various 
notifications. It is not extended for the first time. 

9. Four sets of arguments have been advanced by the learned Cou- 
nsel appearing on behalf of the different petitioners. 

10. In Re: Kantilal Chowdhury Co. & Ors. Itis contended by 
Mr. Somen Bose, appearing on behalf of the petitioners that powers for 
Prohibiting any class of commercial or financial transactions relating to 
foodstuff are provided in clause (g) .of Section 3(2) of the Essential Com- 
modities Act, 1955. Notifications No. G.S.R. 888, L111 and 1158 did not 
confer power on the State Government to issue an order under Section 
3(2) (g) of the said Act. Paragraphs 4 and 7 of the Rationing Order, 1964 
and consequently paragraph 1(2) of the West Bengal Rice and Paddy Cont- 
rol Order, 1967 which says, “except the area in which the West Bengal 
Rationing Order, 1964 is for the time being in force” are ultravires the 
powers of the State Government because at that point of time the powers 
under Section 3(2) (g) of the Act was not delegated. In support of his con- 
tentions Mr. Bose relied upon the decision of Punjab, Allahabad and Orissa 
High Court in the cases of (1) Sujan Singh v. State of Haryana, AIR 1968 
Punj. 363, (2) State of U.P. v. Suraj Bhan, AIR 1972 All 401, and (3) Bijoy 
Kumar Routari v. State of Orissa, AIR 1976 Orissa 138. 
11. In the Punjab’s case, the Punjab Essential Commodities 
(Regulation of Sale) Order, 1966 dated 23rd September, 1976 was 
challenged. In the said order essential commodity has been defined to 
mean the commodity specified in the schedule appended to the order. 
The schedule mentions the following commodities :—i) turmeric, ii) 
pepper, iii) chillies, iv) corriander and v) cumin, cloves etc. 
Paragraph 3 of the said order says, that, no person shall, in the ordinary 
course of business, sell or store or offer for sell in powder form any 
essential commodity or a mixture which has such commodity as an 
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ingredient. Explanation: If any person who inthe ordinary course of 
business stores any such commodity or mixture in powdered form in 
quantities exceeding | kilogram, he shall, unless the contrary is proved, be 
presumed to have stored such essential commodity for the purpose of 
sale. The petitioners in the writ petition contended that articles abovenamed 
were not “foodstuff”, within the meaning ascribed to that expression in 
the Essential Commodities Act, 1955, and in the absence of a notification 
of the Central Government, no addition can be made to the list of essential 
commodities contained in sub-clauses (i) to (x) of section 2 of the said 
Act. The impugned notification was also attracted on the ground that it 
outstepped the jurisdiction and authority of the Government under Section 
3 of the Act read with the relevant notification under section 5 thereof. 
The Division Bench of the Punjab and Haryana High Court struck down 
paragraph 3 of the impugned order as ultravires as it was outside the scope 
of the authority of the State Government delegated to it by the Central 
Government under section 5 thereof. 

3 13. In that case the court observed, whether what has’ been prohi- 
bited by the impugned order can be called a “commercial transaction” or 
not, need not be gone into the case before us, as it has been fairly con- 
ceded by the Advocate General that the order could not be upheld if it 
did not fall within the four corners of the notification, dated June 9, 1966 
whereby the powers of the Central Government under sub-section (1) of 
section 3 have been delegated to the State Government to the extent indi- 
cated in the said notification. 

13. In (2) State of U. P. v. Suraj Bhan, AIR 1972 All. 401, UP Food- 
grains (Restrictions on Hoarding) Order, 1966 as amended by amendment 
Order dated Ist February, 1967, was challenged. Under the amended order, 
a licencee in form ‘B’ could not hold in stock more than 1000 quintals of all 
kinds of grain. The Court held that power to pass order in the nature of 
the impugned order was not within the specific power under clause (d) 
of sub-section (2) of section 3 of the Essential Commodities Act, 1955. 
It was within the general power under sub-section (1) of Section 3 but 
that general power, was not delegated to the State Government and accor- 
dingly, the impugned order was struck down. 

14. In (3) Bejoy Kumar Routari vy. State of Orissa, AIR 1976 
Orissa 138, the Court was of opinion that the definition of “land holder” 
would not equate with the concept of “holding in stock” covering section 
3(2) (f) of the Act. Accordingly, it was held that imposition of levy under 
the impugned order could not bein conformity with the provisions of 
section 3(2) (f) of the Essential Commodities Act. 

15. In order to appreciate the arguments it is necessary to set out 
section 3(2) (g) of the Essential Commodities Act and paragraphs 4and7 
of the Rationing Order, 1964, 


Section 3(2) (g): for regulating or prohibiting any class of 
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commercial or financial transactions relating to foodstuffs or cotton 

textiles which, in the opinion of the authority making the order are 

or if unregulated, are likely to be, detrimental to the public interest. 
Rationing Order Paragraph 4:—No person other than an appointed 
establishment proprietor, an appointed wholesaler or an appointed retailer, 
shall, on and after the rationing date, supply or offer or attempt to supply, 
or knowingly permit to be supplied by any agent employee or servant of 
such person any rationed article to any person in any rationed area in 
which such article is rationed. Paragraph 7:—No person shall, on or 
after the rationing date ina rationed area in which an article is rationed 
obtain or attempt to obtain such rationed article except for household 
consumption or for establishment consumption or in connection therewith 
and except under and in accordance with the provisions of this order and 
of the regulations made thereunder. 

16. Establishment proprietor, wholesaler and retailer have been 
defined. in the Rationing Order and the rationed article has also been 
defined. Paragraph 4 puts the restriction by prohibiting supply of rationed 
article by persons other than those various categories appointed under the 
Rationing Order. Such provisions are necessary for the purpose of safeg- 
uarding the interests of the dealers appointed under the Rationing Order. 
Paragraph 7 prohibits obtaining rationed article in a rationed area other- 
wise for household or establishment consumption. 

17. The object of rationing is for maintaining or increasing supplies 
of essential commodities and for securing their equitable distribution. In 
my opinion, those paragraphs do not amount to any prohibition or regula- 
tion of any class of commercial or financial transactions- in foodstuff, as 
envisaged in sub-clause (g) of section 3(2) of the Act. 

18. To understand the nature of commercial or financial transaction 
West Bengal Wheat and Wheat Products (Licencing, Control and Prohibi- 
tion of certain classes of Commercial Transactions) Order, 1973, may be 
looked into. That order was issued under clause (g) of sub-section (2) of 
section 3 of Essential Commodities Act, 1955. Paragraph 3(2)(a) of that 
order lays down that no dealer shall purchase for sale or store for sale 
more than 1000 quintals of wheat or wheat products and wheat products in 
any combination. [n paragraph 3(2)(b), a dealer having wheat or wheat pro- 
ducts in excess of 15 quintals shall not dispose of the excess except in such 
manner and within such time as may be specified in an order in writing in 
that behalf by the licencing authority. Similarly, paragraph 3(3) lays down 
that no purchaser shall, except under and in accordance with the written 
authority granted in this behalf by the licencing authority in form (B) sell 
wheat grain by him or wheat products processed therefrom to any person 
other than the consumer, a flour miller, Food Corporation of India and 
alicencee. The above provision would show what is meant by financial 
or commercial transaction. 
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19. Rationing is neither regulation nor prohibition of any class 
of commercial transaction in foodstuffs. It controls Storage, distribution, 
disposal, sell etc. of foodstuff by permits or licences or otherwise, by 
appointing retailers or whole salers through whom only supplies of food- 
stuff would be made to the ultimate consumer. Except for one’s own 
consumption or consumption of the family rationed articles could not be 
sold to any other person. 

20. Mr. Chatterji, the learned Standing Counsel appearing on behalf 
of the respondents contended that the Rationing Order of 1964 did come 
under clause (d).of section 3(2) of the Essential Commodities Act, 1955. 
It was further contended by Mr. Chatterji that assuming that the said 
power did not fall within clause (d); but the said order was saved by sub- 
section (1) of section 3 of the Act. Reliance was placed upon ‘a Single 
Bench decision of this Court - in (4) Atulya Kumar v. Director of Pro- 
curement and Supplies, AIR 1953 Calcutta 348. 

21. In that case the West Bengal Foodgrains~(Intensive) Procure- 
ment Order; 1952 was challenged. That order was passed under the Essen- 
tial Supplies (Temporary) Powers Act, 1946. Section 3(1), which was 
almost in identical terms with the corresponding section 3(1) of the Essen- 
tial Commodities Act, 1955. That levy order was issued under sub-section 
(1) of section 3 of Essential Supplies (Temporary) Powers Act, 1946 read 
with clause (c) (d) (f) (h) (i) (j) of sub-section (2) of that section. It was 
contended in that case that none of those clauses authorised the levy. 
Clause (f) was the nearest to give that power. Under that clause any 
person holding stock of essential commodities was required to sell, whereas 
most of the orders under the said Levy Orders were issued in respect of 
crop in the field about which it could not be said that anybody was hold- 
ing stock thereof. Sinha J. (as he then was) held that the power to 
promulgate the said Levy Order was derived from sub-section (1) of section 
3 of the Act. The learned Judge observed that the power to promulgate 
an order of such description was derived from sub-section (1) of section 
3 of the Act. That power is general in its terms, and authoriges inter alia 


the promulgation of any order providing for regulating or prohibiting the 


production, supply and distribution of, and trade and commerce in, 
in any essential commodity, in so far as it appears necessary or expedient 
to do so for maintaining or increasing supplies or for securing their equi- 
table distribution and availability at fair prices. Sub-section (2) of section 
3, commences with the words “without prejudice to the generality or the 
powers conferred in paragraph (1) * * * etc. This.shows that sub-section 
(2) confers no fresh powers but provides illustration of the general powers 
conferred by sub-section (1). This has been held by the Supreme Court in 
(5) Santosh Kumar v. State, AIR 1951 SC 201 following the Privy Council 
decision in (6) Emperor v. Shib Nath Banerji, AIR 1945 PC 156. 

22. In (2) Staie v. Suraj Bhan AIR 1972 All. 401 at 405, the Division 
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Bench of the Allahabad High Court considered (4) Atulya Kumar's 
cases and observed, “if Sinha J. intended to lay down that the delegation 
of powers under the various sub-clauses of section (2) will also include | 
the delegation of all powers under sub-section (1), then with all respect, we 
find ourselves unable to agree to that view”. 

23. A Bench decision of the Patna High Court in the case of (7) 
T.M. Prasad v. State AIR 1972 Patna 250, observed that under section 5 
of the Act the Central Government had not delegated to the State Gove- 
rnment all their general powers to make the order under sub-section (1). 
Only such powers under that section were delegated as were enumerated in 
some of the clauses of sub-section (2). 

24. The Division Bench in Orissa High Court in (3) Bejoy Kumar vy. 
State of Orissa AIR 1976 Orissa 138 at 148 took the same view that power 
under sub-section (1) of section 3 was not made the subject matter of dele- 
gation, following the above two decisions of the Allahabad and Patna High 
Courts. : 

25. The various clauses of section 3(2) of the Act cannot be made 
operative independently by any notification without deriving the general 
powers under section 3(1) of the Act. Those clauses deal with the matters 
and conditions that are to be imposed by the Centrat Government by a 
notified order under section 3. Sub-section (2) of section 3 of the Act 
starts with “without prejudice to the generality of the powers conferred 
by sub-section (1)”. - It means that without imparing the pre-existing right 
conferred by sub-section (1) of section 3, an order can be made in relation 
to such matters and subject to such conditions as may be specified in that 
direction. So, in my view, without delegating the general powers under 
section 3(1), specified matters could not be delegated under sub-section (2) 
of section 3. 

26. In (5) Santosh Kumar Jain v. The State AIR 1951 SC 201, the 
Manager of a Sugar Factory was prosecuted as the company had deliberately 
failed to comply with the orders for supply of sugar issued from time to 
time under the provisions of Sugar and Sugar Products Control Order, 1947 
In that order the Governor of Bihar authorised the District Magistrate of 
- Patna and the Special Officer-in-Charge of Rationing of Patna to search the 
sugar held by the Jagadishpur Zamindary Co., Bhita in the district of Patna 
which was about to commit a contravention of an order made under clause 
7(i) (i).of Sugar and Sugar Products Control Order, 1947 and directed 
that 5000 maunds of sugar held in stock by-the said company would be sei-. 
zed, It was contended on behalf of the appellant that an order for seizure 
could be made only subject to the conditions and limitations specified in 
clause (j) of sub-section (2) of section 3 of the Essential Supplies (Tempor- 
ary Powers) Act, 1946 which is similar to the present Act. Patanjali Sastri, 
J. (as he then was) observed : “‘It is manifest that sub-s. (2) of S. 3 confers 
no further or other powers on the Central Govt. than what are conferred 
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under sub-s. (1) for it is “an order made thereunder” that may provide for 
one or the other of the matters specifically enumerated in sub-s. (2) which 
are only illustrative as such enumeration is “without prejudice to the gen- 
 erality of the powers conferred by sub-s, (1)”. Seizure of an article being 
thus shown to fall within the purview of sub,s. (1), it must be competent 
for, the Central Govt. or its delegate the Provincial Govt. to make an or- _ 
der for seizure under that sub-section apart from and irrespective of the 

anticipated contravention of any other order as contemplated in cl. (j) of 
sub. s. (2). . 

In Orissa, Patna and Allahabad cases referred to by Mr. Bose, although 
reference was made to Shib Nath Banerji’s case (AIR 1945 PC 156) 
but no reference was made to the decision of the Supreme Court in 
Santosh Kumar’s case. Moreover, Misra J. in Bijoy Kumars case 
(AIR 1976 Orissa 138) did not state any reason that why the principle 
as laid down by the Privy Council in Shib Nath’s Banerfi’s case 
could not be followed. In view of the decision of the Supreme Court 
in Santosh Kumar's case J respectfully agree with the view of Sinha J. 
(as he then was) in Atulya Kumar's case (AIR 1953 Calcutta 348), 
and hold that neither paragraphs 4 and 7 of the Rationing Order of 1964 
nor paragraph 1(2) of the West Bengal Rice and Paddy Control Order 
1967 are ultra vires on the ground that those provisions were not covered 
by a valid delegation of legislative powers on the State Government. 
Moreover, as I have already found that clause 2(g) of section 3 of the ~ 
Act is not attracted to the present case, so it is immaterial whether the 
impugned provisions in the Rationing Orders 1964 are covered under 
the general powers conferred under section 3(1) of the Act or not. 


27. Mr. Dipankar Gupta, appearing for the petitioner in Re: Sm. 

Lila Biswas’s case, contended that by extending the area of operation of 
the Rationing Order 1964 by the impugned notification dated 3.878 in 
the Jadavpur area, the petitioners’ right to carry on business under the 
West Bengal Rice and Paddy (Licencing and Control) Order 1967 - could 
not be automatically wiped off’ and consequently the licences granted 

under the 1967 order could not be rendered invalid. It is submitted 
that both the 1964 Rationing Order as well as-the 1967 Paddy Licencing 
Order are pieces of delegated legislation under the Essential Commodities 
Act, 1955. The delegated legislation which is subject to the formation 
of opinion could not be left to the executive to be applied at a future 
indeterminate period. The “push button” procedure is not permissible 
in the case of delegated legislation which is to be exercised upon the 
formation of opinion. Once circumstances exist and the necessary 
satisfaction is formed, it is not permissible to postpone the operation of 
‘the law in a future period since it could not be said that in future such 
circumstances would come to exist. In the present case when the 1964 
Rationing Order was enacted it extended to the whole of West Bengal. 
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Tt must necessarily follow that the authority was satisfied that the cir- 
cumstances for its applicability existed in 1964 in the whole of West 
Bengal. In that situation it was not permissible to enforce the 1964 Order 
piece-meal. It is contended that the exercise of power of delegated legis- 
lation would depend on formation of the requisite opinion and the forma- 
tion of such opinion would depend on the circumstances existing for the 
time being—(a) if the administrative authority is satisfied that the existing 
circumstances at a given point of time required the delegation of a parti- 
cular scheme of contro! to the whole of the State, in that case, it could 
not be said that the said’ scheme would come into operation from time 
to time in future inasmuch as Section 3 of the Essential Commodities 
Act did not authorise delegated legislation to be applied from time to 
time. By making provisions in 1964 Order that “it may be extended 
in future”, the Executive Authority was making provisions for future 
contingencies which may or may not arise. Exercise of powers of delegated 
legislation. in such fashion was bad since it was not passed on existing 
circumstances. 


28. In (8) Hamdard Dawakhana v. Union of India, AIR 1960 SC 
554, the Supreme Court has laid down the distinction between conditional 
legislation and delegated legislation. The Supreme Court said that the 
distinction between conditional legislation and delegated legislation is that 
in the former the delegate’s power is that of determining when a legisla- 
tive declared rule of conduct shall become effectiveand the later invol- 
ves delegation of rule making power which constitutionally may be exercised 
by the administrative agent. This means that a legislature having laid down 
the broad principles of its policy in the legislation can then leave the 
details to be supplied by the administrative authority. In other words 
by a delegated legislation the delegate completes a legislation by supply- 
ing details within the limits prescribed by the statute and in the case 
of conditional legislation the power of legislation is exercised by the 
legislature conditionally leaving to the discretion of an external authority 
the time and manner of carrying its legislation into effect as also the deter- 
mination of the area to which itis to extend, * *when the legislation 
is complete in itself and the legislature has itself made the law and the 
only function left to the delegate isto apply the law to an area or to 
determine the time and manner or carrying it on into effect, it is con- 
ditional legislation. i 

29. Both 1964 Rationing Order and 1967 Paddy Licencing Order 
are pieces of delegated legislation under the Essential Commodities Act 
1955. Itis well settled that once the executive exercises the power of 
delegated legislation the same becomes a part of a statute. The essen- 
tial legislative function is the determination of the legislative policy and 
its formation asa rule of conduct. In (9) R. v. Burah, 5 I. A. 1978, 
the Privy Council held that in enacting the Garo Hills Act the Legislature 


604 Sm. Lila Biswas v. State of W. B. [1979 (1) CLI 


decided that it was fit and proper that the adjoining districts of 
Khasi and Jayantia Hills should also be removed from the jurisdiction of 
the courts, not necessarily and at all events, but ifand when the Lt. 
Governor should think it desirable to do so. Asregards the delegation 
of the extending of future laws to the Khasi and Jayantia Hills, it 
was left entirely to the discretion of the Lt. Governor in which part 
that law would be extended in future. E 

30. Now, in the instant case the 1964 Order extended to the whole 
of West Bengal. The delegate viz. the Governor completed the legisla- 
tion by extending the Rationing Order to the whole of West Bengal, 
leaving it to the discretion of the executive Government the time and 
manner of carrying its legislation into effect on‘determination of the areas 
to which the said order would be extended in future by providing sub- 
paragraph (3) to paragraph 1 itself where it says “it shall come into force 
in such areas and on such dates as the State Government may by noti- 
fication in the official gazette direct”. A power conferred on the outside 
authority to bring the law into force was conditional legislation and 
not delegated legislation. 

31. In (10) Sarder Inder Singh v. State of Rajasthan, AIR 1957 SC 
510, Venkataram Aiyar, J. observed that in the Delhi laws case it was 
held that a power conferred on an outside authority to bring an Act into 
force was conditional and not delegated legislation and was valid. The 
learned Judge added that in principle, it was equally competent to the 
legislature to passa law and prescribe the duration which appeared to 
the legislature to be then necessary having regard to the circumstances. then 
existing, and to confer on an outside authority a power to extend the 
duration fora further period if that authority was satisfied that the state 
of facts which called for the legislation continued to exist. When that 
power was exercised by the outside authority, the law that would operate 
was the law which was enacted by the legislative authority in respect of 
“place, person, laws, powers” and it was clearly conditional and not dele- 
gated legislation and was valid. ` 

32. Theresult, therefore, is that the power to extendan Act to 
other areas or to extend all or some of the provisions of the Act to other 
areas or to extend the duration of an Act or to bring the Act into force 
is not void for impermissible delegation of legislative power. 

33. In (1!) Raj Narayan v. Chairman, Patna Administrative Commi- 
ttee, AIR 1954 SC 569 the Suprme Court followed the decision of (10) 
Burah’s case and upheld the validity of laws which authorise the execu- 
tive to apply to a new area future Central or Provincial laws. 

34. It is contended by Mr. Gupta that in Rajendra Narayan’s case 
seven propositions laid down by the Supreme Court in Delhi Laws case 
have been enumerated. The Sth proposition which was declared ultra 
vires in Delhi laws case would be applicable to the present case. 
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35. The 5th proposition says: where authorisation was to repeal 
laws already in force in the area ani either substitute, nothing in their 
places or substitute other laws, Central or Provincial with or without 
modification. 


36. Paragraph 1(2) of 1967 order provides “‘it extends to the whole of 


West Bengal except the areas in which the West Bengal Rationing Order 
1964 is for the time being in force”. 


37. Under the above provisions, no authorisation was given to the 
executive to repeal laws already in force: Proposition 7 was held to be 
intra vires in the Delhi laws, viz. ‘“‘where the authorisation was to apply 
future laws under the same conditions”. The power to apply to a new 
area, existing or future laws prevalent in another area , necessarily involves 
the repeal of the existing law in the new area by necessary implications. 
Such repeal by implication has been recognised in (12) Ziaullah Khan v. U.P.» 
AIR 1955 All. 554, where the court held that the power to extend a law toa 
specified locality necessarily involved a repeal by implication of existing law. 
Consequently an express power to repeal laws which would stand impliedly 
repealed, did not involve an impermissible delegation of legislative power. 

38. The licence granted under 1967 order clearly shows that the area 
of business is in the whole of West Bengal except statutory rationing area. 
That is the contractual position into which the petitioners entered with 
the licencing authorities. 

39. Licences and permits are well recognised modes of regulating 
the use of property, or the conduct of a trade or business. Restriction im- 
posed on the rights of property as regards essential commodities have been 
held to be reasonable restrictions. These restrictions, in that form of tak- 
ing over some portions of the petitioner’s area of business are reasonable 
restriction in interest of general public. 

40. When a notification is issued by the Governor in exercise of 
the powers under sub-paragraph (3) of paragraph 1 of the Rationing order 
which was made under Section 3 of the Essential Commodities Act, it is not 
necessary to recite the requisite opinion within section 3(1) of the Essential 
Commodities Act inasmuch as it is implicit in such notification that the 
requisite opinion was formed in terms of sub-section (1) of section 3 of the 
Essential Commodities Act, vide (13) Lingan v. Government of India, AIR 
1971 SC 474. 

41. The Rationing Order 1964 did not come into operation immedi- 
ately on the passing thereof. It conferred powers under paragraph 1(3) to 
enforce the said order to such area and on such date by issuing notificati- 
ons. This provision is to be construed as extending whenever it is necssary 
or expedient for the purpose of bringing the Rationing Order in effective 
operation, if, the authority is satisfied that the state of facts which called 
for the promulgation of the Order continues to exist. To issue notifications 
for extending the area of operation, no fresh formation of opinion or 
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Satisfaction is required inasmuch as such power has been expressly 
conferred by paragraph 1(3) of the Order itself. : 

42. Mr. Noni Coomar Chakraborti, appearing for the petitioner in 
Lakhi Narayan Samaddar’s case (C. R. No. 5914 (W) of 1978 contended 
that though Essential Commodities Act has been placed in the 9th Schedule 
by the Fortyeighth Amendment Act, 1976 but the protection contemplated 
in Art. 31(B) of the Constitution will not be available to the impugned 
notification issued under section 3(1) of the Essential Commodities Act, 
1955. Reliance was placed upon thé decision of the Supreme Court in 
(14) Prag Ice and Oil Mills v. Union of India, AIR 1978 SC 1296. 


43. In (14) Prag Oil. Mills’ case Mustered Oil (Price Control) Order 
1977 was challenged by several dealers on the ground that it violated Arts. 
14, 19(1)(f) and 19(1)(g) of the Constitution. By majority opinion the Sup- 
reme Court held that on plain reading of Art. 31(B) the protective um- 
brella of the 9th Schedule takes in it ever— widening wirgs only the Acts 
and Regulations specified therein, but not orders ‘and notifications 
issued under those Acts. 

It is sought to argue that if the 1964 Rationing Order had no appli- 
cation in Jadavpur area on the 5th December, 1967 when the Paddy 
Control Order, 1967 came into force, then it could not be extended by 
means of a notification dated 3rd August, 1978 because by such noti- 
fication the Government would infringe the fundamental right of the 
petitioner to carry on business and restriction and/or prohibition so 
imposed are not in the interest of general public. In paragraph 31 of 
the petition it has been specifically averted which has not been contra- 
dicted by the respondents in their affidavit-in-opposition. It is further 
conteaded that the power to extend the order which was done in the 
instant case by a notification dated 3rd August 1978 alleged to be exercised 
by the Governor in its executive capacity in exercise of the power in 
paragraph 1(3) is sigularly absent therein. Such a power of extension 
must be given to the executive in clearest language. The impugned noti. 
fication was issued by the Governor in its executive function. All subse- 
quent orders issued by the officers of the State Government are all 
executive orders. These are typical examples of executive fiat by which 
citizen’s specific right to carry on business which has been recognised by 
1967 order is sought to be abridged and/or banned by means of an execu- 
tive order. The impugned notification does not show that it has been 
made in public interest. The petitioners as licences, under Paddy 
Control’ Order have renewed their licences upto 31st of December, 1978 
and in some cases upto 14th of June, 1979 and they hold the valid licences 
under a statutory order viz. 1967 Paddy Control Order. Itis urged that 
by issuing the impugned notification by the Governor the petitioners’ 
right to carry on trade in rice and paddy under a statutory order could 
not be nullified. When the funcamental right has been shown to have 
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been violated by a law, the onus is on the State to satisfy the court that 
the same has been made in the interest of general public. 

44. In (15) State of Madras vw. V. Row, AIR 1952 SG 196, the Sup- 
reme Court said that the test of reasonableness wherever prescrided shou- 
Id be applied to each individual statute impugned and no abstract standard 
or general pattern of reasonableness can be laid down as applicable to all 
cases. The nature of the right alleged to be infringed, the underlying pur- 
pose of the restrictions imposed, the extent and urgency of the evil sought 
to be remedied thereby, the disproportion of the imposition, the prevailing 
condition at the time, should all enter into the judicial verdict. 

The petitioners’ fundamental right to carry on business is dependent 
upon obtaining licences from the licencing authority. So the petitioner 
did not acquire any absolute right to continue as dealers under the Paddy 
Control Order of 1967. The area of business shown in the licence as 
“the whole of West Bengal “‘except ‘statutory Rationing areas”, When 
the area of statutory rationing is extended, the licencee under the said 
order of 1967 could not carry on business in such area as and when 
covered by statutory rationing. The petitioners, right to carry on busi- 
ness in other parts of State of West Bengal where 1964 Rationing Order 
has not yet been enforced, has neither been infiinged nor taken away 
by the impugned notification. It is well known that there is acute 
shortage of rice in the rice eating areas in India, particularly in West 
Bengal. Itis said that in view of the density of population, shrinkage 
of agricultural land, development of industry, setting up of new town- 
ship and also to stop outflow of food cereals from the villages to town, 
it was decided by the Government to extend the area of rationing to 
Jadavpur area. 

45. In (16) Meenakshi: Mills Lid. v. Union of India, AIR 1974 SC 
366, the Supreme Court observed that in determining the reasonableness 
or a restriction impoasd by law in the field of industry, trade or commerce 
it has to be remembered that the mere fact that some of those who were 
engaged in these are alleging loss after the imposition of law will not render 
the law unreasonable. By its very nature, industry or trade or commerce 
goes through periods of prosperity and adversity on account of economic 
and sometimes social and political factors. 

Increasing or maintaining supplies of foodstuff or securing their 
equitable distribution and availability are obviously in the public interest 
and, any portions of the area of business of the petitioner for taking away 
for that purpose, amounts to reasonable restriction on the petitioners’ 
right to trade or business. 

In (17) Narendra Kumar v. Union of India, AIR 1960 SC 430, the 
Supreme Court held that the word “restriction” was wide enough to 
include prohibition provided it was reasonable and in the interest of the 
public. In that case, clause 3 of the Non-Ferrous Metal Order in effect 
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abolished middlemen trade in non-ferrous metal and yet it was considered 
to be a reasonable restriction. 

46. In (18) Arunachal v. State of Madras, AIR 1959 SC 300, the 
Madras Commercial Crops Market Act was upheld, though its purpose 
was to eliminate middlemen. ” 

47. In (19) M.B. Cotton Association Ltd. v. Union of India, AIR 
1954 SC 634, the Supreme Court said that cotton was an essential commo- 
dity and, therefore, the State had the right to control, and even to prohibit 
transactions if it is evident. The Supreme Court observed that cotton 
being a commodity essential to the life of the community it was reasonable 
to have restrictions which may, in certain circumstancés, extend to total 
` prohibition for a time, of all normal trading in the commodity. 


48. As I have already said that notification was issued in exercise 
of powers conferred under paragraph 1(3) of the Rationing order 1964, 
That power was conferred in the order itself and as such there has been 
no excessive delegation of legislative powers upon the executive. 

49. The right of the petitioners to carry on trade under the Paddy 
Licence Control Order under which the licence is granted to them must 
be in terms of the said Control Order. Under the Control Order 1967 
they can carry on the business in the areas except the rationing areas as 
laid down in paragraph 1(3) of 1967 Order, as such question of nullifying 
any right granted under the statutory order does not arise in the present 
case. 

50. Mr. Kashi Kanta Maitra, appearing for the petitioner in Gopal 
Chandra Saha & Ors., case contended that there was no provision in the 
West Bengal Rationing Order 1964 of automatic inoperative of the licences 
issued under the different control orders. So, according to him the validity 
of a period of licence granted under statutory provisions by the licencing 
authority could not be curtailed or nullified by implication and there 
could not be any automatic inviolative of the licences by implication in 
such as petitioner’s rights to trade under proper licences could be invali- 
dated only by the expressed provisions of law and in conformity with the 
principles of natural justice after granting the petitioner a hearing. 

51. It is true that the provisions have been laid down in the Control 
Order 1967 for the cancellation and suspension ofa licence. As I have 
already said that although there is no express power in the 1967 order to 
repeal 1964 Rationing Order by extension of the said Rationing Order to 
the area covered under 1967 Control Order, but by necessary implications 
the area covered under the 1967 Paddy Control Order is automatically 
reduced and the said order became inoperative from the very date when 
the rationing area is extended to an area covered under 1967 Paddy 
Control Order. The provisions for cancellation of licence would be 
applicable where there has been any violation of 1967 Control Order, In 
the instant case as a matter of fact the question of cancellation of licences 
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does not arise when the licences themselves become ineffective and inoper- 
ative by virtue of extending the operation of 1964 Rationing Order. 

52. It is contended that notionally 1964 Rationing Order has been 
extended te the whole of West Bengal. But in fact it has come into force 
in Calcutta and in certain industrial areas in exercise of the powers con- 
ferred by sub-paragraph 1(3) of the Rationing Order. But by paragraph 
{(2) of the Paddy Control Order 1967 it has been extended to the whole 
of West Bengal except the Rationing areas. So, it is argued that there was 
no area left where rationing order could be enforced in paragraph 1(3) of 
the said order without lifting the operation of 1967 order from the areas. 
where the impugned order is sought to be enforced by a notification. 

53. Although the Rationing Order 1964 was extended to the whole 
of West Bengal but it was brought into operation subsequently and time 
to time to different areas in West Bengal bya notification issued under 
paragraph 1(3) of the order. The Paddy Control Order 1967 was extended 
to the whole of West Bengal but its operation was restricted only to those 
areas where “‘for the timefbeing” the Rationing Order 1964 was enforced. 

54. Itis urged that the words “for the time being enforced” used 
in paragraph 1(2) of the Paddy Control Order 1967 has to be strictly 
construed in the context of the instant case. Reference was made 
toan English decision in (20) Stone v. Cook, (1917) 2 K.B. at P. 890 
where the words came in for interpretation and it was held that the 
words meant “on the appointed day”. It is further submitted that in the 
case of (21) Bagalkot City Municipality v. Bagalkot Cement Co. 
(1963) (1) Suppl. SCR 710 at page 711, asa result of extension of the 
area of the municipality by notification certain taxes become leviable. 
The Supreme Court held that there could not be imposition of tax by 
implication. 

55. The word “for the time being enforced” has been explained 
in Stroud’s Judicial Dictionary, Fourth Edition, it is said that the 
general sense of these words is that of the time indefinite and refers to an 
indefinite state of facts which will arise in the future and which may 
vary from time to time. It depends upon the context where those words 
referred to a particular period of time or to several periods of time. 

56. Lord Westbury L. C. in the case of (22) Ellison v. Thomas, 
(1862) in Deg. J. & S. 18 at page 26 observed that the expression “for 
the time being” may refer either to a particular point of time or several 
periods of time, and that the interpretation to be adopted in each case is 
dependent on the context. The words “for the time being’ obviously 
mean several periods of time in view of the provisions made in paragraph ` 
1(3) of the Rationing Order viz. “the rationing order shall come into 
force in such areas and on such dates as the State Government may 
notify”. The power of taxation is a practical and nota theorotical power. 
It is well settled that a power of taxation cannot be delegated. So, the 
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principle as laid down by the Supreme Court in Bagalkot Municipa- 
lity’s case have got no application to the facts and circumstances of 
the present case. The extension of an Act does not necessarily mean the 
enforcement of such Act to the whole area where specific provisions 
have been made in the Act itself that it shall come into force on such 
dates and in such areas by issne of a notification. 

57. It is submitted by Mr. Maitra the right of the petitioner to trade 
is a fundmental right protected under Art. 19(1) (f) & (g) of the Constitu- 
tion and that right has been re-enforced further by the statutory provisions 
of 1967 order. If that right was sought to be curtailed with the enforce- 
ment of the Rationing Order 1964 in the areas, then the authority 
concerned have to frame fresh Regulations in terms of paragraph 16 (viii) of 
the Rationing Order 1964. It is further argued that since the petitioner’s 
statutory right is sought to be impeached, an opportunity of being heard 
should be given before such right was taken away by the impugned notifi- 
cation. 

58. Petitioner’s right to trade was dependent upon obtaining a lice- 
nce under 1967 Order. In the licence itself it is shown that the area of 
business is the whole of West Bengal except statutory Rationing area. So 
the terms of the licence are part of the petitioners’ contract which they 
entered into with the licencing authority. If under the terms of the contr- 
act the petitioners’ licence became inoperative in view of extending the ‘area 
of rationing, in that case, the petitioners cannot complain that their statu- 
tory right under 1967 Order or their fundamental right to carry on 
business have been infringed by the impugned notification. The petitioners 
would have been given the opportunity of héaring it their licences were 
cancelled under 1967 Order. 

59. In (23) S. Chandra Sekharan v. Tamilndu, (1967) 2 S.C.C. 196 
the Central Government terminated agency of the petitioner for sale of 
levy sugar and appointed model shops and co-operative societies. It was 
held that such determination was valid because it was only termination of 
the contract. So, in my view, the natural justice does not come into play 
where the licences of the petitioner became ineffective for extension of the 
area of rationing where the petitioners in terms of their own licences are 
prohibited to carry on their business 

60. [tiscontended by Mr. Maitra that the Paddy Control Order 
1967 having been enforced in the whole of West Bengal (excepting the St- 
atutory Rationing Area), subsequent enforcement of the Rationing Order 
1964 on an area where Paddy Control Order 1967 has already been enfor- 
ced, the effect would be of super imposing an earlier statutory order on 
later statutory order. Such a position is difficult to conceive from the legal 
and practical point of view the more so when two statutory orders are in 
conflict with each other in material respect. The two orders are also irre- 
concevable It is contended. that as a result of such super imposing of the 


~ 
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e earlier order the later statutory order already enforced could not by opera- 
tion of law be treated as repealed by implication. The harmonious const- 
ruction should warrant the view that an order which has the effect of taking 
away altogether a vested right which the petitioners have acquired, shou- 
id be strictly construed. It should be presumed that the legislature did not 
intend to impare or destroy the natural human rights. 

61. Where reference has been made in~a later order, made at a 
different time, to an earlier order, in that cass those two orders shall be 
taken and construzd together as one system and as explanatory of each 
other. The 1964 Rationing Order has been superimposed on 1967 Paddy 
Control Order. Provisions have been made in the later order viz. 1967 
Paddy Control Order that the later order will operate to all parts of West 
Bengal except those covered by the rationing area. The licence which the 
petitioners held specifically excluded the rationing area. So, under the 1967 
Paddy Control Order no vested right was created upon the petitioners to 
carry on their business in the area subsequently covered by the Rationing 
Order. By virtue of extending the rationing area their area of business 
will necessarily be reduced. This is repeal by implication. 

62. It is next contended that as far as the portion of the area of the 
business of the petitioner to which the statutory rationing order has been 
extended, the State Government has taken over the trade completely. In 
other words, the State Government has created a monopoly in trading of 
foodgrains in those areas. Butas the State Government is distributing 
through appointed retailers in Calcutta and industrial areas and through 
appointed wholesalers and appointed retailers in Calcutta industrial 
extended area, no monopoly business has been created by the State’ or in 
favour of its agents by any law. The business viz.the right to supply 
rationing article through AIR shops would vest in owners or proprietors 
of such AIR shops and the profit and loss will be their’s. Such profit and 
loss would, therefore, neither be of the State Government nor of the Food 
Corporation of India. Accordingly, it is argued that the total prohibition 
of trading rights would clearly come within the mischief of monopoly” 
although none of the essential features of monopoly right of the State are 
present. Reliance was placed upon the decision of the Supreme Court in 
(24) Akadasi v. State of Orissa AIR 1963 SC 1047 at 1057. 

63. By extending the Rationing Order 1964 to the areas where the 
petitioners were allowed to carry on their business under the Paddy Con- 
trol Order 1967 the State has not taken over by itself the exclusive right 
of trading in rice, wheat and thus it is not creating any monopoly. Only 
distribution of rationed commodities has been canalised through licenced 
dealers and wholesalers. In dealing with the attack against the validity 
of a law creating States monopoly on the ground that its provisions 
impinge upon the fundamental right guaranteed under Art. 19(1)(g), it is 
necessary to find out what is the purpose of the Act and its direct effect. 
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If the effect of the said Act is indireet or remote then its’ validity cannot 
be challenged. 


64. In Akadasi’s case, the provisions of Orissa Kendu Leaves 
(Control or Trading) Act, 1961 was challenged. After the enforcement 
of the said Act the State acquired a monopoly in the trade of Kendu Leaves. 
The petitioner owned about 80 acres of land on which he grew kendu 
leaves which were used in the manufacture of biris. He challenged the Act 
contravening Art. 19(1)(f) and (g). The question arose whether Art. 19 
(6)(ii) authorised the State to employ agents other than the departments 
of the State or members of the service of the State. In that case the 
Supreme Court observed that limitation imposed by requirement of Art. 
19(6)(ii) that the trade must be carried on by the State or by a corporation 
owned or controlled by the State cannot be widened and must be strictly 
construed. An agency could be permitted only in respect of the trade or 
business where it appears to be inevitable and where it works within the 
well recognised limits of agency. As I have found that by extending the 
1964 rationing area no monopoly has been created by the State. So, it is 
not necessary for me to express any opinion whether the wholesalers 
and retailers appointed by the State Government could be regarded as 


agents in the narrow and strict sense of the term as contended by the 
Respondents. 


65. Lastly it is contended that the order of the sub-divisional 
Controller, Food & Supplies, Barasat dated 3rd of August, 1978, inform- 
ing the wholesalers that with effect from 4th of September, 1978 private 
trading in rice will be statutorily banned in statutory rationing area and the 
wholesalers in the rice were directed to dispose of their stocks by 3rd of 
September, 1978 was illegal and without jurisdiction. 

66. It appears that the similar order was passed on the 11th August, 
1978 by the Sub-divisional Controller, Alipore which is Annexure ‘D’ in 
Civil Rule No. 5914(W) of 1978. 

67. Mr. Chatterji frankly conceded on behalf of the respondents 
that the Sub-divisional Controller neither has jurisdiction nor the authority 
to issue such orders. Accordingly, the orders of the Sub-divisional Con- 
troller, Food & Supplies directing the petitioners to dispose of their stocks 
Within a particular date must be struck down. 

68. In the result, these Rules are discharged as all the points raised 
by the petitioners fail and made absolute in part to that extent only as 
indicated hereinabove. 

69. There will be no order as to costs. 

Let the operation of the order remain stayed for a period of six weeks 

\from date as prayed for by Mr. S.C. Bose, learned Advocate for the 
petitioner. 


P. R. 


1979 (1) CLJ) Biswanath Ghosh v. State of W. B. 613 


CONSTITUTIONAL WRIT JURISDICTION 
Before Mr. Justice Sabyasachi Mukharji 
Decision: May 28, 1979 
Biswanath Ghosh ...Petitioner:- 
Versus 

State of West Bengal ... Respondent* 

Operation Barga—West Bengal Bargadars Act 1950 sec. 2—who is 
a Bargadar.—West Bengal Land Reforms Act 1955, sec. 18-— Recording 
of Bargadar—Sec. 21B -Scope and effect, Whether. ultra vires, — Whether 
an unreasonable restrictioa—Secs. 18, 50, 51, 51A—Whether conflicting — 
Sec. 60-If ultra vires- Scope and effect of administrative direction - 
Whether there was violation of principles of natural justice.— Effect of 
Certificate under Amended Schedule A of the Act. 


A large number of petitions were filed under Art. 226 of the Con- 
stitution, challenging the propriety of action of the State Government in 
the recording of names of bargadars. Petitioners were mostly Jand 
owners or jotedars. They contended that sec.21B of the West Bengal 
Land Reforms Act 1955 was ultra vires, was an unreasonable restriction 
and against the provision of Art 304(b) of the Constitution,that sec. 18 of the 
Act conflicted with the provisions of secs. 50, 51, 51A, that sec. 60 of the 
Act was ultra vires, that the issue of circular with administrative direction 
was improper, that there was violation of principles of natural justice 
that issue of certificates to bargadars was illegal and of no effect and that 
notices issued to different political parties were illegal. Respondent State 
contended that the Operation Barga was started for speedy recording of 
names of bargadars to assist the poor tillers to secure their rights, that 
sec. 21B and sec. 60 were not ultra vires, that there was no violation of 
natural justice, that the certificates did not give any title and were issued 
to help bargadars get loan from the nationalised banks. 

HELD: Bargadar is one who is as defined in sec. 2(2) of the Act. 
The question as to who is a bargadar is to be determined either under sec. 18 


or under secs. 50, 51, SIA. {Para 67) 
Sec. 60 of the West Bengal Lend Reforma Act 1955 is not ultra 
vires. (Para 45, 67) 


Sec. 21B of the Act could not be confined only to chap. HI of the Act 
and would also be applicable to other chapters wherever the question for 
adjudication as to whether a particular person is a bargadar or not falls for 
determination because it would be improper to provide for one procedure 
or method of evidence for adjudication of one particular type of dispute 
and leave out other disputes because that might lead to discrimination which 
should be avoided. (Para 35} 

Sec. 21B deals with only a very special method of proving a particular 
state of affairs. It is notin any way either repugnant to or inconsistent 
eer Nos. 8339 (iv) to 8348(w) of 1978 
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with any of the provisions of the Evidence Act though it does provide a 
special mode or a different mode from the ordinary mode of proving as 
envisaged under the law of evidence. Sec. 21B does not irfringe the Con- 
stitution as being beyond the competence of the State legislature. It is not 
a colourable piece of legislation. Jt does not give any right to labourers, 
licensees or caretakers to become bargadars. (Para 60) 
Taking into costderation that only a special mode of proof has beer 
provided in sec. 21B upon cei tain conditions, it cannot be said that unresona- 
ble restrictions have beén put by sec. 21B. “(Para 61-62) 
Sec. 21B gives no further right to any body which he did not possess 
before the introduction of the section nor does the section curtail any rights. 
The provision is sec. 21B cannot be construed to be in violation of Art, 304 
(b) of the Constitution. Sec. 21B cannot be said to be ultra vires. 
(Para 64, 67) 
There is no vagueness in the Act, though the Act and the Rules 
could have been couched in more explicit and clear terms. (Para 65) 


There is no illegality per se in issuing notices to political parties to 
enlist their support provided such notices are issued to all the political parties 
concerned and also to the Labour or the Kishan Organisations, But these 
notices to these organisations or parties cannot be and should not be subs- 
titutes for the individual opportunities that are required to be given to the 
parties concerned whose-rights would be affected by the actual acts of 


recording. { Poru 66, 67) 
There ts no conflict between sec. 18 on the one hand and secs. 50, 52, 
51A of the Act. { Para 67) 


The circular of July 5, 1978 does not contain any administrative 
directions and the revenue officers are not bound by the same and should 
ignore the same and follow the provisions of the Act. (Para 67) 

The quasi judicial administrative authorities are entitled to gather 
information in the manner contemplated by the Amended Rules provided 
reasonable and proper opportynities are given to rebut any information 
gathered behind the back of the persons, to the persons concer- 
ned. 

If the procedure enjoined for recording of baigadars as framed under 
the Rules and the Act are followed, the same do notin fringe the principles 
of natural justice. i ( Para 67) 

The action of the respondents has been illegal where the respondents 
have acted in recording the bargadars by not giving reasonable and proper 
opportunities either to the recorded owners or to the recorded bargadars. 

(Para 67) 

The certificate contemplated in Schedule A of the Act is of no legal 
effect and all the authorities concerned should ignore the said certificates 
in acting upon them. (Para 67) 


1979 (1) CLJ] Biswanath Ghosh v. State of W. B. 615 


Cases referred to :— 


{1) Ramhari v. Nilmoni Das, AIR 1952 Cal. Page 184 at Page 186 
(2) Thakurani Dasi y. Bisweswar Mukherjee, BLR Sup. Vol page 292 
(3) Kesavananda v. State of Kerala, AIR 1973 SC 1461 
(4) Smt. Indira Nehru Gandhi y. Raj Narain, ATR 1975 SC 2299 
(5) S. Properties v. T. R. Bhavmani, 64 CWN 899 
(6) Ramanlal v. State of Gujarat, AIR 1969 SC 169 
(7) Avinder Singh v. State of Punjab, AIR 1979 SC 321 
(8) Inre: Fire and General Insurance Company, 66 CWN 566 
(9) Sant Sarental v. Parsuram, AIR 1966 SC 1852 
(10) Madhusudan v. Kontaru Naiko, AIR 1966 SC 1857 
(11) Central Bank of India yv. Their Workmen, AIR 1960 SC 112 
{12) State of Maharastra y. Malharan, AIR 1968 SC 1395 at 1400 
* (13) Orissa State yv. Chandra Sekhar, AIR 1970 SG 398 
(14) Godavari Sugar Mills v. S. B. Kambla, AIR 1975 SC 1193 
(15) Dayamaya Debi v. State of W. B., 78 CNN 639 
(16) Batoo Mal v. Rameshwar Nath, AYR 1971 Kerala 98 
(17) Amarendranath v. Commissioner Agricultural IT, 62 CWN 676 
(18) D. N. Patra v. Agricultural 1. T. Officer, 82 CWN 117 
(19) Board of Trustees v. State of Delhi, AIR 1962 SC 458 at 473 
(20) Viravelu y. Special Deputy Collector, AIR 1965 SC 1017 
(21) Shankaranarayan v. State of Mysore, AIR 1966 $C 1572 
(22) Rajani Kanta Hazra y. Junior Land Reforms Officer, 1978 (2) 
CLJ 30 
(23) K. A. Abbas v. Union of India, AIR (1971) SC 481 
(24) Darpa Hari v. Samarendra, 57 CWN 337 
(25) Dr. D. N. Mukherjee v. J. N. Bhaduri, 69 CWN 201 
(26) Sushil Kumar Mitra v. Bhagabatdhar Giri (unreported judgment) 
(27) Savoy Hotel yv. London County Council, (1900) 1 Q. B. 665 at 669 
(28) Darbari Lal y. Dharam wati, AIR 1957 Allahabad 541 
(29) State of Mysore v. Sribabasappa, AIR 1963 SC 375 
(30) A. K. Kraipak v. Union of India, AIR 1970 SC 150 
(31) Suresh Koshy v. University of Kerala, AIR 1969 SC 198 
(32) C. B. Boarding & Lodging v. State of Mysore, AIR 1970 SC 2042 
(33) Kesava Mills Co. v Union of India, AIR 1973 SC 389 
(34) Makhanlal Dey v. Union of India, 70 CWN 925 
(35) B. Singh v. Commissioner for the Port of Calcutta, 70 CWN 786 
(36) Day v. Brownrigh, (1879) 10 Ch. D. 294 
(37) The Mogul Steamship Co. v. Mc Gregor, (1899) 23 Q B Division 
598 
(38) Clark v. London General Omibus Co. Ltd., 1906 (2) KB 648 
(39) Sweeny v. Coote, 1907 Appeal Cases 221 
(40) Walli Mohammad v. Md. Baksh, AIR 1930 Privy Council 91 
(41) State of West Bengal v. Kanailal Saha, 1979 (1) CLI 104 


616 Biswanath Ghosh v. State of W. B. (1979 (1) CLJ 


(42) State of Orissa v. Binapani Debi, AIR 1967 SC 1269 
(43) Ram Gopal v. State of M. P., AIR 1970 SC 158 
(44) Chapalabala Adikari v. Monoranjan Das, 1975 (2) CLJ 447 
(45). Prabir Kumar Pattanayak v. State of W. B., 1977 (1) CLI 219 
(46) State of U. P v. Babu Ram, AIR 1961 SC 75! 
(47) Bejoy v. I. T. Authority, 61 CWN 590 
(48) In re : Oriental Gas Co., AIR 1961 Cal 267 
(49) Iswari Prosad v. N R. Sen, AIR 1952 Cal 273 
(50) Shersingh v. Rajasthan State, AIR 1954 Rajasthan 65 
(31) L. Jagannath y. L. R. Mahim, AIR 1972°SC 425 
(52) R. S. Swamiji v. State of Mysore, AIR 1966 SC 1172 
(53) Afaganbhai v. Union of India, AIR (1969) SC 783 
(34) Lakhminarayan v. Collector of Customs, AYR 1961 Cal 616' 
(55) J. Sharma v. Lucknow University, AIR 1976 SC 2428 
(56) Gajapathi Narayan Deo y. State of Orissa, AIR 1953 SC 375 
(57) Chiranjit Lal v. Union of India, AIR 1951 SC 41 
(58) Atiabari Tea Co. Ltd, v. State of Assam, AIR 1961 SC 232 
(59) Daulat Ram y. State of Punjab, AIR 1962 SC 1206 
(60) Koteswar v. K. R. B. & Co,, AIR 1969 SC 504 
(61; S. Ahmed y. State of Mysore, AIR 1975 SC 1443 
Basanta Kr. Panda, Biswanath Bajpayee, Swadesh Bhusan 
Bhunia, Ajit Kr. Punja and H. S. Majumdar... .. for petitioner 
Sadhan Gupta (Additional Advocate General), Arun Prokash Chatterji 
(Sr. Standing Council), A. K. Motilal, Mrs. Manjuri Gupta, S. C. 
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The judgment of the Court was as follows : — 

In these writ applications which I have taken up for consideration 
together Iam called upon to consider the propriety of the measures taken 
to record the names of Bargadars or alleged Bargadars or share-croppers. 
The said procedures which have been initiated and are causing certain 
amount of public attention and in some quarters criticism are sometimes 
loosely referred to as “‘Operation Barga”. In these applications, there- 
fore, [have to consider the relevant provisions of the different statutes 
under which the act of the recording of the bargadars is done and the 
rules and regulations relevant in respect of these as well as the actual pro- 
cedures followed. The main grievance of the petitioners is that the 
procedure followed so far in most of the cases have been contrary to the 
provisions of the relevant statute, rules framed thereunder and the appro- 
priate notifications or instructions applicable. It is, further, the grievance 
of many of the petitioners that the actions of the concerned authorities 
have been carried out ina most high-handed and arbitrary manner and 
allegations have been made that the actions taken were motivated by poli- 
tical purposes and have been used by the party which has majority in the 
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Government to oppress the people and to defeat the lawful rights of 
the citizens. As I have mentioned before, it is, therefore, necessary first to 
consider what are the relevant provisions applicable to such procedure of 
recording and whether such relevant provisions are invalid in any way and, 
then, to examine whether in implementing the act of recording of bargadars 
there has been violation of the provisions of the procedure which the law 
enjoins and whether the concerned officers have acted arbitrarily. On 
behalf of the respondent government authorities it has been emphasised 
that “Operation Barga” is only a method of describing the speedy and 
"effective system of recording the rights of share croppers or the bargadars 
who are genuine bargadars but whose names have not been because of 
various social and economic factors recorded. The said action, accor- 
ding to the respondent government authorities, is meant to be strictly in 
accordance with the procedure. enjoined by law and not by executive fiat 
or action but by. the relevant authorities contemplated under the relevant 
Acts and the rules and notifications framed thereunder. The expression 
“Operation” it was submitted on behalf of the respondents has been used 
to emphasise the urgency of the matter which has troubled the rural life 
for a long time. If the expression “Operation Barga”? is méant only for 
carrying out ina speedy manner the recording of the bargadars in accor- 
dance with the relevant provisions of law by the competent authorities and 
not to carry out the said recording by any executive fiat or direction, then, 
in my opinion, such method described as operation cannot be objected to, 
Preservation of land for agricultural purposes being one of the most impor- 
tant sources of good for our people is a matter of grave social and economic 
concern-for all. As was emphasised by Mr. Justice P.B. Mukharji, as the 
learned Chief Justice then was, in the Division Bench Judgment in the case 
of (1) Ramhari v. Nilmoni Das, AIR 1952 Cal. page 184 at page 186 of the 
report that the Barga system of cultivation has been an integral part of 
the agricultural economy and the land system of the State. That system 
is the work of many centuries and during the first stages of its evolution 
the sense of common interest and joint venture between the owners of land 
and the Bhagchasis was the cementing bond between them. But with the 
progress of time and the changing social and economic conditions that 
sense of common interest has been lost and there has been on the one hand 
the growing evils of what is called the absentee landlordism which became 
irresponsible and on the other by the growing delirium to use the poor 
rural masses on the plea of certain new ideology by the slogan commonly 
known as the land belongs to the tillers of the soil and the tension between 
the landowners and the Bhagchasis has developed and their relationship 
has been greatly strained for quite sometime creating agrarian disturbances, 
law and order problem and rural unrest affecting the production of food 
in our country. 


2. It would perhaps not be inappropriate in this connection to note 
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the ancient notion in India, about the origin of property in land. “A field 
is his who clears it of jungle, game is his who has first pierced it” See 
Manu, Chapter IX Verse 44, quoted in the Tagore Law Lectures or the 
Land-law of Bengal by Justice Sarada Charan Mitra, 1898, page 2. The 

“learned lecturer at page 4 of the said book noticed that the notion of our 
Proprietory right could hardly find place amongst the people in the earlier 
Stages of civilization. They are due to juridical refinement. The great 
Indian sages did not turn their attention to the theory, they took a prac- f 
tical view of proprietary right. Earth according to them was common 
property just as air or water, a right to portion of it accrued from occup- 
ancy. The right was not to the soil but to the usufruct. The Indian 
Sages made no distinction in principle between res nullius and res communes. 
Jaimini’s aphorism, which according to European authorities, was com- 
posed many centuries before Christ is “Earth cannot be given away as it is 
common to all.” Similar view was expressed by Sayana in his commentary. 
According to the learned lecturer private property inland seems to have 
been recognised asa sacred right which even the hand of despotism would 
rarely violate. The right, according to Hindu law, of the first person 
who makes beneficial use of the soil was recognised by some of the Judges 
of the Calcutta High Court in the well known case of (2) Thakurani Dasi 
v. Bisweswar Mukherjee, BLR Sup. Vol. page 202 and in some cases by 
the Madras High Court. Sarada Charan Mitra has emphasised that Hindu 
Sages said and repeatedly said that thé sovereign was not the proprietor 
of the soil. He was entitled to a share of the usufruct of the lands in the 
Occupation of his subjects not because he was the owner but because a 
share was payable to him as the price for protection afforded to 
life, liberty and property. Aryans according to Sarada Charan Mitra, were 
essentially agriculturists and cultivators and they took pride in the art in 
which they excelled the aboriginal races around, which was not then a 
disgrace, a cause of shame as unfortunately it became later to hold the 
plough and “‘break the stubborn glebe”. It was recognised, however, that 
the primitive stage of society which gave the first occupier a right to 
continue in occupation and no more could not possibly last long. Com- 
plications must necessarily have arisen and did as a matter of fact 
arise and Hindu sages had to grapple with the relations which the 
more developed state of things required,them to deal with. Narada and 
Parasara had copiously to deal with questions on the relationship of 
landlords and tenants. Intermediate tenures were also apparently —un- 
known in the earlier days. Later on a family could sublet a land and get 
it cultivated by hired labourers. 

3. Thereafter, historically speaking the advent of Muslim rule and 
introduction of some parts of the Muslim jurisprudence in the land system 
changed the system. The Mahomedan conquerors came about the beginning 
of the thirteenth century. They had their own system of jurisprudence 
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which differed in many respects from what they found to bein existence 
in India. But the doctrine of fiscal system were of recent date. There was the 
introduction of what is known as Khiraj. The principle of Musalman society 
at that time was that ifthe Imam conquired a country by force or arms he 
was at liberty to divide it among the Musalmans or he might leave it in 
the hands ofthe original proprietors exacting from them a capitation tax 
called zeeyat and imposing a tribute upon their lands known as khiraj. 
According to this theory the conquerors were considered as the proprietor 
of the land, khiraj according to the Mahomedan doctrine varied with 
the nature of the land and detailed rules were laid down. In India, however, 
no land was distributed among the Musalmans. Small portions might 
have been given to soldiers as jaigirs and aymas but they were generally waste 
lands. They levied the Khiraj and applied the theory of proprietorship of 
the King in the soil and soon khiraj was commuted into money rent. 
Thereafter there was historically an assimilation of the Hindu & Maho- 
medan systems. Sher Shah introduced during his short reign innovations 
and settlement of land revenue was one of them. Akbar’s scheme was to 
carry out the previous system into effect with greater precision and correct- 
ness. Then there was certain innovation of Todar Mal. The rights under 
Mahomedan settlement of the class known as zamindars and the right of 
the cultivators are matters of great importance as the principles of the 
settlement of Land Revenue under the Anglo-Indian Government are to a 
great extent based on them. The distinct revival in the reign of Akbar of 
the old Hindu system under his Hindu minister would seem to imply a 
revival of the principle which distinctly-recognised the right of cultivators 
to hold on and enjoy the usufruct and even to alienate and sub-let. It was 
to all intents and purposes a proprietory right subject to payment of a 
definite share of produce which since Raja Todar Mal’s settlement could 
be called customary rent. Ejectment was unknown except for non-culti- 
vation or continuous non-payment of rent. Competition rent was never 
thought of. The victory of the English army at Palassey established in 
Bengal the nominal vice-royalty of Mir Jaffar and the actual sovereignty 
of a company of English merchants. But of course the management of the 
Board of Directors of the East India Company caused the terrible calamity 
of the famine of 1770. The English in India started with the assumption 
that all the soil belonged in absolute property to the sovereign and that 
all private property in land existed by his sufference. This was the doctrine 
of Abu Haneefa and accorded with the English theory that actual owner- 
ship of land resided in the sovereign. The existence of private property 
in land which was the fundamental doctrise of Hindu jurisprudence and 
which even the Mahomedan Government in India did not put out of sight 
was entirely ignored. But with this back ground came the permanent 
Settlement of 1793 and transfer in perpetuity of a vast and then unmeasured 
quantity of land to a class of men who were known as zemindars and 
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property in the soil was declared vested in them. The remaining quantity 
of land cultivated or waste continued to be the property of the State, (See 
Tagore Law Lectures 1895—The Land Law of Bengal— Sarada Charan 
Mitra). 

4. Ihave set out hereinbefore the historical background of the proe 
blem as I have been able to gather from the Tagore Law Lecture on 
Land Laws of Bengal and Orissa by Sarada Charan Mitra. Shri Ajit 
Kumar Panja, learned advocate for some of the petitioners in some of 
these writ applications also urged before me to bear in mind the historical 
perspective of the present Act. He submitted that in 1766 there was the 
grant of firman of the dewani of Bengal, Bihar and Orissa from Shah Alam. 
The East India Company, according to the learned advocate, emerged from 
its veil of conspiracy because Firman meant orders. Thereafter, the right 
of collecting taxes and also conducting the civil administration were confe- 
rred on the company. But an era of famine induced the Board of Direc- 
tors of the said company to constitute a “Supreme Council” and the word 
Zaminder meaning the land holder was commonly used and the Europeans 
were appointed as Supervisors. According to Shri Panja, European 
Supervisors started collusion and conspiracy with feudal landholders and 
treated the tillers of the soil with extreme tyranny. In 1769 Fixed Settle- 
ment of the Revenue came into being. But the peasantry of Bengal showed 
adverse reaction to the fixed settlement and in 1770 a fresh settlement of 
revenue for a year was made with the old Zemindars. In the year 1176 
B.S. the great famine ‘“‘Chiattarer Mannantar” . happened and the Govern- 
ment of Bengal took over the charge of dewany of the three provinces on 
-the 11th May, 1782. In the same year Warren Hastings, the then Governor, 
made the Zemindars liable to be dispossessed and the Zemindaries or 
portion of which to be sold to make up deficiency of revenue. In 1783 in 
England Mr. C.J. Fox introduced “East India Bill” with the object of 
making the Zemindars hereditary proprietors of land and tax fixed and 
invariable. On 15th August, 1784 the Bill introduced by Mr. Pitt, the then- 
Prime Minister of England, was passed into an Act, Displaced Zemindars 
were restored and their possessions made permanent. In 1793 Permanent 
Settlement of Regulation which is known as the Permanent Settlement 
was introduced by Lord Cornwallis. Shri Panja states that during this 
period the French Revolution had wiped off the last vestige of feudalism, 
the same was clamped on India by the Britishers. According to Shri Panja, 
Permanent Settlement Regulation virtually declared the Zemindars full 
proprietors of the land. This new landed aristrocracy in Bengal was created 
by Murshid Quli Khan known.as the Zemindars whose position was’ con- 
firmed and made hereditary by Lord Cornwallis. The system introduced 
by Marshid Quli Khan was popularly known as Maljamani System. To- 
darmal's system of Zabiti, that is to say direct collection of rent from the 
cultivators was found to be not suitable to the condition then prevailing 
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in Bengal. Under Todarmal’s system Bengal was then, divided into 
thirty four sarkars and each sarkar was divided into a number of parganas 
or mahals it being the lowest administrative unit. Murshid Quli Khan, 
Shri Panja goes on to say divided Bengal into thirteen Chaklas 
and thereby abolished the thirty four sarkars of Todarmal’s system. Acc- 
ording to Ascoli, however the Chakla was in existence in Akb- 
ars time but its development as an administrative unit was the 
work of Murshid Quli Khan, Shri Panja asserted that since 1859 the 
peasantry of Bengal groaned under inhuman torture of the Zemindars and 
he referred to certain historians who are supposed to have said that the 
poor and industrious tenants were taxed by his Zemindar or Collector 
for every extravagance that avarice, ambition, pride, vanity or intemperance 
might lead him into over and above what was generally being the establi- 
shed rent of his land. If he was to be married, a child born, honours 
conferred, luxury indulged, all must be paid. by the raiyats, and what 
heightened the disreputable scene, was that the more opulent who could 
better obtain redress for imposition, escaped while the weak were obliged 
to submit. In the circumstances, the Rent Act of 1859 was passed in an 
attempt to mitigate the pitiable conditions of the peasaats. Under the 
said Act a tenant became an occupancy raiyat if the same land was cultiv- 
ated by him for 12 years. Then in 1885 Bengal Tenancy Act was passed 
but the Zemindars according to .Shri Panja took no time to frus- 
trate the object of the enactment by not allowing the same tenant 
to cultivate the same land for twelve years at a stretch. There- 
fore, under the Bengal Tenancy Act, 1885 raiyat was entitled to 
occupancy right by cultivating some land not necessarily the same land in 
the same village continuously for 12 years. This gave the raiyats some 
status. In 1928 the Bengal Tenancy Act, went through major amendments. 
In 1938 the Government appointed Land Revenue Commission presided 
over by Sir Francis Floud to examine the then land tenure system and in 
1940 the report of the Floud Commission was published which disclosed 
the necessity of abolition of Permanent Settlement Regulation and the 
introduction of a revolutionary Jand tenure system by which the tenants of 
the lowest degree could come directly under the Government. However, 
war broke out and no action was taken except the appointment of an 
expert committee for assessing the implications of the recommendations. 
The Expert Committee called Bengal Administrative Enquiry Committee 
concurred with the views of the Floud Commission that the Permanent 
Settlement Regulation should be abolished and the feudal pattern of land 
tenure system must be given a goby. In 1947, came the National Inde- 
pendence and thereafter, The West Bengal Estates Acquisition Act, 1953 
was passed. The said Act mainly brought about the acquisition of all 
estates and abolition of all rent receiving interests. After the amendment 
of Article 31A of the Constitution of India the acquisition of the rent 
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receiving interests of raiyats and the excess lands of raiyats became feasible 
and accordingly section 52 of The West Bengal Estates Acquisition Act 
1953, was brought into force. On April 10, 1956 notification was issued 
under the West Bengal Eststes Acquisition Act, 1953 making the raiyats 
and under-raiyats included within the scope of the expression “‘intermedi- 
aries”. In 1955 the West Bengal Land Reforms Act, 1955 came into force 
on March, 30, 1956 with the object to reform the law relating to land 
tenures consequent on the vesting of all estates and of certain rights therein. 
In giving this historical background Shri Panja has relied on the following 
books: Talboys Wheeler, Early Records of British India, pages 364 to 
367 and pages 373 J. Mill and Wilson, History ef British India, Vol. IV, 
Dr. B.N. Dutta, Dialectics of Land Economics of India, p. 126, A.C. Roy, 
History of Bengal, Mughal Period, pages 423 to 429, Shree Bhunia has 
stressed ard not without good deal of justification the very great good 
deeds of charity and pioneering efforts of some of the Zemindars of Bengal 
and he stressed that the middle land owning gentry had provided the 
source of our nationalist and intellectual life. 

5. Before I deal with the actual contentions of the different learned 
advocates appearing for the several petitioners in these writ applications, 
I think for my present purpose if historical background has to be kept in 
view, then, I need only begin with the Bengal Tenancy Act, 1885. The 
Bengal Tenancy Act, 1885 originally did not deal with the rights and 
obligations of Bargadars or those who were the actual tillers of the soil. 
The expression ‘Bargadar’ was defined under section 2(17) of the Bengal 
Tenacy Act, 1885. The Amending Act of 1928 added a proviso to section 
2(17) Of the said Act and by this amendment it was provided.that a Barga- 
dar would not acquire the status of a tenant except when such a person had 
been expressly admitted to be a tenant by his landlord in any document 
executed by him or executed in his favour and accepted by the landlord or 
was held by a civil court to be a tenant. It was, then, held that if a 
question arose whether or not such a person was a tenant a Civil Court 
was competent to decide on evidence before it whether a Bargadar was a 
tenant or not. If, however, that question arose elsewhere that authority 
was debarred from deciding that question unless there was the prior 
admission or prior decision. As mentioned hereinbefore the next Act which 
is of importance is, the West Bengal Bargadars Act, 1950 and the same 
was modified from time to time up to 1955. But prior thereto as indicated 
earlier in 1938 the Land Revenue Commission which is popularly known 
as the Floud Commission was appointed and in 1940 the Floud Commi- 
ssion made its report. Learned Additional Advocate General relied 
heavily on Chapter IV, Vol. I of the Land Revenue Commission mainly on 
paragraphs 141, 142, 143, 145 and 146 of Chapter IV of the said report. 
It may not be inappropriate to set out the said paragraphs 141 to 146 of 
the said report. 
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“141. Criticism of tenancy legislation. Unrestricted subletting 
invariably leads to rack-rerting, to prevent which has always been one 
of the main objects of tenancy legislation. The chief criticism of 
tenancy legislation in this province which has been made in-the evidence 
before us is that the Act of 1885 did not protect, as such, the actual 
tillers of the soil. When Act X of 1859 was passed, the occupancy 
rights which it created were intended for the actual tillers of the soil. 
As time went on, subletting to under-raiyats became more common 
but the raiyats retained all their occupancy rights and the under-tenants 
were to all intents and purposes tenants-at-will. The vital blunder 
was to attach occupancy rights, not to the land, but to a particular 
class of tenants who might be non-agriculturists or might cease to 
cultivate. From this point of view the legislation of 1928 made the 
position worse. Though it strengthened the position of cash-paying 
under-raiyats by giving them occupancy rights it recognised produce- 
paying tenants only in so far as they are raiyats or under-raiyats paying 
a fixed quantity of produce. The bargadar or adhiar does not come 
within this category and although the majority of them finance agricul- 


ture themselves, providing the seed, plough and cattle, they have no 
Status even as tenants-at-will. 


142. Effect of 1928 Act on bargadars. The provision in the 
Tenancy Act of 1928, which definitely declared the bargadars with few 
exceptions to be labourers was, we hold, a retrograde measure. At 

' present, probably one-fifth of the land in Bengal is cultivated for 
zemindars, tenure-holders, raiyats, or under-raiyats by people most of 
whom themselves hold lands as raiyats or under-raiyats, and to all of 
whom agriculture is the ancestral profession. Socially, they are re- 
garded in their villages as having a better status than labourers. Many 
bargadar are the original tenants who have lost their lands in the Civil 
Courts for failure to pay their rent or other liabilities. Some belong 
to aboriginal tribes like the Santals who originally brought land into 
cultivation but were gradually bought up by their landlord or creditors, 
and were converted into serfs. Chapter VIIA was inserted into the 
Tenancy Act too late to save many of them from the consequences of 
their own improvidence. These are the people tied to the land of 
whom Sri Henry Maine says “the status of the slave is always deplo- 
rable the status of the predial slave is often worse than that of the 
household slave,. but the lowest depth of miserable subjection is reached 
when the person enthralled to the land is at the mercy of peasants, 
whether they exercise their powers singly or in communities.” 

We are of opinion that this is one of the most difficult problems that 
we have to face. Itis bound up with the commercialisation of land 
to which our attention is drawn in the first term of reference, i, e., 
the appropriation of the most valuable right in land the occupancy 
right by non agriculturists. 
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143. Advantages of barga system. We are all prepared to 
concede that the barga system has many advantages. When a shars of 
the crop is paid, fluciuations in the cash value of the produce have 
no application, and whether there is a good ora bad crop the amount 
paid varies with the outturn. The system is of great assistance to 
widows, minors and other people who are temporarily incapacitated from 
agriculture. Such people would be great loser if their only way of 
getting their Jand cultivated without losing for ever the right to 
.Teturn to it, was the employment of labour hired by the day or the 
month. 


144. Disadvantages of the system.—Nevertheless the barga 
system overrides the principle that the tiller of the soil should have 
security and protection from rack-renting. No one denies that half 
the produce is an excessive rent.‘ Further the balance of . opinion 
in all countries is that this system of cultivation is not economic and 
therefore not in the interest of the community as a whole. The culti- 
vator only gets the benefit of half the value of any increase in yield 
which is the reward of his own labour or enterprise. If the crop is 
even a partial failure, he does not earn the cost of cultivation. 


145. Considerations in proposing rights for bargadars—We con- 
sider that the legislation of 1928 in regard to bargadars has proved to 
be a mistake. Quite apart from any question of State acquisition or a 
radical change in the present land revenue system, bargadars under 
tenure-holders should be raiyats, and bargadars under-raiyats should 
be under-raiyats. They need not necessarily have all the rights of 
occupancy. Provision might be made by which they could be ejected 
at the end of a written lease, as in the case of non-occupancy raiyats. 
There might also be a new provision for ejecting them if they did not 
cultivate efficiently. Weadmit, however, that this might be difficult 
to provein Court. In any case, the share of the crop they pay, 
which is now limited by section 178(e) of the Tenancy Act to half the 
produce is too high. 

The chief argument against any proposal to improve the status of 
the bargadars, is that as soon as it has become publicly known, the 
great majority of the bargadars will be turned out. But we do not 
think that the owners of those landsare ina position to cultivate 
the land themselves, or can afford to leave them uncultivated 
for more than one or two years at most. They ‘must either’ employ 
the previous baigadars as labourers on fixed wages, in which case the 
economic position of these people might improve, or sooner or later 
they must reinstate the bargadars. 

146. Recommendation—Our recommendation is that the provi- 
sion of Sir John Kerr’s Bill should be restored, by which it was 
preposed to treat as tenants bargadars who supply the plough, cattle 
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and agricultural implements. If it is thought too difficult to frame a 
workable definition, then all bargadars should be declared to be tenants. 
We also recommend that the share of the crop legally recoverable from 
them should be one/third, instead of half, although we recognise that 
there may be practical difficulties in enforcing this limitation.” 

6. Thereafter, as I have mentioned before, the West Bengal Barga- 
dars Act of 1950 was passed. But the same was unable to meet with the 
problem. Under section 2 sub-section (b) the meaning of a bargadar under 
the said Act, 1950 as amended upto 1955 was as follows : 

(b) “bargadar” means a person who under the system generally 
known as adhi, barga, or bhag, cultivates the land of another person 
on condition of delivering a share of the produce of such land to 
that other person but shall not include any such person— 

(i) if he has been expressly admitted to be a tenant by the 
owner in any document executed by him or executed in his favour and 
accepted by him, or 

(ii) if he has been held by a Civil Court to be a tenant Ps 


7. Section 3 dealt with the division of the produce. Section 5 dealt 
with the termination of cultivation by bargadars and section 6 dealt 
with tke establishment of Bhag Chas Conciliation Board. It is no 
longer relevant to set out in any detgil the said provisions. It may, 
however, be mentioned that West Bengal Bargadars Act 1956, amended 
certain provisions of the Act. But the West Bengal Eastates Acquisi- 
tion Act 1953 as such did not deal with the rights of the share croppers 
or bargadars and thereafter the West Bengal Land Reforms Act, 1955 
was’ passed with which I am really concerned in these applications. I will 
set out hereinafter the relevant provisions of the said Act and the rules 
framed thereunder and the amendments thereto and the relevant noti- 
fications. But before I do so I will set out in brief the rival contentions 
of the parties. Mr. Bhunia, learned advocate appearing for some of the 
petitioners contended that sub-section (2) of section 60 of the West Bengal 
Land Reforms Act, 1955 in so far as it permitted the executive to make 
rules which were to become part of the Act was violative,—according to 
him, of the basic features of the Constitution, namely, democracy and 
separation of power and federation and could be challenged on that 
ground even though the Act had been placed in the 9th Schedule. In 
support of this contention he relied on the decision in the case of (3) Kesa- 
vananda v. State of Kerala, AIR 1973 SC page 1461 and the decision in the 
case (4) Smt- Indira Nehru Gandhi y. Raj Narain, AIR 1975 SC 2299. It was 
secondly, submitted that sub-section (2) of section 60 of the West Bengal 
Land Reforms Act, 1955 also suffers from the vice of excessive delegation 
and there has been complete self-effacement of the legislative will to the 
executive. In support of this contention he relied on the decision of 
the special bench in the case of (5) S. Properties y. T. R. Bhaynani, 64 
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CWN page 899 and the decision of the Supreme Court in the case of 
(6) Ramanlal y. State of Gujarat, AIR 1969 SC page 169 and (7) Avinder 
Singh v. State of Punjab, AIR 1979 SC page 321. He; further, submitted 
that even assuming that section 60(2) was valid picce of legislation, he 
urged the West Bengal Land Reforms Rules, 1965 could not over-ride 
the statute as have been done by sub-rule (2) of Rule 21 in respect of 
the forum and procedure Jaid down in the unamended Rule 21 of the 
said rules. For this he drew my attention to the decision in the case 
of (8) In re : Fire & General Insurance Co. reported in 66 CWN page 566 
(9) Sant Saranlal v. Parsuram, AIR 1966 SC page 1852, (10) Madhusudano 
v. Kontaru Naiko, AIR 1966 SC page 1857 and also the decision in the 
case of (11) Ceniral Bank of India y. Their Workmen, AIR 1960 SC page 
112. It was urged that sub-rules (1) and (2) of Rule 21 were both 
parts of the Act and these were discriminatory and could be challen- 
ged as these were added to the statute subsequent to 20th of June, 1964 
when the Act itself namely, the West Bengal Land Reforms Act 1955 
was placed in the 9th Schedule. For this he relied on the decisions 
in the cases of (12) State of Maharastra v. Malharan, AIR 1968 SC page 
1395 at 1400, (13) Orissa State v. Chandrasekhar, AIR 1970 SC 398, (14) 
Godavari Sugar Mills v. S. B. Kambla, AUR 1975 SC page 1193. He, further, 
urged that in view of the fact that Chapter VII of the West Bengal Land 
Reforms Act 1955 was brought into force on Ist of November 1965, the 
same was not entitled to protection under the 9th schedule of the 
Constitution and for this he relied on the decisions in the cases of (15) 
Dayamaya Debi v. State of West Bengal, 78 CWN page 639 (13) Orissa 
State v. Chandrasekhar, AIR 1970 SC 398 and (16) Batoo Mal v. Rameshwar 
Nath, AIR 1971 Kerala page 98. The learned advocate submitted that 
recording of Bargadars under section 50 of the West Bengal Land Reforms 
Act, 1955 or Rule 21 (1) or Rule 21(2) of the West Bengal Land Reforms 
Rules, 1965 is bad. He urged that section 50 was limited in scope and 
provided that recording in respect of changes after the date of vesting 
under the West Bengal Fstates Acquisition Act, 1953 upto the date of 
notification under section 51 of the West Bengal Land Reforms Act, 1955 
and section 51 provides for revision and preparation of the record of 
rights by an elaborate procedure laid down in Rules 22 to 25 read with 
Schedule A and Schedule B. These two sections could not be applied 
simultaneously. He, further, urged that if the West Bengal Laad Reforms 
Act, 1955 purported to confer powers to change the record of rights 
both under sections 50 aud 51, then, both the sections were unconstilu- 
tional on the ground of discrimination and violation of the basic features 
of the Constitution. Dealing with the argument that when there was 
power both under sections 50 and 51 it was immaterial which section 
was resorted to, learned advocate submitted, that this contention was not 
available to the responicats. He, further urged that amendment of 
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Schedule A was not valid for, inter alia, the following reasons ; 

(a) After the notification was issued under section 51 of the West 
Bengal Land Reforms Act 1955 and the settlement proceeding were started 
suddenly Schedule A was amended giving unlimited and unguided power 
to cancel on his own motion, or on application of others or at any time 
and this was excessive delegation. 

(b) Recording of bargadars by omitting or amalgamating stages of 
{i) to (v) of Schedule A of West Bengal Land Reforms Rules 1965 would 
result in failure to demarcate and allocate separate numbers of plots of 
each Bargadars and would be in—contravention of the technical rules, 
Rule 7 of Schedule A and section 51(4) and section 51(6) of the Act. 
According to him, the rules violate the section itself if the rules were to 
be treated as part of the Act, then, the same were discriminatory and it 
would prejudice the right to property. Therefore, it was submitted that 
recording must be done under section 51 read with Rules 22 to 25 and 
unamended Schedule A and—Schedule B. 


8. Learned Advocate, further, submitted that in the process of 
recording the names of bargadars section 21B of the West Bengal Land 
Reforms Act, 1955 could not be resorted to for the following amongst 
other reasons :— 

(i). In view of the provision of seetion 16(3) and Section 19A(2A) 
of the West Bengal Land Reforms Act. 1955 the burden of proving the 
negative has been unreasonably put upon the owners. 

(ii). That the term “person lawfully cultivating” is a person who 
is not a trespasser, may be a labourer, licensee or caretaker and all of them 
would be presumed to be bargadars under section 21B and the same 
would cause serious prejudice to all concerned specially the owners. 

(iii). That section 21B was an unreasonable restriction in view 
of the reduction of ceiling from individual ceiling of 25 acres to the family 
ceiling of 17 acres for a family of five and also in view of section 17(4) (5) 
and (6) of the West Bengal Land Reforms Act, 1955. It was, further, 
argued that in view of the decision of the Division Bench of this Court 
in the case of (17) Amarendra v. Commissioner, Agricultural I.T. 62 CWN 
670 which was not cited or considered in my decision in the case of (18) 
D.N. Patra v. Agricultural I.T. Officer, 82 CWN page 117, under section 
7 of the Agricultural Income-Tax Act, 1944 a owner might still be held 
liable for the entire produce of a land expected to be yielded even though 
he got only a fraction of the yield under the Act and, therefore, the same 
would create unreasonable restriction. It was, further, submitted that as 
the right of bargadars had been made heritable it would be difficult to 
get the maximum jield from the land in question in case of Bargadar who 
was succeeded bya minor, widow or physically incapacited person. It 
was, further, urged that there was no provision for termination of cultivation 
for negligence by a Bargadar, and all these, according to Shri Bhunia would 
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cause a very great hardship on families owning small plots of land and 
dependent on the yield and produce of the satd lands and would, therefore, 
\create unreasonable restriction on the right to hold property. It was, 
further, submitted that section 21B was against the provisions of the Evi- 
dence Act, which according to Shri Bhuyia embodied the basic principles of 
fair play and justice and to that extent section 21B, according to him, 
was against the basic features of the Constitution. 


9. Section 21B, Shri Bhunia further submitted, was against 
the provision of Article 304(b) of the Constitution. He highlighted the 
provision of the subsequent amendment of the Act whereby the owner oF 
member of the family should have their principal source of income 
from land within 8 kms. of the mouza in order to come within the pur- 
view of personal cultivation under the provision of the West Bengal 
Land Reforms Act, 1955 and_ he, therefore, urged that the small traders or 
a family doing some job could not get the yield of income from the land. 
According to him as the provisions of Article 304(b) of the Constitution 
were attracted the prior approval of the President of India was necessary 
and the mere subsequent assent of the President of India to the amending 
Act, would not cure the requirement of prior permission contemplated by 
the proviso to Article 304 of the Constitution and therefore the said pro- 
visions were bad. He in this connection drew my attention to several 
decisions to which I will refer later. 


10. According to learned advocate section 21B of the said Act 
in so far as it conferred rights upon labourers, licensees or caretakers was 
a colourable piece of legislation on account of legislative incompetence 
for the field had already been occupied by the Centre by passing the 
Minimum Wages Act, 1948 and he in this connection drew my attention 
to Entry 7 of List III read with Entry 97 of List I of the 7th Schedule and 
he, further, submitted that the impugned legislation could not be included 
in Entry 14 or Entry 18 or Entry 45 of List II of the 7th Schedule of the 
Constitution by implication. In this connection reliance was placed on 
certain decisions in the cases of (19) Board of Trustees v. State of Delhi 
AIR 1962 SC 458 at page 473, (20) Viravelu Special v. Deputy Collector 
AIR 1965 SC 1017 and (21) Shankar anarvana v. State of Mysore AIR 
1966 SC 1572. The learned advocate, further submitted that Barga right 
was not right in or over a land tenure within Entry 18 of List If in view 
of the provisions of section 2(h) of the Estates Acquisition Act, 1953 and 
section 2(6A), section 145 and section I5A of the West Bengal Land 
Reforms Act, 1955 and the failure of the State Government to provide for 
compensation to the Bargadars for vested lands would amount to depre- 
viation of property without compensation and would be violative of 
Article 31A of the Constitution of India. In this connection reliance was 
placed on the decisions in the cases of (22) Rajani Kanta Hazra v. Junior , 
Land Reforms Officer 1978 (2) CLI page 30 and (17) Amarendra v. 
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Commissioner, Agricultural I. T, 62 CWN page 670. In support of the pro- 
position that section 2(8), section 4(4)(b)(c), second explanation to section 
17 and third explanation to section 17 together with the other provisions 
of the Act the sime was vague and unpredictable and as such unconstitu- 
tional, learned advocate relied on the decisions in the case of (23) K. A. 
Abbas v. Union of India AIR (1971) SC 481 at 496, and (4) Smt. Indira 
Nehru Gandhi v. Raj Narain, AIR 1975 SC 2299. It was submitted that 
in view of items no. 60, 81, 181, 183, 184 of the 9th Schedule of the 
Constitution together with section 3 and the non-obstante clause of 
Chapter IIB and sub-rule (2) of Rule 21 further vegusness was created and 
therefore was unpredictable which was made more so by the non-inclusion 
of Act XXXIV of 1977 in the 9th Schedule. 

li. Shri Ajit Kr. Panja appearing for some of the respondents, 
further contended that before recording the names of the bargadars 
if the entirety of the Act was read in its proper perspective, then, it would 
be clear that express and specific and individual notices to the recorded 
owners were contemplated before the act of recording. For this purpose 
he drew my attention to the provision of section 9(1) of the Act, section 
48(2), section 1404), section 51(2) and Rule 24 of the said Act and West 
Bengal Land Reforms Rules. He also submitted that even in respect of 
the different provisions-where no express notice had been contemplated 
on the basis of the principle audi alteram partem notice and opportunity 
were required to be given hefore affecting the rights of the parties. In 
this connection he drew my attention to Schedule A, Clause I, second 
proviso which was amended by the notification dated 9th of September, 
1978, similarly, the notification no. 3068L issued by the notification dated 
24th of August, 1978. He also drew my attention to the amendment of 
section 14T which was introduced by the West Bengal Land Reforms 
Amendment Act, 1978. He also relied on the powers of the officers dealing 
with the proceedings and drew my attention to section 4(28), section 4(4) 
and section 14E. He submitted that Rule 8 of the West Bengal Land 
Reforms (Bargadars) Rule 1956 indicated the manner of service of the 
notices and processes where no mode had been specified, similarly, Rule 
30 of the West Bengal Land Reform Rules, 1965 specified where no 
rules had been indicated. He drew my attention to section 27 of the Gene- 
ral Clauses Act, 1897 in support of the argument that where no notice had 
been indicated notice to the affected persons by registered post was con- 
templated. He strongly criticised the process of serving of the notices to 
the different political parties which have been annexed to the petitions 
in which he was appearing and submitted that.this was unwarranted by any 
rules or provisions of any section relcvant for the present purpose and he 
urged that the same was being done only to politicise the mutter. He also 
drew my attent:on to the circular of Sth of July, 1978 whereunder revenue 
officers and settlement officers had been directed to carry out the Operation 
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Barga ina manner which was contrary, according to him, the provi- 
sion of law and to gather the informations behind the back of the persons 
who would be vitally affected and to act thereon. He submitted that 
the same was unwarranted and contrary to the principles of natural 
justice and fair play. 

12. Sree Basanta Kr. Panda appearing for some of the petitioners 
also adopted the same argument indicated before. He submitted that 
section 21B of the West Bengal Land Reforms Act, 1955 was 
ultra-vires the Constitution and it created, according to him, two 
classes or two sets of bargadars and was violative of Article 14 of the 
Constitution. He submitted that the procedure that was envisaged for 
recording of bargadars under the Bengal Tenancy Act, 1885 was very 
scientific and appropriate and was in consonance with the principles of 
fair play and natural justice. In this connection he drew my attention 
to the Technical Rules and Instructions of the Settlement Department 
and to section 3(17) of Bengal Tenancy Act. He specifically drew my 
attention to the several parts being Part { and emphasised the need of 
traverse survey as contained in the said Technical Rules. He also drew 
my attention to the purpose and object of Khanapuri and Field Bujharat 
as would be apparent from Chapters III & V of Part II of the Technical 
Rules and Instructions of the Settlement Department. In this connection 
he also drew my attention to Chapter IX for emphasising the importance 
of attestation and Chapter XIV which indicated Jama Bandi inthe said 
Technical Rules and Instructions. He also drew my attention to the 
Survey and Settlement Manual, 1935 and specially relied on the objec- 
tion form under section 103A of the Bengal Tenancy, Act, 1885 which 
appears at page 453. His point in drawing my attention to these was 
emphasis that the procedure previously envisaged and followed by the— 
Settlement Department in preparation of the record of rights which was 
both fair to all concerned and was consistent with justice. In this con- 
nection he also drew my attention to sections 5 and 35 of the West 
Bengal Estates Acquisition Act, 1953 and to section 7 of the West Bengal 
Bargadars’ Act, 1950 He referred me to the decisions in the cases of 
(24) Darpa Hari v. Samarendra, 57 CWN 337, and in the case of (17) 
Amarendra v. Commissioner Agvicultural IT, 62 CWN page 670 and 
(25) Dr. D. N. Mukherjee v. J. N. Bhaduri, 69 CWN page 201. He, further 
urged that section 51A of the West Bengal Land Reforms Act, 1955 
read with Rules 22 and 25 did not authorise the Revenue Officers to deter- 
mine who was a Bargadar. In this connection he drew my attention to 
section 21(3) of the Act and also reiterated that in as much as section 21B 
was a subsequent incorporation, subsequent to the placement of the West 
Bengal Land Reforms Act, 1955 in the 9th Schedule, it was not immune 
from being challenged on the ground of violation of the fundamental 
rights. He in any event submitted that section 21B was in direct conflict 
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with Section 2, sub-section (2) of the said Act and therefore there was 
scope for discrimination which was violative of Article 14 of the Consti- 
tution. He, further, submitted that section 21B of the Act in so far as 
it put an onerous onus on the owners was violative of the’ rights to 
property an infringed Article 19(1) f) of the Constitution. He, submitted 
that it was only the Bhagchas Officers under section 18 who could deter- 
mine the status of a Bargadar and sections 50 and 51 had no application. 
He submitted that in case of conflict between section 18 and sections 50 
and 5l, section 18 of the West Bengal Land Reforms Act, 1955 should 
` prevail. He submitted that notification which amalgamated the different 
procedure under Schedule A was imp-oper and was destructive, of the 
purposes of the Act. He also urged that before final publication of 
record of rigits under section 51A of the West Bengal Land Reforms Act, 
1955 there was no scope of granting any certificate and such certificate 
had created undue confusion in rural areas and rural unrest. He 
also took a point that there was no notification for Murshidabad and 
Cooch Behar, but this point in view of the copies of the notifications 
which were produced before me is no longer of any substance. 


13. Sree Biswanath Bajpayee appearing for some of the petitioners 
also submitted that the Revenue Officer who was quasi judicial Officer 
determining lis between the parties was not authorised to act suo moto 
for correction of record of rights on the basis of information gathered 
behind the back of the concerned parties. He severely critisised the circular 
dated 5th of July, 1978 and took me through the different paragraphs of 
the said circular to emphasise his points that these executive instructions 
were contrary to the statutory provisions applicable in this case. He 
emphasised that there was the clear conflict betwe2n section 18 and 18 (2) 
of the West Bengal Land Reforms Act, 1955 and sections 50 and 51 if the 
contention advanced on behalf of the Government was accepted. He also 
submitted that Chapter III of the West Bengal Land Reforms Act, 1955 
was the appropriate chapter which should be resorted to in case ofa 
dispute between a bargadar and an owner. He also urged that section 
21B was vague because there was no definition of the person who was ‘law- 
fully cultivating’ and if the expression ‘lawfully cultivating’ was meant to 
cover any licensees or agents or servants of an owner, then, the same was 
in clear conflict with section 2, sub-section (2) of the West Bengal Land 
Reforms Act, 1955. He urged that under section 51A of the Acta Revenue 
Officer was not empowered to collect informations behind the back of the 
parties. 

14. Itmay be mentioned that the case of (26) Sushil Kumar Mitra 
v. Bhagabatdhar Giri was disposed of on the prayer of the petitioner by 
directing the respondents to act in compliance with my directions cont- 
ained in the order dated 22nd of December, {978 in C.R. No. 1339(W) 
of 1978. It is, therefore, not very material to consider in detail the 
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submissions of Shri Gopal Mukherjee who was appearing on behalf of the 
petitioners in the said matter, but since he had argued I will note some of 
his submissions. He submitted that in carrying out what he called Oper- 
ation Barga the Government was acting illegally by executive directions 
and he urged that executive directions contained in the letter of 5th of 
July, 1978 was an attempt to influence the quasi-judicial determination of 
the question, He also urged that discussion with political parties was 
violative of the true principles of justice and fair play. He urged that 
application of section 21B of the West Bengal Land Reforms Act, 1955 
for the preparation of record of right was void and in contravention of the 
Act. According to him, Chapter HI ofthe West Bengal Land Reforms 
Act, containing section 15 to section 23C dealt with the rights and liabilities 
of Bargadars and determination of their rights and status and the protec- 
tion of their rights. Chapter VIL of the said Act and the rules in connec- 
tion with those sections only dealt with the maintenance and revision of 
the record of rights and these two chapters were different and therefore 
the provisions of section 21B could not be attracted in the application of 
Chapter VII of the said Act. 


15. Before I deal with the contentions of the learned Additional 
Advocate General I must mention that Shri Ajit Kumar Panja also drew 
my attention to the decision in the case of (27) Savoy Hotely. London 
County Council, (1900) 1 Q. B. page 665 at page 669 and the decision in 
the case of (28) Darbari Lal v. Dharam wati, AIR 1957. Allahabad, page 541 
I need not detain myself with the discussion of these cases because I do 
not think that the said decisions have much relevance to the facts and 
circumstances of the case, and the controversy before me. 

16. Learned Additional Advocate General apart from dealing with 
the factual deficiencies in the several petitions with which I am concerned 
in this judgment, with which I shall deal later, made detailed submissions on 
the points raised on behalf of the petitioners. He submitted that it was 
not correct to state that “Operation Barga” was not justified by law. He 
urged that the idea was to record large numbers of bargadars, 
who according to him, had not been recorded so far ag they were 
entitled under the law to beso recorded, with all the possible expedi- 
tion and “Operation Barga? was a convenient phrase to describe the 
process and to impress the urgency of the requirement particularly on the 
officials concerned. But he emphasised that the recording had to be done 
according to the procedure laid down in the West Bengal Land Reforms 
Act, 1955 hereinafter referred to as the said Act and the West Bengal 
Land Reforms Rules, 1965 hereinafter referred to as the said rules, For 
this purpose he submitted that certain informations were collected. Acco- 
rding to him, even quasi-judicial tribunals were authorised to gather 
informations from all possible sources without being fettered by any 
procedure. In this connection he relied on the observations of the 
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Supreme Court in the case of (29) State of Mysore v. Sribabasappa, AIR 
1963 SC page 375 and he diew my attention to paragraphs 3 and 4 of the 
Judgment in the said decision. Learned Additional Advocate General, 
further, urged that the said Act and the said Rules laid down an elaborate 
procedure for the purpose of recording including recording of bargadars. 
He urged that the recording may be either (a) by bringing up to date the 
records already prepared by incorporating changes including cultivation 
by bargadars or (b) by preparation of new records of rights. According to 
him, the first situtation was governed by section 50 and Rule 21 Clause (e) 
of section and Rule 21(2) made special provision for recording of barga- 
dars while Rule 21(1) also enabled Bargadars to be recorded in a proper 
case where there had been already an adjudication about his status by 
appropriate proceedings. The second situation was governed by sections 
51 and 51A of the said Act and Rules 22 to 25 and paragraphs (1) to (8) 
of Schedule A to the said rules. He urged that the procedure prescribed 
in both these cases ensured to the parties interested including the owners 
of the land opportunities to represent their cases which was eminently fair 
and reasonable in the circumstances of the situation. In a case covered 
by section 50 of the said Act and Rule 21(2) of the said rules the parties 
concerned including the owners were to be given an opportunity of being 
heard before incorporating the changes in the record of rights under clause 
(e) of section 50 (Rule 21(2). In cases covered by section 51 and section 
51A a very elaborate procedure has been prescribed not only by the said 
rules but by administrative rules comprised in the technical rules and 
Survey and Settlement Manual as well as Government instructions con- 
tained in the pamphlet issued in 1974, a copy whereof was handed over to 
me and it was specifically stressed and I record it as a fact that learned 
Additional Advocate General submitted that this procedure was being 
followed in the process of recording. According to learned Additional 
Advocate General, these provide for opportunities at number of different 
stages to challenge the correctness of records. He, further, urged that 
notwithstanding that the first two stages, namely traverse and cadastral 
survey have been omitted, the proclamation under the Bengal Survey Act, 
1875 is still to be issued before commencement of settlement operation 
because survey might still become necessary due to changes of feature and 
other causes. According to him, this would at least inform all interested 
parties about the impending settlement operation and enable them 
to claim and resist claims. At the stage of Bujharat or local 
explanation there is an inspection on the field which offers 
oppertunity of correction at the instance of whoever is interested. In 
this connection he drew my attention to Rule 5. After the Bujharat a 
proclamation is issued intimating commencement of attestation and calling 
upon interested parties to be present See Rule 6. Thereafter a public 
notice is to be published in each village intimating the place at which 
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the draft record of rights would be available for public inspection. My 
attention was drawn to Rule 24(1). The draft record was to be placed 
for public inspection free of charge for one month ata convenient place 
determined by the appropriate Revenue Officer. There are provisions for 
settlement of disputes at the Bujharat and at the attestation stages (Rules 
5 and 6) and if and when any dispute is raised at any stage the procedure 
is laid down in the technical rules and the Government instructions with 
appropriate forms lay down which provide for notice to the interested 
parties. Even after the publication of the draft record objections could 
be filed fora month and must be considered and disposed of in accor- 
dance with an elaborate procedure which includes notice to the other 
party and hearing the parties or their representatives. Objections decided 
exparte might be set aside on applications within 30 days, and for this 
proper form is prescribed for filing objection. He referred me to Rule 
24(2). According to learned Additional Advocate General, under the 
recent amendment of Schedule A the names of bargadars might be recorded 
at any stage before final publication, but in that case whenever and at 
whatever stage bargadars are recorded it must be done after giving the 
persons interested including the owners such opportunities of being heard 
as the Revenue Officers might deem fit. He, therefore, urged that in the 
procedure envisaged there was ample compliance with the principles of 
natural justice. What particular rule of natural justice would apply to a 
particular case would depend to a great extent on the facts asd 
in the circumstances of a particular case and the framework of law 
under which the enquiry is held and the constitution of the tribunal appo- 
inted for that purpose. When a complaint of non-observance of some 
principles of natural justice is mide the Court should decide whether the 
observation of that rule was necessary for arriving ata just decision in the 
facts of that case. Learned Additional Advocate General in this connec- 
- tion drew my attention to the observatiens of the Supreme Court in the 
cases of (30) A. K. Kraipak v. Union of India, AIR 1970 SC 150 at page 
157, (31) Suresh Koshy v. University of Kerala, AIR 1969 SC 198, (32) 
C. B. Boarding & Lodging y. State of Mysore, AIR 1970 SC 2042 at page 
2050. There is no fixed yard stick of natural justice. The concept of 
natural justice, he urged, could not be put in to a straight jacket. The 
only requirement was that the person concerned should have a reasonable 
opportunity to present his case and that the authority was to act fairly, 
impartially and reasonably. Where administrative authorities were conc- 
erned the duty was not so much to act judicially as it was to act fairly. 
He drew support from the observations of the Supreme Court in the case 
of (33) Kesava Mills Co. v. Union of India, AIR 1973 SC 389 at page 393 
to 394. He further submitted that principles of natural justice operated 
in areas not covered by laws and these principles did not supplant the law 
but supplemented the law. For this he relied on the observations in the 
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case of (30) A.K. Rraipak v. Unton of India, AIR 1970 SC 150 at page 156 
and he relied on paragraph 20 of the judgment. He also referred me to 
the decigion in the cases of (34) Makhanlal Dey v. Union of India, 70 CWN 
925 at pages 926 and 945 and (35) B. Singh v. Commissioner for the Port 
of Calcutta,70 CWN 786 at page 801. According to the learned Advocate 
General the recent amendment of Rule 21 and in paragraph 1 of Schedule 
A issued in September, 1978, in so far as these enabled the Revenue 
Officers to record bargadars on their own motion were not repugnant to 
the principles of natural justice because, (a) a quasi-judicial! Tribunal could 
collect information from all sources provided these were communicated to 
the relevant party, See the observations in the case of (29) State of Mysore 
v. Shibabasappa, AIR 1963 SC 375. The informations so collected accor- 
ding to learned Additional Advocate General was no worse than the 
‘impression created by a litigant who had a right to begin any ordinary or 
civil or criminal litigation and that there was provision both in the amended 
rule 21(2) and in clause 2 of the second proviso to the amended paragraph 
1 of the Schedule A for giving all opportunities of being heard before reco- 
rding was done. 


17. Learned Additional Advocate General, further, submitted that 
the owner had no right to challenge the grant of certificates to bargadars 
as contemplated under the amended rules. He urged that the certificate 
envisaged under the amended rules of Schedule A did not create either 
any title or any right in favour of bargadars. According to him, the 
certificates were granted only for the purpose of facilitating taking of 
loans by the bargadars from the Nationalised Banks for the purpose of 
cultivation. He urged that it was the policy of the Government both, 
Central as well as State, to help rural cultivators with loans from the banks 
and so that the banks might get some evidence that the persons applying 
for loans for the purpose of cultivation were genuinely cultivating this 
process of certificate was envisaged, it created no rights against the land- 
lords or the recorded owners or recorded bargadars in favour of those 
to whom the certificate had been granted. To the criticism that the certi- 
ficate created suspicions in the mind of the police and created prima facie 
evidence in support of the claims of the bargadars which very often 
help the bargadars to come upon the disputed lands and with the police 
assistance, learned Additional Advocate General submitted, that the certi- 
ficates had no such effect because when the police was obliged to aet the 
police could only act in order to prevent any cognizable offence. He drew 
my attention to section 154, section 155, section 156 and section 157 of 
the Code of Criminal Procedure. Whether a particular document would 
raise suspicion inthe mind of a police officer or not could not be 
provided or prevented by any process of law. In any case no person 
learned Additional Advocate General submitted, had any right to be above 
suspicion. The police officers were to investigate whether they would act 
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or not aftert aking into consideration all relevant factors. He, further, 
urged that the Revenue Officers or the Bhagchas Officers could not act for 
affecting the rights of others on the basis of the certificates nor can any 
judicial or quasi-judicial authority act on the basis of the certificates. 
Further he urged that no one is put out of possession on the basis of the 
certificate. He submitted that in any eventin the process of the issue 
of the certificate there was ample protection to the owners. In the eye 
of law in view of the role and purpose of the certificate, the certificate 
could not constitute proof or evidence against the owners. Even assum- 
ing that in some cases a certificate in favour of a cultivator created any 
suspicion no one has any cause of action in respect of the same and unless 
there was any cause of action the petitioners had no legal right to prevent 
the grant of certificates. Learned Additional Advocate General drew my 
attention to the observations in the cases of (36) Day v. Brownrigh, (1879) 
10 Ch. D. 294 at 304, (37) The Mogul Steamship Co. v. Mc Gregor, (1899) 
23 Q B Division 598 at page 613 (38) Clark v. London General Omibus 
Co. Ltd., 1906 (2) KB 648 at page 663 and (39) Sweeny v. Coote, 1907 
Appeal Cases 221 at 223. Certificate does not create any title in favour of 
the grantee. He drew my attention to the observations in the decision 
in the case of (40) Walli Mohammad v. Md. Baksh, AIR 1930 Privy 
Council 91 and the observations of the Division Bench of this Court in 
the case of (41) State of West Bengal v. Kanailal Saha, 1979 (1) CLJ page 
104 and 110. After draft publication he further submitted that objections 
could be filed. He said that no person had any right to the protected 
against suspicion and he relied on the observations in the case of (42) State 
of Orissa v. Binapani Debi, AIR 1967 SC 1269, and he relied on page 1271. 
He also drew my attention to the decision in the case of (43) Ram Gopal v. 
State of M. P., AIR 1970 SC page 158 at paragraph 10. He urged that 
the main purpose of granting such certificate was to facilitate taking of 
loans from the banks. 


18. He, then, submitted that it was incorrect view of law to state 
that no recording could be done unless if a dispute arose in the course of 
recording procedure whether a claimant is or is not a bargadar is previously 
settled under section 18(2) of the said Act. According to learned Addi- 
tional Advocate General section 18(2) did not confer exclusive jurisdiction 
to decide all disputes regarding bargadarship whenever or however ari- 
sing, since such disputes might arise at different stages of recording for 
example, under paragraphs 5&6 of Schedule A as well as under section SIA 
read with Rule 24 of the said rules. The authority must clearly be given 
to the Revenue Officer to deal with such disputes otherwise these provisions 
would become meaningless. It was, further, submitted that there was no 
provisions for reference of dispute arising in the course of recording to the 
officers empowered under section 18 of the said Act as there is in the case 
of dispute by the Civil and Criminal Court under section 21(3) of the said 
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Act. He, further, submitted that the Revenue Officers had no jurisdiction 
to refer such a dispute to the said officers nor has the said officers any 
jurisdiction to consider such a reference at the stage of recording. An 
interpretation that each dispute arising in the course of recording must be 
settled under section 18(2) would reduce the law to absurdity and bring 
recording to a deadlock, as such disputes would arise on innumberable 
occasions and on each occasion, further, proceedings would have to be 
suspended. The word “or otherwise” in section 18(2) of the Act was 
consequential to the introduction of section 21(3) both being introduced 
by the same amending Act. “Or otherwise” is therefore complementary 
to section 21(3) of the said Act. See in this connection the observations 
in the case of (44) Chapalabala Adikari v. Monoranjan Das, 1975 (2) CLJ 
page 447, paragraph 12 at page 452 of the report and the decision in the 
case of (45) Prabir Kumar Pattanayak v. State of W. B., 1977 (1) CLJ 
page 219 at page 220. None of the amendments made to the said rules 
in September, 1978 according to the learned Additional Advocate General 
was ultravires. Ishall refer presently to the said amendments when I deal 
with the actual provisions of the Act and the rules as from time to time 
amended. > 

19. Section 60(2) of the said Act according to learned Additional 
Advocate General does not make any excessive delegation of rule making 
power simply by enacting that the rules are to become part of the Act. 
This isa principle of interpretation which is universally accepted. He 
referred me to the decision in the case of (46) State of U. P. v. Babu Ram, 
AIR 1961 SC page 751 at page 761 where the Supreme Court quoted with 
approval the observations in Maxwell’s Statute Law and also he referred 
me to page 763 of the said report. He also drew my attention to the 
decision of this Court in the case of (47) Befoy v. I. T. Authority, 61 CWN 
page 590 at page 596. According to him section 60(1) provides a clear 
guideline for rule making namely ‘to carry out the purposes of the said 
Act.’ He, further, submitted that there was no discrimination involved in 
the two different procedures envisaged in Rule 21(1) and Rule 21(2) of 
the said rules because these deal with two different situations. The former 
prescribed only the ministerial duty for a Revenue Officer to correct records 
in accordance with orders already made in previous proceedings, while the 
latter enabled him to act on his own motion for recording changes. The 
two therefore operate in different fields 


20. Section 21B according to learned Additional Advocate General 
was not ultravires because (a), it was not beyond the legislative powers of 
the State Assembly. According to learned Additional Advocate General 
the challenge to the section arose from the misconception as to the role 
and purpose of section 21B. Section 21B, according to learned Additio- 
nal Advocate General, merely prescribes a special rule of evidence and 
therefore falls under item 12 of list III. The said section is covered by 
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item 12 of list HI and does not fall under item 7 of list HJ or under 
item 14 or 18 of list II (b). Section 21B was not an unreasonable restriction 
contrary to Article 19(5) of the Constitution. Reasonableness of restri- 
ction on right to hold property might be judged in relation to the social, 
economic and political context. He drew my attention to the observations 
in the case of Ramhari v. Nilmoni Das, AIR 1952 Cal. 184 which I have 
referred to. Reasonableness should not only be judged from the point of 
view as to whose right is affected. It must be judged in the context 
of the general public. He relied on the observations in the case of 
(48) In re : Oriental Gas Co., AIR 1961 Cal, page 267. General Public, 
according to learned Additional Advocate General might comprise of a part 
ofa public ora limited class. He referred me to the decision in the 
case of (49) Iswari Prosad v. N R. Sen, AIR 1952 Cal. page 273 and he 
relied on the same decision also for the purposes that reasonableness should 
be judged from a broad view. There is always a presumption of the 
constitutionality in favour of a legislation. He referred me to the decision 
in the case of (50) Shersingh v. Rajasthan State, AIR 1954 Rajasthan page 
65. The Social and economic context in rural West Bengal in relation to 
bargadars as reflected in the Floud Commission Report which I have 
referred to hereinbefore must be kept in view. It may not be also inappro- 
priate according to learned Additional Advocate General to bear in mind 
the observation of the Division Bench of this Court in the case of (49) 
/swari Prosad v. N. R. Sen, AIR 1952 Cal. page 273 where the Division 
Bench was deciding the question of mass eviction of tenants in the Premises 
Tenancy Act. Therefore, learned Additional Advccate General submitted 
that looked at in the light of the principles in the social and economic 
context of rural Bengal to-day section 21B was pre-eminently reasonable. 
He further urged that the contention that section 21B was unreasonable 
when read with section 16A (2)(a) or the amended definition of ‘personal 
cultivation’ in the said Act or in view of the reduction of ceiling from 25 
to 17 acres for a family of 5 or in view of provision of section 17(4), (5), 
(6) arose out of misconception that section 21B conferred right of barg- 
adarship on licences, labourers or caretakers, section 21B was only a 
rule of evidence. It requires the bargadars to establish his lawful cultiva- 
tion only by establishing that his cultivation is not unlawful and then he 
gets the advantage of the presumption contemplated by the section. 
According to learned Additional Advocate General to put any other inter- 
pretation on section 21B would be to make the presumption redundant 
and reduce the section to absurdity because no one could claim to bea 
bargadar if he had made out a positive case that he was lawfully cultiva- 
ting under some other title. Section 21B was not unreasonable in view of 
the difficulties of the owners who were minors, widows or physically 
disabled persons or in view of the heirs of bargadars being minors, widows 
or disabled persons. Owners who are minors, widows or physically 
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incapaciated did not suffer more than any by cultivation through bargada- 
rs ;in any case in taking a broad view of the matter every possible claim of 
insignificant social context cannot be satisfied. Learned Additional Advocate 
General, further, submitted that there is ample safeguard against heirs of 
bargadars who were not able to cultivate in view of the provisions of section 
15A(3) of the said Act. He, further, urged that absence of provision for 
termination for negligence of bargadars did not make the provision of 
section 21B unreasonable. When the share of bargadar was uncertain as 
under the West Bengal Bargadars Act, 1950 there might have been some 
ground for providing for termination on the ground of negligence but 
now the bargadar has been givena minimum of 50% as the share of the 
produce which rises to 75% if he provides all the inputs Negligence 
should practically be ruled down because that would be against the normal 
code of conduct of human beings. Learned Additional Advocate Gen- 
eral further, stressed that it is a social fact on which the court might 
as well take notice that cultivators of small blocks normally put in the 
best efforts to get the maximum of production. He referred me to the 
observations in the case of ($1) L. Jagnanath v. L. R. Mahin, AIR 1972 
SC page 425 at page 437. In any event neither the recent amendment 
of the rules nor section 21B can be challenged because the legislation was 
to give effect to the directive principles of the Constitution as enunciated 
in Articles 38, 39(b) and Article 46 of the Constitution. Therefore, he 
submitted, that these were protected by Article 31C. He, further, urged 
that directive principles could not be ignored even though these were not 
expressly mentioned in the amendment of the rules and the Act. He 
relied on the proposition in the observations of the case of (52) R.S. 
Swamiji v. State of Mysore, AIR 1966 SC 1172. He lastly submitted that 
these applications were premature because as yet no right or supposed right 
of the petitioners had been invaded nor was any imminent danger of the 
same being invaded. Hedrew my attention to the observations of the 
Supreme Court in the case of (53) Maganbhai v. Union of India, AIR 
(1969) SC 783 at paragraph 21. He further urged that as in many cases 
only notices had been issued. There was no initial lack of jurisdiction 
to consider the objection to such notices an application under Article 226 
would not lie without preferring an objection before the appropriate 
authorities. He referred me to the decision in the case of (54) Lakhmina- 
rayan y. Collector of Customs, AIR 1961 Cal, page 616. He submitted, 
therefore, that there was no imminent danger and the applications were, 
therefore, premature and not maintainable. 

21. Ihave not dealt with the factual aspects of the several writ 
applications which I shall presently do, but before I do so, I have to 
set out in detail the relevant provisions of the appropriate Act and the 
rules as from time to time framed. and the procedure that have been 
indicated to me by the learned Additional Advocate General. Before I 
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do so I must mention that as several provisions of the Act, and rules 
which have become part of the Act have been challenged in these 
applications had these been suits I would bave been obliged in view of 
the provision of the Code of Civil Procedure to direct issue of notice to 
the Advocate General of the State. Butin view of the explanation to 
section 141 of the Code of Civil Procedure and further in view of the 
fact that learned Additional Advocate Generalis appearing for the State 
in this case, I felt that there wasg no necessity of directing any fresh notice 
to be given to the Advocate General. No point on this ground was also 
taken on behalf of the respondents. 

22. As it appears to me the main questions that require considera- 
tion in these writ applications, are the following :— 

(1) Who is a Bargadar ? 

(2) How is that question to be determined ? 

(3) What is the scope and effect of Section 21B of the Act ? 

(4) Is there any conflict between section 18 on the one hand and 
section 50 and sections 51 and S5IA of the Act? 

(5) Are the amendments to the rules made bad or ultra-vires ; 

(6) Is section 21B of the Act ultra vires ? 

(7) Is section 60 of the Act ultra vires ? 

(8) Does the administrative directions contained in the communi- 
cation dated Sth of July, 1978 contain any illegal directions and what 
is the scope and effect thereof ? i 

(9) Have the petitioners any right to move these applications in 
this Court at the stage that they have come ? 

(10) Are the quasi-judicial authorities entitled to gather infor- 
mations in the manner contemplated by the amended rules to which 
I shall presently refer ? 

(11) Is there any violation of the principles of natural justice in 
the procedure envisaged in the recording of Bargadars under the 
different provisions of the Act and the rules framed thereunder ? 

(12) Have the respondents acted illegally in implementing the 
recording of Bargadars ? 

(13) What is the effect of the certificate. contemplated under 
amended Schedule A of the Act ? 

(14) Are the notices given to the different political parties 
illegal or malafide ? 

(15) To what reliefs, if any, are the petitioners entitled to in 
these applications under Article 226 of the Constitution ? 

23. But before I proceed to consider these questions and the factual 
aspects of the different writ applications itis necessary to consider the 
relevant statutory provisions including the notifications from time to time 
issued. It .is first necessary, therefore, to refer to the West Bengal 
Land Reforms Act, 1955 being West Bengal Act X of 1956 which came 
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into effect on 30th of March, 1956. The said Act was “‘to reform the law 
relating to land tenure consequent on the vesting of all estates and certain 
rights therein in the State.” It may be mentioned that the West Bengal 

. Estates Acquisition Act, 1953 vested certain estates and certain rights 
therein in the State. It is not necessary for my present purpose to refer 
in detail to the provisions of the West Bengal Estates Acquisition Act, 
1953. The West Bengal Land Reforms Act, 1955 hereinafter referred to 
as the said Act provides for certain definitions. Under Section 2(2) a 
bargadar has been defined as follows :— 

(2) “bargadar” means a person who under the system generally 
known as adhi, barga, or bhag cultivates the land of another person on 
condition of delivering a share of the produce of such land to that 
person and includes a person who under the system generally 
known as Kisani cultivates the land of another person on condition 
of receiving a share of the produce of such land from that person.” 

Collector has been defined under sub-section (4) as follows :— 

(4) “Collector” means the Collector of a district or any other 
officer appointed by the State Government to discharge any of the 
functions of a Collector under this Act.” 

Sub-section (8) of Section 2 defines ‘personal cultivation’ as follows :— 

(8) “Personal cultivation” means cultivation by a person of his 
own land on his own account-~ 

(a) by his own labour, or 

(b) by the labour of any member of his family, or 

(c) by servants or labourers on wages payable in cash or in kind 
(not being a share of the produce) or both 

Provided that such person or member of his family resides for 
the greater part of the year in the locality where the land is situated 
and the principal source of his income is produced from such land. 

Explanation—The term “family shall have the same meaning as in 
clause (c) of section 14K.” 

Sub-section (12) of Section 2 deals with the Revenue Officer which is as 
follows :— 

(12) “Revenue Officer” means any officer whom the State Govern- 
ment may appoint by name or by virtue of his office to discharge any 
of the functions of a Revenue Officer in any area.” 


Section 3 provides that the provisions of the said Act shall have effect 
notwithstanding anything in any other law or any custom of usage or in 
any contract expressed or implied inconsistent with the provisions of this 
Act. For our present purpose Chapter H of the said Act containing 
Sections 4 to 14 is not material. Chapter IIA deal with the restriction on 
alienation of Land by Scheduled Tribes and it is also not necessary for my 
present purpose to refer to the said chapter. Certain provisions of 
Chapter ITB may, however, are relevant. Section 14L is as follows :— 
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- “14L. No raiyat to hold land in excess Of the ceiling area. On 
and from the commencement of the provisions of this Chapter, no 
raiyat shall be entitled to own, in the aggregate, any land in excess of 
the ceiling area applicable to him under Section 14M. 


Section 14M deals with the Ceiling area and is as follows :— 

“14M. Ceiling area.—(1) The ceiling area shall be, 

(a) inthe case ofa raiyat, who is an adult unmarried person, 
2.50 standard hectares : 

(b) in the case of a raiyat, who is the sole surviving member of a 
family, 2.50 standard hectares : 

(c) in the case of a raiyat having a family consisting of two or more, 
but not more than five members, 5.00 standard hectares : A 

(d) in the case of a raiyat having a family consisting of more than 
five members, 5.00 standared hectares, plus 0.50 standard hectare for 
cach member in excess of five, so, however, that the aggregate of the 
ceiling area for such raiyat shall not, in any case, exceed 7.00 standard 
hectares ; 

(e) in the case of any other raiyat, 7.00 standard hectares. . 

(2) Notwithstanding anything contained in sub-section (1), where, 
in the family of a raiyat, there are more raiyats than one, the ceiling 
area for the raiyat, together with the ceiling area of all the oter raiyats 
in the family shall not, in any case, exceed, — 

(a) where the number of members of such family ‘see not exceed 
five, 5.00 standard hectares ; 

(b) where such number exceeds five, 5.00 standard hectares, plus 
0.50 standard hectare for each member in excess of five, so, however, 
that the aggregate of the ceiling area shall not, in any case, exceed 7.00 
standard hectares. 

(3) For the purposes of sub-section (2), all the lands owned 
individually by the members of a family or jointly by some or all the 
members of such family shall be deemed to be owned by the raiyats in 
the family. 

(4) in determining the extent of land owned by the raiyats ina 
family or the sole surviving member of a family or an adult unmarried 
person, the share of such raiyat or raiyats such sole surviving member, 
or such adult unmarried person as the case may be, in the lands owned 
by a co-operative society, company, co-operative farming society, Hindu 
undivided family or a firm shall be taken into account. 

Explanation.—For the purposes of this sub-section the share of 
a raiyat in a family or the sole surviving member of a family or an adult 
unmarried -person in the lands owned by a co-operative society or a 
joint family shall be deemed to be the extent of land which would be 
allotted to such raiyat or person had such lands been divided or parti- 
tioned, as the case may be. 
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(5) The lands owned by a trust or endowment other than of a 
public nature, shal, be deemed to be lands owned by the beneficiaries 
under the trust or endowment and each such beneficiary shall be deemed 
to be a raiyat under this Act to the extent of the share of his beneficial 
interest in the said trust or endowment. 

Section 148 provides for vesting of land in excess of ceiling area and is 
as follows :— 

“148. Vesting of land in excess of ceiling area.—(1) On the 
commencement of the provisions of this Chapter, any land owned by a 
raiyat in excess of the ceiling area applicable to him shall vest in the 
State free from all incumbrances. 

(2) Where any land vested in the State under sub-section (1) is 
being cultivated by a bargadar, the right of cultivation of such bargadar 
in relation to any such vested land which, including any other land 
owned or cultivated by him is in excess of 1.00 hectare, shall, on the 
commencement of the provisions of this Chapter, stand terminated. 

(3) Every bargadar shall, in relation to the land which he ts 
authorised by sub-section (2) to retain under his cultivation, become, 
on and from the date of commencement of the provisions of this Cha- 
pter, a raiyat.” 

24. Chapter III however is relevant for my present purpose and 
it would be.necessary to refer to Section 15A which is as follows :— 

“15A. Continuation of right of cultivation on bargadar’s death.— 
(1} Notwithstanding anything contained in any law for the time 
being in force or in any contract to the contrary, where a bargadar, 
cultivating any land, dies ata time when cultivation of such land by 
the bargadar was continuing, the cultivation of such land may be con- 
tinued by the lawful heir of the bargadar or where there are more than 
one lawful heir, by such lawful heirs of the bargadar as all the law- 
ful heirs of the bargadar may determine within the prescribed period : 

Provided that where the lawful heirs of the bargadar omit or 
fuil to make a determination as required by this sub-section, the officer 
or authority appointed under sub-section (1) of section 18 may 
nominate ore of the lawful heirs of the bargadar, who is in a posi- 
tion to cultivate the land personally, to continue the cultivation thereof. 

(2) The lawful heir of the bargadar who is determined or nomina- 
ted for the cultivation of the land shall cultivate the Jand subject to 
such terms and conditions as may be prescribed. 

(3) Where— 

(a) no lawful heir of the bargadar is in a position to cultivate 
the land personally or 

(b) the lawful heirs of the bargadar fail to determine, within the 
prescribed period, the heir by whom the cultivation of the land will 
be continued and the officer or authority appointed under sub-section 
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(1) of Section 18 also omits or fails to nominate, within the prescribed 
period, any lawful heir of the deceased bargadart for the continuation 
of the cultivation of the land, or 

(c) the person determined or nominated under sub-section (1) 
omits or fails to take any steps, within the prescribed period, for the 
continuation of the cultivation of theJand, cultivation of the land may 
be continued by such person whether an heir of the deceased bargadar 
or not, as may be nominated by the person whose land was cultivated 
by the deceased bargadar.” 

25. Sections 16 & 17 are also important. The said sections provide 
as follows :— 

“16. Share of produce payable by a bargadar (1) The produce of 
any land cultivated by a bargadar shall be divided as between the bar- 
gadar and the person whose land he cultivates— 


(a) in the proportion of 50:50 in a case where plough, cattle, 
manure and seeds necessary for cultivation are supplied by the person 
owning the land, 

(b) in the porportion of (75:25), in all other cases, 

(2) The bargadar shall tender within the prescribed period, to the 
person whose land he cultivates, the share of the produce due to such 
person. 

(3) Where any share of produce tendered under sub-section (2) 
is accepted by the person whose land is cultivated by the bargadar, 
each party shall give to the other a receipt, in such form as may be 
prescribed, for the quantity of the produce received by him. 

(4) If the person whose land is cultivated’by the bargadar refuses 
to accept the share of the produce tendered to him by the bargadar, 
or to give a receipt therefor, the bargadar may deposit, within the 
prescribed period, such share of the produce with such officer or 
authority as may be prescribed and such deposit shall discharge the 
bargadar from his obligation to deliver the share of the produce to the 
person whose land he cultivates ; 

Provided that where the quantity of the produce deposited by the 
bargadar is less than the quantity of the produce due to the person 
whose land he cultivates, the obligation of the bargadar with regard 
to the delivery of the deficiency in relation to the produce shall 
continue. 

(5) Where a deposit referred to in sub-section (4) has been made 
the prescribed officer or authority shall — 

(a) give to the bargadar a receipt in such form as may be prescrib- 
ed stating therein the quantity of the produce deposited by the bargadar 
and the particulars of the person for whom the produce has been 
deposited ; and : 

(b) give intimation of such deposit, in such form and in such 
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manner as may be prescribed, to the person for whom the produce 
has been deposited. 

(6) Where any produce is deposited under sub-section (4) and 
the person for whom the produce has been deposited does not take 
delivery of such produce within fifteen days from the date of service 
onhim of the intimation of such deposit, the officer or authority 
referred to in sub-section (4) may sell such produce and deposit the 
proceeds of such sale, after deducting therefrom the cost of conducting 
the sale, in the treasury, in revenue deposit, to the credit of the person 
for whom the produce has been deposited and give intimation of such 
deposit to such person, in such form and in such manner as may be 
prescribed. r 

(7) The bargadar shall store or thrash the produce— 

(a) at such place as may be agreed upon between him and the 
person whose land he cultivates, or 

(b) where there is disagreement between them at such place as 
may be fixed by him after giving notice, in writing, served in the 
prescribed manner, to the person whose land he cultivates : 

Provided that the person whose land is cultivated by the bargadar 
may at any time during the storage or thrashing of the produce, 
enter the place where the produce has been stored or is being thrashed 
for the purpose of inspecting the storage or thrashing, as the case 
may be, of the produce. 

26. Section 17 deals with the termination of cultivation by bargadar 
and is as follows :— 

“17. Termination of cultivation by bargadar (1) No person shall 
be entitled to terminate cultivation of his land by a bargadar except in 
execution of an order, made by such officer or authority as the State 
Government may appoint, on one or more of the following grounds : 

(a) that the bargadar has without any reasonable cause failed to 
cultivate the land or has used it for any purpose other than agriculture ; 

(b) that the land is not cultivated by the bargadar personally ; 

(c) that the bargadar has failed to tender or deposit to the full 
extent the share of the produce as required by sub-section (2), or sub- 
section (4), as the case may be, of Section 16: 

Provided that no order for the termination of cultivation, made on 
the ground specified in this clause, shall be given effect to if the 
bargadar delivers to the person, whose land he cultivates, the share 
of the produce due to such person, or pays to him the market price 
thereof, within such time and in such instalments as the officer or 
authority making the order may, having regard to all the circumstances 
of the case, specify in this behalf. 

(d) that the person owning the land requires it bonafide for 
bringing it under personal cultivation ; 
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Provided that the person owning the land shall not be entitled to 
terminate cultivation by a bargadar of only so much of land as, together 
with any other land in the personal cultivation of such person does 
not exceed 3.00 hectares : 

Provided further that such person shall not be entitled to so 
terminate cultivation by a bargadar as to reduce the aggregate area 
of the land cultivated by the bargadar to less than 1.00 hectare. 

Explanation. — In determining the areas specified in the foregoing 
provisos no transfer of land made after the commencement of the 
West Bengal Land Reforms (Amendment) Act, 1970, shall be taken 
into account. 

Explanation.—For purpose of’ clause (b), a bargadar who 
cultivates the land with the help of members of his family shall be 
deemed to cultivate it personally, 

(2) If a person fails to bring under personal cultivation 
any land, the cultivation of which by a bargadar has been 
terminated by him under clause (d) of sub-section (1) or allows 
such land to be cultivated by some other bargadar within two years 
of the date of such termination, the prescribed authority shall sell it, on 
such terms and conditions as may be prescribed regarding the payment 
of the price, to the bargadar who was evicted under clause (d) of 
sub-section (1), and if such bargadar is unwilling to take the land at 
the market value or for any other reason, the land may be sold to 
other personsand the surplus sale-proceeds, if any, after deducting 
the expenses of the sale, shall be paid to such person. 

(3) The provisions of section 8 shall not apply to any land 
purchased by a bargadar under sub-section (2) of this section. 

(4) No bargadar shall be entitled to cultivate more than 6.00 
hectares of land. In computing this area any land owned by the 
bargadar as well as the land cultivated by him as a bargadar shall be 
taken into account. 

(5) Ifa bargadar cultivates land in excess of (6.00 hectares) the 
share of the produce due to him asa bargadar in respect of the land 
in excess of 6.00 hectares shall be forfeited to the State Government 
by order made in this behalf by a Revenue Officer. 

(6) Where any land cultivated by a bargadar is in excess of the 
limit specified in sub-section (4), the person whose land is cultivated by 
such bargadar shall, if the excess land is within the provisions of 
Chapter II-B, have the land cultivated by any person referred to in 
‘Section 49 who is willing to cultivate the said land as a bargadar. 

Explanation.— For the purposes of clauses (d) of.gub-section (1) 
and sub-section (2), “personal cultivation “shall not include cultivation 
by servants or labourers on wages payable in cash or kind not being as 
a share of the produce or both. 
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27. Jt is now necessary to refer to the relevant provisions of section 
18 of the said Act. It is important to refer fo the said provision because 
as I have mentioned before one of the contesitions that has urged in these 
applications is that for the determination of the status of a Bargadar the 
provisions of Chapter III of the said Act would apply and aot Chapter 
Vil. The relevant provisions of section 18 are as follows: — 

“18, Jurisdiction to decide certain disputes. (1) Every dispute 
between a bargadar and tie person whose land he cultivates in respect 
of any of the following matters, namely *— 

(a) division or delivery of the produce ; 

(aa) recovery of produce under Section 16A ; 

(b) termination of cultivation by the bargadar ; 

Provided that no application for decision of any dispute in respect 
of delivery of the produce referred to in clause (a) shall be entertained 
unless such application is presented to the officer or authority within 
two years from the date on which the delivery of the produce falls 
due. 

(2) If in deciding any dispute referred to in sub-section (1) (or 
otherwise) any question arises as to whether a person is a bargadar or 
not and to whom the share of the produce is deliverable, such question 
shall be determined by the officer or authority mentioned in sub-section 
(1). 

28. Itis not necessary to referto sub-section 2A, 2B and also to 
the (3), (3A), sub-section (4), sub-section (5) and sub-section (6) for my 
present purpose. These mainly deal with the monetary compensation that 
may be paid in certain circumstances. Section 18A deal with the conti- 
nuance in office of officers and authorities appointed under Sections 17 and 
18 until successor commences to function. I do not think for my present 
purpose it is necessary to refer to the said sections. The section provides 
for appeals. Section 19A deals with the penalty and the same is also not 
relevant for my present purpose. Section 19B is of some relevance and is 
as follows :— 

“19B. Restoration of land to bargadar,—(1) Ifa person owning 
any land terminates or causes to be terminated the cultivation of the 
land bya bargadar in contravention of the provisions of this Act, 
then any officer specially empowered by the State Government in this 
behalf, shall, on an application by such bargadar, by order direct — 

(a) in a case where such land has not been cultivated by the owner 
or by any person on his bebalf other than a bargadar, that the land be 
immediately restored to the applicant and further that forty per cent 
of any produce of the land shall be forfeited to the State Government 
and the remaining sixty per cent of such crops shall be retained by the 
applicant. 

(b) in a case where such land has been cultivated by a new bargadar 
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engaged by the owner, that the land be restored at the end of the 
cultivation season to the applicant and further that the new bargadar 
shall retain fifty per cent of the crops harvested before restoration and 
make over the remaining fifty pet cent of such crops to the applicant. 

(2) An appeal shall lie to the Collector - against any order made 
under sub-section (1). 

(3) For purposes -of sub-section (2), Collector shall include an 
Additional Collector, a Deputy Collector, a Sub-Collector, a Sub- 
Deputy Collector, or any officer specially, empowered by the State 
Government in this behalf.” 

29. Section 20 deals with procedure and execution and Section 
20A deals with setting aside of order for termination of cultivation by 
bargadars and is to the following effect :— 

“20A. Setting aside of order for termination of cultivation by 
bargadars.— Notwithstanding anything contained in any law for the 
time being in force, where before the commencement of the West Bengal 
Land Reforms (Amendment) Act, 1969, an order for the termination 
of cultivation of any lend by a bargadar had been made under clause (b) 
of sub-section (1) of Section 18 but such order has not been given effect 
to (whether by reason of the operation of any law or otherwise), before 
the commencement of the West Bengal Land Reforms (Amendment) 
Act, 1970, then, such order shall on such commencements, stand vacated 
and the officer or authority by whom such order was made shall, after 
giving notice to the parties concerned, decide the dispute in accordance 
with the provisions of Section 17 as amended by the West Bengal 
Land Reforms (Amendment) Act, 1972.” i 

30. Section 20B is as follows :— 

“20B. Surrender or abandonment by bargadar, (1) If a bargadar— 

(a) surrenders his right to cultivate in relation to any land 
cultivated by him as a bargadar, or 

(b) voluntarily abandons cultivation of such land, the person, 
whose land was cultivated by the bargadar, may give information in 
writing of such surrender or abandonment to the officer or authority 
appointed under sub-section (1) of Section 18, having jurisdiction in 
the area in which such land is situated. - 

(2) On receipt of such information, such officer or authority shall 
issue a notice, in the prescribed form, to the bargadar, and after giving 
the bargadar and the person whose land was cultivated by the barga- 
dar, an opportunity of being heard and making such inquiries as he 
or it may deem necessary determine whether the bargadar voluntarily 
surrendered or abandoned his right of cultivation in relation to such 
land. 

(3) If such officer or authority determines that the bargadar had 
not voluntarily surrendered or abandoned the cultivation of the land 
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which was being cultivated by him as such and that he had been com- 
pelled by force or otherwise to surrender or abandon the cultivation of 
such land, such officer or authority shall restore the bargadar to the 
cultivation of the land, or where the bargadar is not available or is not 
willing to be restored to the cultivation of such land the person whose 
land was so cultivated shall not resume personal cultivation of the 
land but we may, with the permission of such officer or authority get 
the land cultivated by any person, referred to in section 49, who is 
willing to cultivate the land as a bargadar. 

(4) If such officer or authority determines that the bargadar had 
voluntarily surrendered or abandoned the cultivation of the land 
which was cultivated by him as such, the person whose land was 
being so cultivated, shall not resume personal cultivation of such land 
but he may, with the permission of such officer or authority, have the 
land cultivated by any person, referred to in Section 49, who is willing 
to cultivate the land as a bargadar. 

(5) Any contravention of the provisions of sub-section (3) or sub- 
section (4) shall be an offence punishable with imprisonment for a term 
which may extend to six months, or with fine which may extend to one 
thousand rupees, or with both.” 

31. Section 21 bars the jurisdiction of the Court and is to the 
following effect :- 

“21. Bar of jurisdiction.—(1) No order of other proceedings what- 
soever under this Chapter shall be questioned in any civil court and no 
civil court shall entertain any suit or proceeding in respect of any 
matter mentioned in Sections 17 and 18. 

(2) On the appointment of officers or authorities under this 
Chapter all proceedings pending before any Bhagchash Conciliation 
Board established under the West Bengal Bargadars Act, 1950, shall 
stand transferred to the officer or authority having jurisdiction over 
the area in which the land, to which the proceedings relate, is situated. 

(3) If any question as to whether a person is or is not a bargadar 
arises in the course of any proceedings before apy Civil or Criminal 
Court, the Court shall refer it to the officer or authority mentioned in 
sub-section (1) of Section 18 for decision.” 

32. The most important provision which calls for consideration 
in the instant case is the provision of Section 21B inserted by West Ben- 
gal Land Reforms (Amendment) Act, 1977. Section 21B is to the following 
effect :— 

“21B. Person cultivating land of another person to be presumed 
to be a bargadar in certain cases. A person lawfully cultivating any 
land belonging to another person shall be presumed to be a bargadar 
in respect of such land if such person is not a member of the family 
of the other person whose land he cultivates and the burden of proving 
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that such person is not a bargadar or that the land isin his personal 
cultivation shall, notwithstanding anything to the contrary contained 
in any other law for the time being in force, lie on the persén who 
alleges that the person cultivating the land is not a Bargadar in respect 
of such land.” 
It may incidentally be mentioned that the explanation for the purpose of 
clause (d) of sub-section (1) and sub-section (2) under clause 17 was also 
introduced by the said West Bengal Land Reforms (Amendment) Act, 
1977, Chapters IV, V & VI are not relevant for my present purpose. The 
next most important chapter which requires consideration in this case is 
Chapter VIT which is the chapter dealing with the maintenance and revi- 
sion of the record of rights. Section 50 which deals with the maintenance 
of the record of rights is as follows :— 


“50. Maintenance of the record of rights. —The Revenue Officer 
especially empowered by the State Government in this behalf shall 
maintain up-to-date in the prescribed manner the village record-of- 
rights by incorporating therein the changes on account of— 

(a) mutation of names as a result of transfer or inheritance ; 

(b) partition, exchange, or consolidation of lands comprised in 
holdings, or establishment of Co-operative Farming Societies ; 

(c) new settlement of lands or of holdings ; 

(d) variation of revenue ; 

(e) alteration in the mode of cultivation, for example by a 
bargadar ; 

(f) such other causes as necessitate a change in the record-of- 
rights.” 

33. It may not be inappropriate to bear in mind that by notification 
no. 20478 L. Ref. dated 21. 8. 75 the Governor has appointed all Junior 
Land Reform Officers in the State of West Bengal to discharge within 
their respective jurisdiction the functions of the Revenue Officer under 
section 50 of the Act. In exercise of the power conferred by section 50 
the Governor has been further pleased to specially empower the said 
Revenue Officers for the purposes of the said section. Section 51 deals 
with the revision or preparation of record-of-rights and is to the following 
effect :— 

“51. Revision or preparation of the record-of-rights.— 

(1) The State Government may, in any case if it so thinks fit, 
make an order directing that record-of-rights in respect of any district 
or part of a district be revised or prepared by a Revenue Officer in 
accordance with the provisions of this Chapter and such rules as may 
be made by the State Government in this behalf. 

(2) A notification in the Official Gazette of an order under sub- 
section (1) shall be conclusive evidence that the order has been duly 
made. 
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(3) When an order is made under sub-section (1), the Revenue 
Officer shall record in the record-of-rights to be revised as prepared in 
pursuance of such order, such particulars as may be prescribed. 

(4) Notwithstanding anything contained in the West Bengal Non- 
Agricultural Tenancy Act, 1949, where any non-agricultural land is 
comprised in the holding of a raiyat or where any agricultural land is 
comprised in any non-agricultural tenancy, the Revenue Officer shall — 

(a) divide the holding or tenancy, as the case may be, so as to 
constitute separate holdings or tenancies for the agricultural land and 
the non-agricultural land ; 

(b) apportion the existing revenue or rent, as the case may be, 
between the holdings and the tenancies so constituted, on the basis of 
area; and 

(c) record the non-agricultural tenant holding any agricultural 
land, whether under a superior tenant or not, as a raiyat holding 
directly under the State. 


(5) There shall be a separate khatian for each raiyat and the 
khatian shall include all lands held by such taiyat in one mauza. 

Section 51A deals with the draft and final publication of the record-of- 
rights and is to the following effect :— 

“SLA. Draft and final publication of the record-of-rights. (1) 
When a record-of-rights bas been revised or prepared, the Revenue 
Officer shall publish a draft of the record so revised or perpared in 
the prescribed manner and for the prescribed period and shall receive 
and consider any objections which may be made during such period to 
any entry therein or to any omission therefrom. 

(2) When such objections have been considered and disposed 
of according to such rules as the State Government may make in his 
behalf, the Revenue Officer shall finally prepare the record and cause 
such record to be finally published in the prescribed manner and make 
a certificate stating the fact of such final publication and the date there- 
of and shall date and subscribe the same under his name and official 
designation. : 

(3) Separate publication of different parts of draft or final records 
may be made under sub-section (1) or sub-section (2) for different local 
areas. 

(4) An officer specially empowered by the State Government may, 
on application within one year from the date of final publication of 
the record-of-rights under sub-section (2), revise an entry in the record 
finally published in accordance with the provisions of sub-section (2) 
after giving the persons interested an opportunity of being heard and 
recording reasons therefor. - 

(5) Any person aggrieved by an order passed in revision under 
sub-section (4) may, within such period and on payment of such court- 
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fees as may be Prescribed, appeal in the prescribed manner to (the 
Additional District Magistrate of the district in which land is situated). 

Provided that every appeal pending before a Special Judge 
appointed under Section 51D at the commencement of Section 19 of 
the West Bengat Land Reforms (Amendment) Aet, 1971, shall, on 
such Commencement, stand transferred to, and be disposed of by, the 
Additional District Magistrate and on such transfer, every such appeal 
shall be dealt with from the stage at which it was so transferred and 
shall be disposed of in accordance with the provision of this Act, as 
amended by the West Bengal Land Reforms (Amendment) Act, 1972. 

(6) The certificate of final publication referred to in sub-section 
(2), or in the absence of such certificate, a certificate signed by the 
Collector of any district in which the area to which the record-of-rights 
relates is wholly or partly situate, stating that a record-of-rights has 
been finally published on a specified date, shall be conclusive proof of 
such publication and of the date thereof. 

(7) The State Government may, by notification in the Official 
Gazette, declare with regard to any area specified in the notification 
that the record of rights for every village included in such area has been 
finally published and such notification shall be conclusive proof of such 
publication. 

(8) In any suit or other proceeding in which a record-of-rights 
revised or prepared and finally published under this Chapter, or a 
duly certified copy of the record or an extract therefrom, is produced, 
such record-of-rights shall be presumed to have been finally. published 
unless such publication is expressly denied. 


(9) Every entry in the record-of-rights finally published under 
sub-section (2) including an entry revised under sub-section (4) or 
corrected under Section 51B shall, subject to any modification by 
an order on appeal under sub-section (5), be presumed to be correct.” 

Section 51B provides that any Revenue Officer specially empowered 
by the State Government in this behalf may of his motion at any time or 
on application within one year from the date of the certificate of final 
publication of the record-of-rights under sub-section (2) of Section SLA, 
Correct any entry in such record of rights which he is satisfied has been 
made owing to a bonafide mistake. The proviso is not important for my 
present purpose. Section 5!C bars the jurisdiction of Civil Court in 
respect of certain matters. It is also not very relevant for my present 
purpose to set out the provisions of the said section. Chapters VIII & IX 
is not important except Section 60 which deals with the power to make 
rules. The said section is as follows : - 

“60. Power to make rules.—(1) The State Government may, 
after previous publication, make rules for carrying out the purposes 
of this Act. 
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(2) The rules so made shall have effect as if they were incorpora- 
ted in this Act.” 
` 34. In this connection it is also necessary to refer to Section 59 of 
the West Bengal Estates Acquisition Act, 1953 be:ause some argument 
was made on this aspect. The said section of the West Bengal Estates 
Acquisition Act, 1953 reads as follows : — 

“59. (1) The State Government may, after previous publication 
make rules for carrying out the purposes of this Act. 

(2) In particular, and without prejudice in the generality of the 
foregoing power, such rules may provide for all or any of the matters 
which, under any provision of this Act, are required to be prescribed 
or to be provided for by rules.” 

35. Rules bave been framed under Section 60, for example, West 
Bengal Land Reforms (Bargadars) Rules, 1956. It is not necessary for 
my present purpose to refer to the said rules. It is also not necessary to 
refer to the West Bengal Land Reforms (Prescribed Authority) Rules, 
1964 nor to the West Benga! Land Reforms (Transfer of Holding) Rules, 
1965. Butsome provisions of the West Bengal Land Reforms Rules, 
1965 hereinafter referred to as the said rules will have to be referred in view 
of the contentions raised in this case. Section 21 of the rule before its 
amendment by the notification dated 19th of September, 1971 reads as 
follows :— . 

“2l. Manner of maintenance of record-of-rights.— Whenever 
change is required to be made in the record-of-rights. on account of 
any of the causes mentioned in clauses (a) to (i) of section 50, the 
matter shall be brought to the notice of the Revenue Officer especially 
empowered by the State Government for maintaining up to date the 
village record-of-rights and all papers containing the original orders 
passed in mutation and other cases or authenticated copies of such 
orders shall be made available to him. On receipt of the original 
orders or authenticated copies thereof the Revenue Officer shall make 
necessary corrections in the record-of-rights and shall subscribe his 
dated signature to such corrections noting the authority under which 
the corrections have been made. After the corrections have been made, 
the Revenue Officer shall inform the parties concerned and, if necessary, 
the Settlement Department of the changes made in the record-of-rights. 

36. By the notification dated 19th of September, 1978 rule 21 
was amended as foliows :— 

“‘Re-number rule 21 of the said rulesas sub-rule (1) of that rule 
and after sub-rule (1) as so renumbered, add the following 
sub-rule ;— i 

“(2) Notwithstanding the provisions of sub rule (1), the Revenue 
Officer may, on his own motion, incorporate in the village, record-of- 
rights any change on account of clause (e) of section 50 afier making 
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such inquiry including on-the-spot inquiry and inspection as he may 
deem fit, and after giving the parties interested an opportunity of 
being heard. After the change has been incorporated, the Revenue 
Officer shall inform the parties concerned and, if necessary, the Settle- 
ment Department of such change in the record-of-rights.” 

37. Rule 22 deals with the procedure for revising or preparing 
record-of-rights, Rule 23 deals with the particulars to be recorded and 
Rule 24 deals with the publication of the draft record. 

38. Schedule A of the said rules deal with the procedure for 
revision or preparation of record-of-rights and prior to the amendment 
by the notification dated 9th of September, 1978 was to the following 
effect :— 


“1, Procedure for revision or preparation of record-of-rights.— 
When an order has been made under section 51 directing that a record- 
of-rights be revised or prepared by a Revenue Officer in respect of the 
land of any district or part thereof the record-of-rights shall be 
revised or prepared by the following processes, namely : — 

(i) Traverse survey ; 

(ii) Cadastral survey ; 

(iii) Preliminary record writing (or Khanapuri) ; 

(iv) Local explanation (or Bujharat) ; 

(v) Attestation; 

(vi) Publication of the draft record-of-rights ; 

(vii) Disposal of objections ; 

(viii) Preparation and publication of the final record-of-rights : 

Provided that any of the steps referred to in items (i) to (v) may 
be omitted or amalgamated with another with the previous permission 
of the State Government : 

Provftled further that a Revenue Officer who has been appointed 
with the additional designation of “Settlement Officer” may, at any 
time before final publication of the record-of-rights, direct that any 
portion of the proceedings in respect of the revision or preparation of 
the record-of-rights of any direct or part thereof, shall be cancelled 
and that such proceedings shall be carried out de novo from such stage 
as he may direct. 

2. Traverse survey.— The cadastral survey of any district or part 
of a district in respect of which an order under sub-section (1) of 
section 51 for revision or preparation of record-of-rights has been 
made shall be based upon a traverse survey, and such traverse 
survey, shall ordinarily be carried out by theodolite observations. 

3. Cadastral Survey.—(1) in the course of proceedings under 
sub-section (1) of section 5l a large scale map showing roads, rivers, 
railways and other physical features of the country, as well as 
homesteads and other fields, shall be prepared foreach village as 
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adopted in the general land revenue survey which has been made in 
the State of West Bengal or in any survey made by the State Govern- 
ment by notification in the Official Gazette as defining villages in 
any specified area : — 

Provided that for any specified area, whether previously notified 
as a village or not, the State Government may direct that the prepara- 
tion of a mapas aforesaid be dispensed with or that such map be 
prepared either by adopting any map or plan previously prepared by 
the Government or by any local authority or by any private party 
after such modifieation, if any, as may be considered necessary with 
a view to representing the existing state of affairs, for the purpose of 
the revision or preparation of the record-of-rights under the Act : 

(2) When the area contained within the external boundaries 
of the village maps of the previous survey contemplated by sub- 
paragraph (1) is unsuitable as the unit of survey and record, the 
Settlement Officer shall, ascertaining as far as possible, the opinions 
of the raiyats concerned, submit his proposals for the determination 
of the area to be adopted as the unit of record and survey to the 
Board of Revenue through the controlling officers to whom he is sub- 
ordinate. That unit shall, if sanctioned by the Board of Revenue, be 
adopted in framing the record-of-rights and shall be deemed to cons- 
titute a village when a notification adopting it as such has been issued 
in the official Gazette by the State Government. The Board of 
Revenue shall submit a copy of its order in each to the State Govern- 
ment for the issue of the notification. 


4. Khanapuri.— At this and the two following stages, the draft 
record-of- rights shall be revised or prepared. The draft record shall 
consistof statements of rights which are hereinafter styled the Khatians. 
There shall ordinarily be a separate khatian for each person interested or 
each group of persons jointly interested, in the land and each khatian 
shall show the rights and liabilities of each person or group of persons 
according to the particulars referred to in rule 23. At this stage all 
such particulars shall be entered in the draft record-of-rights. At this 
Stage there shall also be prepared a field index or khasra arranged 
according to the serial numbers of the fields in the villages. This field 
index shall not form part of the draft record-of-rights. 

5. Bujharat.—When the areas of the fields have been extracted 
and entered in the draft record-of-rights a copy of each khatian shall 
be made over by a Revenue Officer to the person or body of persons 
in whose name or names the khatian has been opened or to their 
representatives. Each khatian shall then be examined on the 
ground, with reference to the village map, by a Revenue Officer or 
such other person as may be authorised by him in this behalf and ex- 
plained to the person or persons concerned or their representatives, if 
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present. In this process the Revenue Officer or the authorised person 

shall make such corrections as are necessary in the map, in the draft 

records, and in the copies of the khatians which have been distributed, 

if they can be produced for this purpose. At this stage entries of the 

revenue and cesses which are payable according to the statement of the 
raiyat shall be made in the draft khatians of the raiyats and in such 
copies as are produced ; but the other particulars which are omitted 
at the stage of khanapuri record writing shall be deferred until the’ 
Stage of attestation. 

6. Attestation.—(1) The attestation of each village shall be 
taken up at a convenient place in or near-the village as far as possible. 
Before attestation begins the Revenue Officer may cause a plot to 
plot enquiry and survey where necessary, for incorporating changes 
in maps previously prepared and for making a preliminary record of 
the names of possessors of each plot in operation where stages referred 
to in items (i) to (iv) of paragraph I have been omitted. A procla- 
mation shall also be published before attestation begins in the village 
giving due notice to the raiyats and calling upon them to appear 
before the Revenue Officer on the date fixed, with relevant documents 
in support of their title and possession. The proclamation shall also 
specify that all persons who have derived or lost interest in any 
khatian should invariably be present at the time of attestation and shall 
all changes which occurred in any holding since the last preparation of 
the finally published record-of-rights due to— 


(a) inheritance, succession, transfer or otherwise, 

(b) amalgamations or sub-division of holdings ; 

(c) new settlement : or 

(d) any other reasons. 

all shall be brought to the notice of the Revenue Officer. As each 
person appears before him the Revenue Officer shall examine his 
khatian, read out all the entries, make corrections where required, and 
see that the khatian is complete in all particulars Disputes regarding 
the ownership of land, or the ownership of any interest in land, skall be 
deciced by the Revenue Officer in a summary manner and on the 
basis of present possession. In the khatian of each raiyat or group of 
raiyats he shall enter with his own hand, the special conditions and 
incidents (if any) of the tenancy and the revenue lawfully payable to 
the State Government. Where revision is being made of previously 
prepared record-of-rights and finally published under any law for the 
time being in force, no fresh entry regarding these details is necessary, 
if they are found to be correct on the basis of present and actual 
possession or possession during the period stated above. In each of 
the khatians attested the ceases lawfully payable to the State Government 


<a 
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shall be recorded. The Revenue Oficer shall then sign and date the 
office copy of the khatian. When the Revenue Officer has completed 
the attestation of all the khatians of a village he shall draw up a formal 
proceeding to that effect. 

(2) If during the enquiry and survey referred to in sub-paragraph 
(I) it appears to the Revenue Officer that the area contained within the 
external boundaries of the village maps of the previous survey is un- 
suitable ag the unit of survey and record, he shall, after ascertaining 
as far as possible the opinion of the raiyat concerned, submit his 
proposals for the determination of the area to be adopted as the 
unit of record and survey to the Board of Revenue through the Contro- 
lling Officers to whom he is sub-ordinate. Thereafter the procedure 
laid down in sub-paragraph (2) of paragraph 3 shall apply mutatis 
mutandis. In causing the aforesaid enquiry and survey, the Revenue 
Officer may also incorporate in the last settlement maps the plans 
prepared by other departments of Government as well as by private 
parties after such check as he considers necessary witha view to rep- 
resent the existing state of affairs. 

7. Allotment of separate plot number. Where the land has been 
partitioned, the Revenue Officer may assign such separate plot numbers 
as may be needed for the purpose.” 

Rule 8 of Schedule A deals with the draft publication, disposal of objec- 
tions and final publication of the record-of-rights. It is not necessary for 
my present purpose to set out the said rule but it is important to bear in 
mind that by the notification dated 9th of September, 1978 the said rules 
in Schedule A have been amended and the said amendments are as follows :- 

(1) in clause 1, for the second proviso, substitute the following 
proviso : 

“Provided further that a Revenue Officer who has been appointed 
with the additional designation cf Settlement Officer may, either on his 
own motion or on receipt of applications from others at any time 
before final publication of the record-of rights, direct- 

i (i) that any portion of the proceedings in respect of the revision 
or preparation of the record-of-rights of any district or part thereof 
shall be cancelled and that such proceedings shall be carried out de novo 
from such stage as he may direct : 

(ii) that names of bargadars shall be incorporated in the record- 
of-rights by the Revenue Officer subordinate to him after holding such 
enquiry and after giving the persons claiming as bargadars and the owa- 
ers of the land concerned such opportunity of being heard as the 
Revenue Officer may deem fit; . 

(iii) that names of occupiers of land who have been given the 
status of a raiyat or a non-agricultural tenant as the case may be, under 
the West Bengal Acquisition and Settlement of Homestead Land Act, 
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1969 (West Bengal Act XV of 1969) or the West Bengal Acquisition 
of Homestead Land for Agricultural Labourers, Artisans and Fisher- i 
men Act, 1975 (West Bengal Act XLVII of 1975) shall be recorded as 
such by the Revenue Officer subordinate to him by opening a khatian 
for each of them; or 

(iv) that names of transferors to whom land has been restored 
under the West Bengal Restoration of Alienated Land Act, 1973 (West 
Bengal Act XXIII of 1973) shall be recorded in the record-of-rights by 
the Revenue Officer subordinate to him”. 

(2) to clause 5, add the following Explanations ; 


“Explanation I : If the name of bargadar or an occupier of ‘Iland 
or a transferor, referred to in the second proviso to clause l, is recor- 
ded at a stage subsequent to Bujharat, a copy of each khatian shall be 
made over by the Revenue Officer to the person in whose name the 
khatian has been opened or to his representative. 

Explanation II: In the case of a bargadar, the Revenue Officer 
may, pending issue of a copy of the khatian, give a certificate to the 
bargadar in such form as the State Government may prescribe.” 

39. Schedule B of the rules deal with the powers of officers making 
surveys and revising or preparing record-of-rights. It is not also necessary 
to refer in detail to the said rules. I may here mention that by an amend- 
ment introduced on 25th of September, 1978 Rule 2 of the West Bengal 
Land Reforms Rules have been amended as follows :— 

In the said Rules, after rule 2, insert the following rule : 

‘24. Determining of the area of locality for the purpose of sub- 
section (8) of section 2. For the purpose of sub-section (8) of Section 
2 of the Act,“‘Locality” shall include an area situated within a radius of 
eight kilometres measured from the north-west corner of the land owned 
by a person ; 

Provided that if such land is beyond eight kilometres from the 
residence of such person or any member of his family but the area 
of the mauza in which such Jand is situated is within eight kilometres 
from such residence, such residence shall be deemed to be within such 
locality”. 

40. One of the main challenge in these applications is to the pro- 
cedure envisaged in the circular or a communication dated Sth of July, 
1978. On behalf of the petitioners it has been strenuously argued that the 
said circular or communication was an executive direction and recording 
of Bargadars according to the petitioners have normally been done in 
compliance with the said cireular and in violation of the provisions of 
relevant statutory provisions and rules. It is, thereof, necessary to examine 
the circular and see whether the circular is in violation. The said circular 
has therefore to be set out :— 


‘em 
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GOVERNMENT OF WEST BENGAL. 
Board of Revenue West Bengal. 
Section ‘A’, G. E. Branch. 


Memo. No. 12304(27) G. E. Dated, Calcutta, the 5th July, 1978. 
To 

1. The Director of Land Records and Surveys, West Bengal. 

2. The Additional District Magistrate (Land Reforms). 

3. The Additional Deputy Commissioner (Land Reforms). 


4. The Settlement Officer. 
Sub :—‘OPERATION BARGA’ Decision taken in the workshop 
held on June 23rd and 24th, 1978. 
1. The entire work of recording of bargadars under an intensive drive 
as envisaged in the decision of the workshop may be broadly divided 


-into the following 5 distinct operations ; 


(1) Identification of the priority pockets with large concentration 
of bargadars. 

(2) Formation of squads. (3) Meetings with the bargadars. 

(4) Reconnaisance and field verification. (5) Actual recor- 

ding. - 
1, 2. Identification of priority pockets will have to be made in 
consultation with the local peasants organisations. The Settlement 
records (Records as finally published under the provisions of the EA 
Act or those prepared during the current settlement operation under 
the WBLR Act) may give an idea about the concentration of bargadars. 
The number of unrecorded bargadars may be assessed on the basis of 
information to be furnished by the peasants’ organisations as also by 
the local officers. This item of work, namely, Identification of priority 
pocket is very important and unless efforts to record the bargadars are 
put in areas where there is real concentration of bargadars the entire 
exercise will be fruitless. The settlement officers and the ADMS (LR) 
will personally see that the “area of priority” has been correctly 
identified. 

2. The squad of functionaries to be formed for the purpose will 
consist of Kanungos JLROS and requisite number of Amins. The 
Settlement Officer will spare the requisite number of Kanungos for the 
purpose. The local JLRO will have to be invariably associated with 
this Squad. The JLROS from other circles of the same district should 
also be included. Where there is large concentration of tribal 
bargadars, Kanungos of the Tribal Welfare Department should also be 
associated with the job. In selecting the Amins proper care should be 
taken to ensure that only those persons who have got considerable 
experience of field work are selected. The Squad for each priority 
area should be immediately formed. There is no-objection to one 
Squad being formed for more than one priority area in close proximity 
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provided the first area is quickly covered and the second one taken up 
almost simultaneously. The priority areas identified should be tagged 
with this Squad well ahead so that the Squad may plan their own move- 
ment and action according to the programme. The entire job of forma- 
tion of this Squad and their movement to the different priority areas 
should be decided personally by the Settlement Officer and the ADM 
(LR) jointly so that there is no dislocation in the programme when the 
actual operation starts. 

3. The basic purpose of holding meetings with the bargadars is 
to explain to them the objectives of the special drive of “OPERA- 
TION BARGA’ and to bring home to them the benefits that will be 
thrown open to them once they are brought into the Settlement 
record thereby to enable them to overcome the fear Psychosis. The 
value of the meeting should be as near the places of the residence of the 
bargadars as possible. During discussion with the bargadars the 
officials should try to talk to them in such a way that the bargadars take 
this exercise as a genuine attempt on the part of the Government to 
protect their rights and interests. The officials who will be required to 
organise such meetings should, therefore, be properly briefed. 

4. The re-connaisance and field verification are intended to be 
operation very similar to the pre KB enquiry done in the Settlement 
Operations. The aim will be to assess firstly the incidents of bargadars 
in a particular target area. ‘This also will offer the Field Officers an 
Opportunity to ascertain the actual state of affairs in the field. The veri- 
fications is important in as much as the recording of the bargadars will be 
based primarily on this verification. Necessary note of such verification 
should be kept by the enquiring officials. The informations received 
during the evening meeting regarding barga cultivation should be verified 
during the field enquiry and any additional information regarding barga 
cultivation received during such enquiry should also be noted for 
further follow up action including verification under section 21B of the 
LR Act, the presumption being in favour of bargadars. There are 
however cases of affluent farmers leading in the lands of poor raiyats 
for raising high yielding variety of crops. Such affluent farmers are 
not traditional bargadars and as such their names must not be recorded 
as bargadars. There are also may the cases of relatives of raiyats 
putting forward their claims for recording their names as bargadars 
with an ulterior motive of keeping the lands within the family 
circle in case of any future eventuality. In recording bargadars the 
relationships between the landowners and the claimants should be 
discreetly looked into. ; 

5. When after enquiry as indicated above a person is found to 
be a bargadar, he should be recorded as such under section 50 of the 
Land Reforms Aet in the usual manner in the areas where Revisional 
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Settlement Operation has not yet been taken up. In the areas where, 
however, Revisional Settlement Work has already been taken up and 
is in different stages, the recording of bargadars will have to be done 
under section 51 Ibid. For this purpose, steps are being taken to 
amend the rules. 

6. Immediate tasks are: (a) The Settlement Officers and the 
ADM (LR) should immediately take up the work of identification of 
the priority areas. (b) Programme of work for the entire district 
should be chalked out. (c) Squads of functionaries should be formed 
immediately so that each Squad may prepare its own plan of action and 
movements. (d) Lists of priority areas along with programme of action 
should be framed by ADM (LR) and SO jointly and send copies to 
Board of Revenue and DLR & S. 

7. The total number of bargadars recorded through this process 
should be reflected in the standard progress return of SO (the Scheme 
will not apply to the District of Purulia and Islampur Sub-divi- 
sion). 

Sd/- J. R. Saha, 
Secretary, Board of Revenue, 
West Bengal. 

41. On behalf of the petitioners it was contended that by virtue of 
this circulation the officers or persons who would be involved in the work 
of recording would be required to gather informations behind the back 
of other interested or concerned parties. It was, further, argued that in 
paragraph 3 of the sald circular in so far as it enjoins that the officials 
who would be required to organise meeting for making bargadars or share 
croppers aware of their rights should be properly briefed. Jt was, further, 
emphasised that in paragraph 4 there was trace about verification and that 
verification had necessarily to be done behind the back of other interested 
parties. So far as paragraph 4 was concerned it was emphasised that so 
far as it directed that “affluent farmers” were not traditional bargadars 
even if though they were bargadars in accordance with law their claims 
should be rejected, was contrary to the provisions of law. It was, further 
emphasised that paragraph 5 of the said communication in so far as it 
directed that persons who had been found to be bargadars they should 
be recorded as such, was contrary to the provisions of law. Ido sot 
think that I should detain myself much on the question of the circular of 
5th of July, 1978 because learned Additional Advocate General sub- 
mitted before me and I record his submission on his behalf as part of 
the Government’s case that the circular dated the 5th July, 1978 is not 
an official direction by any statutory authority upon the subordinate 
revenue officers or concerned officers. It has no legal, official or binding 
force. In my opinion this is also the effect of the ratio of the Division 
Bench decision in tha case of (41) State of West Bengal v Kanailal Saka 
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(1979) 1 CLJ page 104. Learned Additional Advocate General stressed 

that the said communication merely embodied certain decisions taken 

at work-shop held on 23rd of June and 24th of June, 1978, The said 

communication has no legal and official effect. I record this Govern- 

ment stand and I direct all concerned officers to remember this as such. 

I further direct and record accepting the submissions of learned Addi- 
tional Advocate General that ifthe said communication dated 5th of 
July, 1978 contains any direction or communication on the recording of 
bargadars except in strict ccmpliance with the relevant statutory pro- 
visions or the rules framed thereunder, then, the concerned revenue 
officers will not only be free but it will be their duty to ignore the com- 
munication dated Sth of July, 1978 and if recording of bargacars is done 
in accordance with the circular of Sth of July, 1978, ignoring the relevant 
statutory provisions, then, the concerned officers would be acting illegally 

and would be guilty of violation of law. This, in my opinion, should be made 
clear as I shall indicate at the conclusion of my judgment to all concerned 
officers. I, however, do not see any objection to the revenue officers who 

are engaged in the task of recording of bargadars to attend evening meet- 

ings or to gather informations from their own sources but in their action 

of recording they must not and should not use any such informations 

gathered except after giving prior intimation to the other interested and 

concerned parties and giving them proper opportunities to contradict or 

controvert such informations gathered. 

42. Before I deal with the other contentions raised in this matter I 
must make it clear learned Additional Advocate General appearing 
on behalf of the State has produced before me a copy of the plan in 
respect of certain recording operations in the District of Hooghly, 
Thana-Haripal, Mouza-Krishnapur in order to submit that when 
certain particular lands in the khatian belonging to a owner is given 
to different bargadars for cultivation or when their names are so recorded, 
then they are so recorded as indicated in the plan so that there is no 
dispute as to which portion is being cultivated by which bargadar. This 
point is important because one of the contentions urged on behalf of 
the petitioners was that in the procedure envisaged under section 50 and 
51 of the West Bengal Land Reforms Act, 1955 and the amended Schedule 
A, there was no procedure or system indicated as to which particular 
portion of land was being cultivated or being recorded in the name of a 
particular bargadar and as such there would be difficulty in recovering the 
shares of the crops from the particular bargadars and also their taking 
steps in respect of that particular area. But learned Additional Advocate 
General indicated to me that this is the plan which indicated such sub- 
division on the recording was sufficiently distinctive in order to mark out 
a particular portion which is being cultivated by the bargadars and which 
is being so recorded under sections 50 and 51 of the West Bengal Land 
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Reforms Act, 1955 read with amended Schedule A. Learned Additional 
Advocate General did assure this Court that such procedure is being 
followed and naturally it follows that if in recording such procedure is not 
followed such recording would be bad on the ground of vagueness. Iwill 
not set out the plan which he has given but I direct that a copy of that 
plan will be kept on record and will be treated asa part of the judgment 
and future recording of the bargadars the portion recorded in the name 
of a particular bargadar should be demarcated in the manner indicated 
above. Learned Additional Advocate General also produced before me a 
copy of the form of objections by which objections are invited for record- 
ing of such bargadars. Learned Additional Advocate General states that 
though such form which he handed over to this Court was supposed to 
have been issued under Khanapuri Technical Rules, such forms are at 
present utilised for settlement of disputes in case of recording under 
Sections 50 and 51 of the West Bengal Land Reforms Act, 1955. Itis also 
not necessary for me to set out in detail the said form but I also direct 
that a copy of the said form be kept on record so that the same may be 
treated as part of the judgment. 


43. As I have mentioned before one of the challenges to the 
amendment of Schedule A was the provision of granting certificates during 
the process of recording or before the final publication of the record-of- 
rights. In order to meet this challenge learned Additional Advocate 
General submitted before me that the certificates envisaged under the 
amended rules of Schedule A did not either create any title or right in 
favour of bargadars. E accept this submission advanced on behalf of the 
State by learned Additional Advocate General and in my opinion this is the 
correct position in law. Learned Additional Advocate General, however, 
further, contended that the certificates were granted only for the purpose 
of facilitating taking of loans by bargadars from the nationalised banks 
for the purpose of cultivation. Whether such certificates do facilitate 
granting of loans by the nationalised banks or whether it is a prudent 
policy for the banks to grant loans on such doubtful evidence of title is a 
matter for the Government and for the depositors of money in the banks 
to determine; I am not concerned with the wisdom or otherwise of such 
a course of action by the nationalised banks in these writ applications. 

. But Dbam concerned with the question as to whether such certificates before 
the completion of the adjudication Proceedings, adjudication in the sense of 
determination of the rights of the parties by giving to all concerned reason- 
able opportunities in accordance with the principles of natural justice and 
fair play do create such evidence which hamper or endanger the rights of 
cultivation or rights of Possession of recorded owners or recorded bargadars. 
If it be the true position as canvassed in this Court on behalf of the State by 
learned Additional Advocate General and which submission I record as a 
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submission advanced on behalf of the State that such certificates do not create 
any rights against landlords or recorded owners or recorded bargadars, then, 
such certificates must be ignored by all statutory and other authorities enjoi- 
ned to maintain law and order and should not be used to hamper or endan- 
ger or put into jedpardy the posjtion or the right of recorded owners or bar- 
gadars. There was good deal of criticism advanced on behalf of the petitio- ` 
ners that by virtue of those certificates the certificate holders come upon the 
lands with the help of the police and the police authorities and other autho- 
tities treat the certificates as prima facie evidence in favour of the claim ~of 
the holders or grantees of those certificates. Learned Additional Advocate 
General contended that such certificates had no such effect. I hope and I 
expect and [ record further as submissions made on behalf of the State by 
learned Additional Advocate General that such certificates have no such 
effect and the police is obliged and must act only in order to prevent cogniz~ 
able offences. Learned Additional Advocate General drew my attention to 
several provisions namely, Sections 154 to 157 of the Code of Criminal 
Procedure which envisage the procedure under which cognizable offences 
can be taken note of by the police ; the police must act, therefore, only 
within the limits of those sections. Why I emphasise on this aspect is 
because in several writ applications before me there have been allegations 
and from those allegations [ presume there is some legitimate apprehension 
that police is sometimes induced to act on the basis of such certificates 
which f said in law as conceded by learned Additional Advocate General 
have no effect in the eye of law and the police must treat these as of 
no prima facie evidence. Learned Additional Advocate General. further, 
submitted that even assuming that in some cases the certificates in 
favour of cultivators created suspicion, no one have any cause of action 
in respect of the same. Iam, however, unable to accept this position 
in law. If such an action of statutory body and the certificates are 
granted ‘by statutory bodies threaten or has a possibility of threatening 
the right of property or the right of possession of others, then the 
persons aggrieved or having genuine grievances of apprehended danger 
can certainly complain against prevention of such danger. 

44, Learned Additional Advocate General in this connection drew 
my attention to the observations in the case of (36) Dayv. Brownrigg, 
1879 (10) Chancery Divison page 294 and he relied on the observations 
at page 304. In that case the plaintiffs had alleged in their statement of 
claim that their house had been called “Ashford Lodge” for sixty 
years and the adjoining house belonging to defendant had been called 
“Ashford Villa” for 40 years and the defendant had recently altered 
the name of his house to that of the plaintiffs house. The plaintiffs 
alleged that this act of the defendant had caused them great inconvenience 
and annoyance and had materially diminished the value of their property, 
and they claimed an injunction to restrain the defendant from continuing 
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the use of the name of the house. It was held by the Court of Appeal in 
England that the alleged act of the defendant in calling his house by the 
name of the plaintiffs’ house was not a violation of any legal rights of the 
plaintiffs and there being no allegation of malicious intention a demurrer to 
the statement of claim was allowed. There at page 304 ofthe report 
Jessel, M.R. reiterated that there was no injury, there was no slander of 
title. Therefore, there was no damages or no invasion of the plaintiffs’ 
right. In that case the Court of Appeal proceeded on the basis that no 
legal rights of the plaintiffs had been interfered with. But the situation 
is different here because if the allegations of the petitioners in this case 
are true then there is an immediate danger of invasion of the legal rights 
and'title of the petitioners. -The next case that was relied on by learned 
Additional Advocate General was a decision in the case of The Mogul 
Steamship Company Limited v. Mcgregor Gow & Co, 23 Queen’s Bench 
Division 598 and the learned Additional Advocate General relied on the 
observations of the Court of Appeal at page 613 of the report. There 
the Court of Appeal held that as there was an association being formed by 
the defendants with the view of keeping the trade in their own hands, 
and not with the intention of ruining the trade of the plaintiffs, or through 
any personal malice or ill-will towards them, was not unlawful, and that 
no action for conspiracy was maintainable. Now, here the situation is 
entirely different. Here the allegations, are, that by virtue of certificates 
which create no legal title or right as conceded by the Government thre- 
ats to the petitioners right to property are imminent and are apprehended. 
In that context, in my opinion, the observations relied on by learned 
Additional Advocate General cannot have any relevance. The next 
decision to which my attention was drawn by learned Additional Advocate 
General was a decision in the case of Court of Appeal in England in the 
case of (38) Clark v. Loudon General Omnibus Company, Limited, 1906(2) 
QB page 648 and there it was held that a master could not maintain an 
action for injuries which ‘caused the immediate death of a servant. A 
father could not recover either in common law or under the Fatal 
Accidents Act, 1846, the funeral expenses to which he had been put in 
burying an unmarried infant daughter whose death was caused by reason 
of the defendant’ negligence and who was residing with her father at the 
time of her death could not be recorded. In my opinion, the decision 
and the observation made in the said decision again were entirely in a 
different context and cannot be relevant in the context with which I am 
concerned with the certificates granted to the alleged bargadars. The next 
decision to which my attention was drawn was a decision of the House 
of Lord in the case of (39) Sweeney v. Coote (1907) Appeal Cases, page 
221. There the appellant had brought an action in the Chancery Division 
of Ireland against the respondent claiming an injunction to restrain him 
from unlawfully maliciously conspiring with other persons to injure the 
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appellant in her business and employment. It was held that upon the 

facts proved there was no evidence to support the claim. At page 223 of thə 

Teport of the observations of Lord Halsbury upon which reliance was 

placed were entirely in a different context. Learned Additional 
Advocate General drew my attention to the fact that the record of rights 
created no title and he relied on the observations of the Privy Council in 
the case of (40) Wali Mohammad v. Md. Baksh, AIR (1930) Privy Council 
page 91 where the Privy Council reiterated that the entry in the record of 
rights was no foundation of title but were mere items of evidence to be 
adduced by a vendee to prove the sale. It is, however, important to 
emphasise that in this case the certificates are granted which are complained 
of before the final publication of the record-of rights and therefore these 
will not be also prima facie evidence in favour of the grantees of the certi- 
ficates. The Privy Council was not dealing with any question of immediate 
threat to the title. The next decision upon which reliance was placed _by 
learned Additional Advocate General was a decision of the Supreme Court 
in the case of (42) State of Orissa v. Binapani Das AIR 1967 SC 1269. 
Learned Additional Advocate General relied on this decision in aid of the 
proposition that nobody had aay right to be above suspicion. He, there- 
fore, submitted that the petitioners could not complain if any suspicion 
was raised in the minds of any authority including police by virtue of the 
grant of these certificates. I am unable to accept this position. If any action 
of any statutory body and it is important to remember that these certificates 
of which complaints have been made have been granted by statutory autho- 
Tities exercising statutory powers, but before final adjudication of the rights 
creat such suspicion in the minds of the police authorities which threatens 
or there is an apprehension of threatening the rights of property of the 
petitioners, then, in my opinion, the petitioners have the right to complain 
against those certificates being acted upon. The decision upon which 
reliance was placed by learned Additional Advocate General does not 
“support that proposition. On the other hand, the said decision in its 
entirety, in my opinion, is against the contention of learned Additional 
Advocate General. He relied on certain observations of the Supreme Court 
at page 1271 of the report to indicate that there the State of Orissa had first 
taken action on certain anonymous letters but the Supreme Court reiterated 
that before any action could be taken to the detriment of the petitioner 
on those anonymous letters reasonable opportunity had to be given to the 
petitioner. If these eertificates are treated by police as mere anonymous 

letters then of course no complain can be made but as these certificates are 

granted by statutory bodies they are treated entirely ina different light by 

the police authorities and that causes apprehension, legitimate, in my 

opinion, in the minds of the petitioners against which the petitioners are 

entitled to be protected. The next decision upon which reliance was placed 
on this aspect by learned Additional Advocate General is the decision in 
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the oase of (43) Ramgopal v. State of M. P., AIR 1970 SC page 158. 
Reliance was placed on the observations of the Supreme Court on para- 
graph 10 of the judgment of the Supreme Court. It is true that unless 
any right was invaded there was no cause of action. But if any right was 
invaded or there was apprehension of invasion of the right then certainly 
as these certificates which did not create any legal right would give rise to 
a cause of action in favour of the petitioners. In this connection it is 
relevant to refer to the decision of the Supreme Court upon which reliance 
was placed on behalf of the petitioners in the case of (55) J. Sharma v. 
Lucknow University, AIR 1976 SC page 2428 where the Supreme Court 
reiterated that where there was likelihood of bias by action taken in 
derogation of the principles of natural justice such likelihood of bias was 
liable to be prevented in an appropriate case. 

45. In the Division Bench Judgment in the case of (41) State of 
West Bengal v. Kanailal Shah, 1979 (1) CL} page 104 which was an appeal 
from an interlocutory order passed by me in one of these writ applications 
the Division Bench had also occasion to consider this aspect of the 
granting of certificates. The Division Bench at page 110 of the report 
reiterated that even in case the names of a Bargadar or an occupier is 
recorded under the 2nd proviso to Rule 1 of Appendix A until the final 
publication of the: said record the entry prima facie would not have 
any statutory presumption of correctness in terms of Section 51A (9) of 
the ‘Act. The Division Bench further, observed, that, secondly, the 
revenue officer under Explanation 2 of the aforesaid proviso to Rule I 
of Schedule A might issue a certificate only after he had held on enquiry 
under Clause 2 of the 2nd proviso and had given persons claiming as 
bargadars and the owners such opportunities of being heard as the 
Revenue Officer might deem fit. Therefore, in my opinion, it is evident 
from the aforesaid observations of the Division Bench that certificates 
granted before the completion of the final record-of-rights and before 
the final adjudication after giving the reasonable opportunities to the 
patties do not create in the eye of law any prima facie evidence of 
title or right of possession and if any authorities including police autho-- 
rities act on the basis of such certificates in respect of action taken by 
them then the said authorities would be acting without evidence and 
improperly. I am, therefore, of the opinion that for the reasons I have 
indicated the certificates do create in the facts and circumstances certain 
apprehension which are not remote or illegitimate and in case of threat- 
ened invasion of person’s right either to possession or of title the said 
persons would have right to obtain appropriate relief in a court of 
law. Iam, further, of the opinion that in acting upon the basis of 
the certificates the authorities concerned including the police authorities 
should bear in mind the aforesaid aspect of the matter. 

46. It is now necessary to examine the several questions that 
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require consideration in order to deal with the several contentions urged 
in this case. Of the several questions that require consideration in this 
case jt may be convenient to deal with the question as to whether Section 
60 of the said Act is ultra vires or not. Ihave set out that section and I 
have set out the corresponding provisions of section 59 of the West 
Bengal Estates Acquisition Act, 1953 upon which some reliance was 
placed. On behalf of the petitioners it was argued that Section 60 
amounted to excessive delegation and us such was bad because of abdi- 
cation of essential legislative functions by the legislature and therefore, 
according to the petitioners, the executive was given the task to legislate 
which was violative of the basic features of our Constitution which pro- 
ceeded on the basis of the separation of the three organs of the Govern- 
ment. Ihave referred to the several decisions cited from the Bar on 
this aspect of the matter. Even assuming that dealing with this conten- 
tion that ifa provision of the Act is violative of the basic features of 
the Constitution the placement of the Act in the 9th Schedule would 
not give the provision of the Act immunity, in my opinion, in order 
to determine this question it is necessary to examine whether in fact 
there has been an excessive delegation by the legislature of the legislative 
function to the executive. It is well settled that a legislature of a State or 
the Parliament can delegate some of its functions to the rule making autho- 
rity provided sufficient guidelines are indicated in the provision empowering 
such delegation. Now, Section 60 has two features which are imp- 
ortant to be borne in mind. The State Government under sub-section (1) of 
Section 60 has power to make rules only for ‘carrying out the purposes of 
the Act.’ Therefore, the power is not a naked or unguided power but the 
power is only for the purpose of carrying out the purposes of the Act. It 
has, secondly, to be borne in mind that under sub-section (1) of Section 
60 such rules can only be framed ‘after previous publication.” it is then 
and then only the rules so framed become part of the Act as if they were 
incorporated in the Act. The provisions fo previous publication, in my 
‘opinion, is a very salutory safeguard because it ensures that if the rules 
proposed are contrary to the purpose of the Act, then an objection and 
attention of the legislature would be drawn to that feature and the legisla- 
ture could always rectify the position if it was found that these were not 
for the carrying out of the purposes of the Act. It is true that from this 
point of view Section 60 of the present Act is different from Section 59 of 
the West Bengal Estates Acquisition Act, 1953. The rules framed under 
Section 59 of the West Bengal Estates Acquisition Act, 1953 do not become 
part of the Act and sub-section (2) of Section 59 of the said Act doeg 
contain certain further guidelines. But ‘in my opinion a legislature can 
adopt either of the procedure namely, it is free to say that the rules framed 
would become part of the Act or it is also free to say that these would not 


become part of the Act. But as I see, on principle, in choosing either of 
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the procedures indicated above it is not necessary to go beyond the principle 
that the legislature cannot abrogate its legislative function to some other- 
agencies or authority in making those rules whether these become part of 
the Act or not and in my opinion ‘in the purposes of the Act, and in the 
requirement of ‘previous publication’ there is sufficient safeguard against 
abandonment of essential legislative functions by the legislature. In that 
view of the matter, I am of the opinion, that Section 60 of the West Bengal 
Land Reforms Act, 1955 is not uliravires even assuming that it had violated 
the basic features it was not protected by the-fact that the Act had been 
placed on the 9th Schedule. In this context, in my opinion, no useful 
Purpose would be served by discussing in detail the observations of Mr. 
Justice Sinha in the case of (47) Bijoy v. LT. Authority, 61 CWN page 
590 and the observations of the Supreme Court in the case of (46) State 
of Uiter Pradesh v. Laburam, AIR 1961 SC page 751. 

47. Ihave set out the contentions of the learned advocate for the 
petitioners on the aspect of validity of sub-section (2) of section 60 of the 
West Bengal Land Reforms Act, 1955. For the purpose of this applica- 

‘tion I will proceed on the basis that if there is violation of the basic features 
« of the Constitution, namely, separation of power between the different 
organs of State, then placement of a particular Act in the 9th Schedule 
would not make the said Act immune from challenge. Iam of the opinion 
that for the purpose of this application it is not necessary, in the view I 
have taken on Section 60 of the said Act, to express any opinion or to 
examine this question in any further detail. It is, therefore, not necessary 
to consider the decisions relied on and meationed by me as aforesaid on 
this aspect of the matter. I also proceed for the purpose of this application 
that if a particular legislation amounts to self-effacement by the legislature 
of essential legislative functions then such procedure would be violative of 
the principle of seperation of power and as such destructive of the basic fea- 
tures of our constitution. It is, therefore, not necessary again to refer or dis- 
cuss to the several decisions relied on by the learned advocates on this 
waiiSpect of the matter. But I am of the opinion that if there is no self-efface- 
ment and if sub-section (2) of Section 60 of the said Act is not bad because 
of excessive delegation of legislative functions then rules framed under the 
Act become part of the Act and no question could arise of such part being 
ia violation of the other parts of the Act though in construing the different 
provisions of the Act the principle of harmonious construction should 
be as far as practicable adhered to. Iam of the opinion that the decisi- 
on in the case of (8) In re Fire & General Insurance Co. reported in 66 CWN 
page 566 has no application. It further appears to me that from the 
decision in the case of Central Bank of India v. Their workmen, 
AIR 1960 SC page 12 is not clear from the judgment whether in that 
case the rules had became part of the section or of the Act and as such 
the aforesaid decision is not of much relevance or assistance in disposing 
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of the controversy in the present case. Similar is the position with the 
decision in the case of Sant Saranlal v. Parusuram, AIR 1966 SC e 
page 1852 and the decision in the case of Madhusudano Kontara Natko. 
AIR 1966 SC page 1857. I, however, for the purpose of this appli- 
cation would accept and procced on the basis that if sub-rule (1) and 
sub-rule (2) of Rule 21 of the rules were discriminatory then as the 
rules were framed subsequent to the placement of the Act in the 9th 
Schedule such rules could be challenged and would not be protected. 
48. itis, therefore, not necessary to discuss the several other deci- 
sions referred to on this aspect of the matter. For the purpose of this 
application I shall also proceed on the basis that if Chaptet VII of the 
West Bengal Land Reforms Act, 1955 was violative of the constitutional 
rights of the petitioners then as the said Chapter VII came into force 
on the Ist of September, 1965 that is to say after the placement of the 
Act in the 9th Schedule, the same was not entitled to protection on this 
ground. It is, therefore, not necessary to discuss the several decisions 
indicated before upon which learned advocates for the petitioners relied 
on this aspect of the matter. It is also not disputed that , section 50 and 
Section 5! could not be applied simultaneously. This position was also 
accepted by learned Additional Advocate General. So far as the sub- 
mission of the learned advocate for the petitioners that after the notifica- 
tion was issued under section 51 of the West Bengal Land Reforms 
Act, 1955 and the settlement proceedings were started suddenly Schedule 
A was amended and it caused inconvenience, in my opinion,—that 
argument of inconvenience will not make the action illegal. If, however 
Iam able to accept the contention advanced on behalf of petitioner that 
by amendment of Schedule A unlimited or unguided power has been 
given to the officers concerned and there is excessive delegation of legisla- 
tive function, then, perhaps such amendment would be bad, not because 
of the inconvenience or of the suddeness of its introduction but- because of 
the other infirmity of abandonment of legislative function by the legislature. 
Now, so faras the contention advanced on behalf of the petitioners that 
the recording of bargadars by omitting or amalgamating stages (1) to (5) 
of the Schedule A of the West Bengal Land Reforms Rules 1965 < 
would result in violation to demarcate the land and allocate different 
number of plots to each bargadars and would result in contravention of the 
technical rules as indicated in my opinion, in view of the plan which I have 
already indicated learned Additional Advocate General produced before me 
and which he assures this Court on behalf of the State Government would 
be the pattern for demarcating the land, I am of the opinion, that this 
contention is no longer of any relevance. In the view I have taken on the 
effect of sub-section (2) of Section 60 of the West Bengal Land Reforms 
Act, 1955 I am`unable to accept the contentions challenging the validity 
of sub-section (2) of Section 60 of the said Act. The contentions urged 
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se behalf of the petitioners on this aspect of the matter should, therefore, 
ail. 

4%, Before I deal witb the other aspects of the different contentions 
urged in this case there is one aspect of the matter which in my opinion, 
should be dealt with. On behalf of the petitioners an argument was 
advanced that Section 21B of the Act imposed unreasonable restrictions 
in view of the reduction of ceiling from individual ceiling of 25 acres to 
the family ceiling of 17 acres for a family of 5 and also in view of Section 
17(4)(5)(6) of the West Bengai Land Reforms Act, 1955 and on this aspect 
as I have indicated before learned advocates for the petitioners drew my 
attention to a decision of the Division Bench of this Court in the case of 
(17) Amarendra v. Commisstoner, Agricultural Income-Tax, 62 CWN page 
670. According to the learned advocate for the petitioners the said decisi- 
on was a decision of the Division Bench -and the said decision held that 
in computing the income of an assessee who derived income from land cul- 
tivated through bargadars the bargadars’ share of produce could not be 
treated as not received by him and cannot bs excluded on any such ground. 
It was, therefore, urged that even though the bargadar was liable to pay 


only 50% in some cases and 25% in other cases the share of crop the owner 


would be liable to pay agricultural income-tax on the entire crop. There- 
fore, such a procedure as envisaged by Section 21B would put further 
unreasonable hardship and restriction upon the owner and make him 
liable for payment of taxes on income fot received by bim. Learned 
advocates drew my attention as I have mentioned before to a decision of 
mine in the case of (18) D.N. Patra v. Agricultural Iacome-Tax Officer, 82 
CWN page 117. There I had held thata owner whose land was being 
cultivated by the bargadars was liable under Section 7 of the Bengal Agri- 
cultural Income-Tax Act, 1944 only to the extent of that share which he 
received from the bargadar and not on the entirety of the yield from the 
land. I must, however, confess that my attention was not drawn to the 
prior Division Bench judgment referred to hereinbefore. But on a closer 
examination of the question I would prefer, if I may, to adhere to the 
mew I have expressed in the aforesaid decision of mine. I shall presently 
indicate the reasons for doing so. I must at the outset observe that _ 
the Division Bench was concerned with the rights of sharing the 
crops under the West Bengal Bargadars Act, 1950 as it stood in the 
relevant assessment year with which the Division Bench was concer- 
ned, that is to say, the assessment year 1950-51, accounting year 
being 1356 B.S. Now at that time as I have indicated before the West 
Bengal Bargadars Act, 1950 held the field. This Act, however, was 
modified from time to time upto February, 1955. But the position 
has completely changed with the introduction of the West Bengal 
Land Reforms Act, 1955. Under Section 3 of the West Bengal 
Bargadars Act, 1950 as it stood at the relevant assessment year with which 
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the Division Bench was concerned under sub-section (1) of Section 3 it 
was presumably for the owners and the bargadars to enter into agreement in 
writing as to any mode of division of the crops and if there was any 
such agreement, then, such agreement would have guided the rights 
between the parties inter se. Sub-section (2) .of Section 3 only 
came into operation if there was no such agreement and it also 
stipulated that the bargadar or the owner shall be entitled to an 
amount of the produce equivalant to the quantity of seeds supplied 
in case either the owner or the Bargadar supplied the seed for growing 
any crop. Thereafter, under clause (b) of sub-section (2) of the said 
Act, the bargadar and owner shall each be entitled to 1/3rd of the balance 
of the produce which remains after deducting the amount of the produce. 
Clause (c) of sub-section (2) deals with the remainder of the produce left 
after deducting the quantities referred to in paragraphs (a) & (b) and it 
provided that it should be divided in such manner as would be fair and 
reasonable. Section 5 of the said Act also dealt with the termination of 
cultivation by bargadar if a bargadar was negligent and if the produce of 
the land cultivated by the bargadar was less than the similarly situated land. 
Section 16 of the West Bengal Land Reforms Act, 1955, makes, in my 
opinion, a significant departure on this aspect of the matter. Now under 
sub-section (1) of Section 16 the produce of any land cultivated by a 
bargadar “shall be divided in the manner indicated in clauses (a) and (b) 
of sub-section (1) of Section 16.” As I read Section 16 in conjunction 
with the ether provisions of the West Bengal Land Reforms Act, 1955 it 
curtails the right of termination of cultivation of land by bargadar and it 
makes the right of bargadars heritable and read with other provisions 
namely, section 16A of the Act, in my opinion, under Jaw an owner is no 
longer competent or authorised to receive any crop in excess of the share 
indicated in the statutory provisions of the Act. 


50. Therefore, if that is the position, then, this share of the 
crop of the bargadar which by virtue of the operation of law the owner is 
not entitled to receive cannot become part of the receipt of income by the 
owner under section 7 of the Bengal Agricultural Income Tax Act, 1944. 
There is the supervening statutory obligation or disability which debats” 
the owner from receiving crop which belongs in the eye of law to the 

-bargadar and if an owner receives such crop he commits violation of law 
and exposes himself to the consequences, penal and otherwise, contemplated 
by the said Act. In such circumstances an owner could not but be liable 
under the Agricultural Income Tax Act, 1944 only for the produce of the, 
land which he is entitled to receive in law in respect of a land cultivated 
by a bargadar, The Division Bench had no occasion to consider this aspect 
‘of supervening statutory obligation under the provisions of law and to 
consider the effect of the West Bengal Land Reforms Act, 1955 and in that 
view of the matter, I am of the opinion, that after the introduction of the 
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West Bengal Land Reforms Act, 1955 the said Division Bench decision 
cannot be considered to be a good law in so far as it held that an owner 
would be liable to agricultural income tax in respect of the entirety of the 
crop of the land. Itis in this connection relevant to refer to the Bengal 
Agricultural Income Tax Act, 1944. Iam, therefore, of the opinion that 
the views that I have expressed in the decision in the case of (18) D.N. 
Patra v. Agricultural Income-Tax Officer, (supra) is in the light of the 
West Bengal Land Reforms Act, 1955 the correct view. J must, however, 
observe that in these writ applications it is not very material to determine 
this question. This aspect only arises as a point to be taken inte consider- 
ation whether section 21B of the West Bengal Land Reforms Act, 1955 is 
ultravires the Constitution of India, because it imposes unreasonable rest- 
rictions. Even assuming that the view I have expressed in the aforesaid 
decision is not the correct view, in my opinion, this would not, affect the 
position. Though it is true that section 21B having been introduced to the 
said Act by the West Bengal Land Reforms (Amendment) Act, 1977 that 
is to say after the placement of the Actin the 9th Schedule would be 
amenable to challenge on the ground of the infringement of the funda- 
mental right it has to be borne in mind that even if Section 21B imposes 
certain unreasonable restriction such restriction in the tight of the social 
context must be judged whether it would be unreasonable. The fact that 
owner-ship of certain land entails certain extra hardships in the form of 
extra tax burdens does not necessarily impose unreasonable restriction. 


51. But before this question of the vires of section 21B of the Act 
is determined as envisaged in question no. 6 indicated before it is necess- 
ary to answer the question no. 3 which I have formulated before, namely 
what is the scope and effect of Section 21B ofthe Act. Section 21B has 
been set out in extenso hereinbefore. The section creates a new rule of 
burden of proving a position. Normally under the Evidence Act, a person 
who asserts a positive fact has to discharge the onus of proving that fact if 
a dispute as to that fact arises in any appropriate proceeding. But before 
section 21B can have any operation it has to be borne in mind thata 
person must be ‘lawfully cultivating’ any land belonging to another person. 
It is, therefore, necessary to satisfy the ingredients of section 21B of the 
Act that the land must belong to another person than the person who 
claims to be cultivating. Secondly, it enjoins that the person who is culti- 
vating must be cultivating “lawfully”. Now, there was good deal of cont- 
ention as to what is meant by the expression “lawfully” in that section. A 
man may cultivate the land of another surreptitiously or clandestinely or in 
opposition to the will of the owner or asa trespasser : such person, in my 
opinion, would not come within the purview of the expression “lawfully 
cultivating”. The right of cultivation must be lawfulin order to attract 
the application of this section. During the course of the argument it was 
suggested that a person could be said to be cultivating the land of another, 
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lawfully, only when he is doing the same either as a servant or asa licensee 
or as an agent of the owner. Now, the act Of cultivating either as a licensee 
or a servant or an agent of the owner would necessarily require the positive 
sanction or permission on the part of the owner and sucha person could 
certainly be said to be cultivating the Jand of another lawfully. 

52. Butlearned Additional Advocate General stressed before me 
that the section enjoins that the person who is lawfully cultivating would 
be deemed to be a bargadar of another in respect of such land. Now, in 
order to be a bargadar under sub-section (2) of Section 2 a Bargadar means 
a person under the system known as adhi-barga or barga or bhag, cultiv- 
ates the Jand of another on condition of delivering a share of the produce 
of such land to that person. Therefore, the licensee, the servant or 
the agent of the owner of the person tó whom the land belongs if 
he cultivates cannot be a bargadar under sub-section (2) of Section 2 of the 
Act. Therefore, learned Additional Advocate General, contended that 
if it be required that by Section 2]B it was necessary that by positive 
evidence the person must establish that be was either a licensee or an agent 
or a servant of the person whose land he cultivates, then, there was no 
meaning of bringing into operation the deeming provision and the section 
would really be redundant. In my opinion, there is good deal of substance 
in this contention of learned Additional Advocate General. The section 
' should not be so construed as to make it absurd or make it redundant 
if it is possible to avoid such a construction. But then the question 
again arises that anybody and every body who cultivates tke Jand cannot 
come within the purview of Section 21B and attract the deeming provision 
in his favour. It has to be borne in mind that Seotion 21B does- 
impose certain burden, onerous according to some on the owners 
of the land and, therefore, must receive a very strict construction. In my 
opinion, the only harmonious way to construe Section 21B would be to 
say that the factum of mere cultivation would not make a person “lawfully 
cultivating’. It must, further, hasto be established that the owner 
of the land has knowledge that another person is cultivating his land. 
It must further, be established that that owner with the knowledge does 
not object or rather acquiesee in the cultivation of the land by the other 
person and in some cases takes benefit of that cultivation by another 
person. It is not necessary that there should be either any positive 
licence or agency or agreement of master and servant between the owner 
and the cultivator, but there must be knowledge, knowledge of cultivation 
to the owner of the land and that knowledge can only arise from the 
factum that cultivation is over a certain period of time, what period 
would depend upon the facts and circumstances of each case and further 
the fact that with such knowledge the owner did not objeet to such 
cultivation and further that the owner has derived some benefit of the 
cultivation of the land by another; unless these conditions are fulfilled a 


a 
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person cannot, in my opinion, be said to be lawfully cultivating the 
land of another and therefore such person cannot attract the provisions 
of Section 21B of the Act in his favour. Before a person seeks to take 
benefit of the deeming provision, these conditions must be fulfilled by that 
person. 

53. It is in this background that one has to examine the question 
as to whether the section in question is valid or not. But before I do so I 
must examine another question as to whether provision of section 21B 
applies in the proceedings for recording under Chapter VII of the 
West Bengal Land Reforms Act, 1955 or is only confined to the proceedin- 
gs under Chapter HI of the said Act. It is true that section 21B appears 
in Chapter HI of the Act. Now, Chapter III of the Act deals with the 
bargadars and which starts with section 15 and ends with Section 21B 
ofthe Act. It has to be borne in mind that Section 21B deals 
with the question of onus of the burden of proving. Therefore, it 
is legitimate to suppose that by that section the legislature was contem- 
plating a situation where the question as to whether a person is a bargadar 
or not arises and in that proceeding upon whom the burden would lie 
was the question with which the legislature was dealing. That is an 
aspect of the matter which, in my opinion, it is important to bear in 
mind. The second factor that has to be borne in mind in this connection 
is that section 21B in its expressed term does not limit its application 
to proceedings only under section 21B. It is well known that both the 
Central and State legislatures have often passed several legislations where 
it is provided for certain contingencies confined to the proceedings con- 
templated by a particular chapter or particular group of chapters, certain 
sections would apply. Section 21B does not specifically restrict its appli- 
cation to Chapter III of the said Act. It is true that section 21B does 
notalso specifically state that it should apply to all proceedings under the 
Act but the question, is whether that is the only presumption or not. 
The third factor which, in my opinion, is important to bear in mind is, 
whether, it would be appropriate in the absence of the intention of the 
legislature expressed in clear language to say that only in certain procee- 
dings the burden of proving the question who isa bargadar or not will 
be discharged in certain fashion. But in other proceedings it would 
be discharged in different fashion. That would expose the different 
proceedings under the same Act to different treatment and may be 
liable to attack as violative in principles of law as discriminatory. It is 
well settled principle of construction to try to construe the provisions of 
any Act in such a fashion that the same would pot make it vulnerable 
to attack on the ground of discrimination. The fourth factor, which, in 
my opinion, is decisive and important in this matter is that Chapter III 
does not really deal with all situations where the question whether a 
person is a bargadar or not can be agitated. It arises in the limited number 
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of cases as indicated in Section 18 which I have set out hereinbefore. 
Section 18 deals with dispute between a bargadar and the person whose land 
he is cultivating in respect of certain categories of disputes mentioned in 
sub-section (1) of that section shall be decided by the appropriate officer 
or authority as the State Government appoints. These disputes are 
essentially disputes relating to division of delivery of produce, recovery 
of produce under section 16A and termination of cultivation by the 
bargadar. These disputes, as such, do not bring out the issue as to 
whether a person is a bargadar or not, the question might, however, 
arise incidentally in adjudication of the disputes contemplated under 
sub-section (1) of section 18 of the Act. But sub-section (2) provides 
as I have indicated before that if any dispute referred to in sub-section (1) 
or otherwise any question arises as to whether a person is a bargadar 
or not and to whom such share of the produce is deliverable such 
questions would be determined by the officer or authority mentioned in 
sub-section (1). Therefore, sub-section (2) clearly indicates that if in 
deciding the disputes mentioned in sub-section (I) incidentally the 
question as to whether a person isa bargadar or not arises, then, that 
question will be determined by that authority but for the purpose of 
recording as to who is a bargadar or not the sub-section (2) or sub- 
section (1) does not empower adjudication by the officer contemplated by 
the section 18. The expression “otherwise” which has subsequently been 
inserted in the Act by the West Bengal Land Reforms (Amendment) Act, 
1974 has been judicially construed in the two decisions which I shall pre- 
sently note which indicate that the expression ‘otherwise’ is confined to 
the disputes connected with the disputes mentioned in sub-section (1) of 
section 18. In Sub-section (3) of section 21 if any question as to whether a 
person is or js not a bargadar arises in the course of any proceeding before 
any civil or criminal Court it is provided that the Court shall refer it to 
the officer or authority mentioned in sub-section (1) of Section 18 for 
decision. Sub-section (3) of Section 21 was also introduced by 
the same Act namely, West Bengal Land Reforms (Amendment) Act. 
1974, Therefore, except in the contingencies namely, any adjudication 
of the disputes mentioned in three clauses to sub-section (1) of Section 18 
and if incidentally any such disputes arises as contemplated under sub- 
section (2) of Section 18 and if there is any reference under sub-section 
(3) of section 21 that authority or the competent officer who is normally 
the bhag chas officer has jurisdiction to determine whether a person isa 
bargadar or not but he cannot apart from these sub-sections independently 
decide as to whethera person isa bargadar in respect of the land of 
another if the question falls for determ'nation when a bargadar makes a 
claim for recording either under Section 50 or under Section 5) or in 
respect of a proceeding under Section 51A. There is no provision in any . 
of these provisions to refer to any authority under Chapter III of the 
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e Act. But essentially and primarily the question, whether, a person isa 
bargadar or not arises at the time of recording and after the recording 1s 
done, then the other questions follow more or lessand in my opinion it 
would be too narrow a construction to say that section 21B was confined 
only to the proceedings contemplated by sub-section (1) of section 18 
read with sub-sectian (2) of section 18 and sub-section (3) of Section 21 
and not to ether proceedings where vitally and essentially and independen- 
tly this question as to who is a bargadar or not very often primarily 
arises. ; 

54. Learned Additional Advocate General contended as I have 
mentioned before that it was nota correct proposition of law to state 
that no recording could be made unless a dispute had arisen prior to 
the recording proceeding as to whether the claimant is or is not a 
bargadar and had been settled previously under Section 18(2) of the Act. 
I am inclined to accept this position in law. As I have indicated 
before Section. 18(2) does not confer exclusive jurisdiction to decide all 
disputes regarding bargadarship whenever or wherever arising and such 
dispute may and do very often arise at different stages of recording 
namely, for example under paragraphs 5 & 6 of Schedule A of the said 
rules as well as section 51A of the Act read with Rule 24 of the said rules 
and unless authority is presumed to the Revenue Officers to deal with 
such disputes these provisions would become absurd and nugatory. It is 
also important, as waa emphasised by learned Additional Advocate — 
General, that there was no provision for reference of dispute arising in 
the course of recording to officers empowerd under Section 18 as there 
is in the case of civil suit or criminal proceeding under section 21(3) of 
the said Act. In the absence of such a provision neither the Revenue 
Officer has any jurisdiction to refer such a dispute to the officer under 
section 18 nor such officer adjudicating the dispute under Section 18 has any 
jurisdiction to consider such a reference. It is correct, therefore, to 
accept learned Additional Advocate Gederal’s argument that to hold that 
ail disputes of recording must be previously settled under Section 18(2) 

wemand Section 18(2) only would reduce the law to absurdity and would 
bring the process of recording to a deadlock. Such a construction, in 
my opinion should not be made specially of a provision of this nature 
and in the language of the different sections I do not find any warrent 
to lead me to make such a absured construction. 

55. There is, however, one lacuna which I shall presently notice 
which the legislature may in my opinion try to rectify or amend. The 
expression ‘‘otherwise’ in Section 18 (2) is consequential to the intro- 
duction of section 21(3) and as I have indicated before, both these 
had been introduced by the same amending Act. it is, therefore, 
appropriate to construe the expression “or otherwise’ as complementary 
to section 21(3). This question came up for consideration before a 
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learned Single Judge of this Court in the case of (44) Chopala bala 
Adhikary v. Monoranjan Das, 1975 (2) CLJ page 447. There a suit © 
was instituted in the Court of the learned Munsiff for adjudication of 
title and for confirmation of possession of the suit land, the defendant 
claimed that he was a bargadar of the suit land. The learned Mun- 
siff referred to the appropriate authority under Section 18(1) of the 
West Bengal Land Reforms Act, 1955 the question whether the defen- 
dant was a bargadar of the suit land under the Plaintiff and stayed 
further proceedings in the suit. The order of reference was challenged 
in an application under Article 226 before this Court. The principal 
question that was agitated was, whether, the learned Munsiff had acted 
within his jurisdiction in making the said reference under section ‘21(3) 
of the Act. The suit out of which the rule arose was instituted before 
the amendment of the West Bengal Land Reforms (Amendment) Act, 1974 
Section 7 of the Amending Act, 1974 by which sub-section (3) was 
incorporated to section 21 did not expressly state that sub-section (3) 
should have retrospective effect. Therefore, the first question to be 
decided in that case, was whether the said sub-section of Section 21 
would apply to suits and proceedings instituted prior to the enactment 
of the Amending Act of 1974, This in term raised the further question 
whether sub-section (3) merely altered the procedure relating to suits 
and proceedings or it affected vested substantive rights, among other 
points which were decided by the learned trial Judge with which Iam not 
concerned in this application Mr. Justice Chittatosh Mookherjee in his 
judgment held Jnter alia, that the Court under sub section 21(3) could 
refer to the officer or authority mentioned in Section 18(1) only such 
questions which came within the ambit of the dctermination under Sec- 
tion 18(2) of the Act. The applicability “or otherwise’. of: Section 
21(3) would, therefore, depend upor the frame of the suit, the relief 
prayed and the issues involved. Section 21(3) was attracted only with 
the question of barga right directly arose and not merely by implica- 
tion. Therefore, when the question of applicability of sub-section (3) was 
raised the Court should examine the pleadings and consider the issues 
which arose for determination in the suit. If any question as contem- = 
plated under sub-section 21(3) arises for determination, the Court should 
refer the question, according to the learned Judge, te the appropriate 
authority mentioned in Section 18(1). Even if the question contemplated 
by sub-section (3) arose ina suit or proceeding the Court was powerless 
so held the Judge, to make interlocutory orders in such suit or proceeding. 
It was, further, held by the learned Judge that according to the learned 
Munsiff in that case the main question which came up for decision in the 
case was whether the defendant was a bargadar or not having regard to 
the nature of the of pleadings the parties and therefore the learned Munsiff 
was correct in holding that in that case section 21(3) was attracted and . 
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therefore that question should be referred to the authority mentioned in 
Section 18(1), Tbe question was again considered by Mr. Justice 
Chittatosh Mookherjee in the case of (45) Prabir Kumar Pattanayak v. 
State of West Bengal, 1977 (1) CLJ paze 219. There referring to the 
previous decision just mentioned hereinbefore the learned Judge held 
that the authority or offcer in deciding the dispute under sub-section (1) 
of Section 18 could independently determine under sub-section (2) the 
question whether a person was a bargadar or not. The word ‘otherwise’ 
had been inserted, according to the learned Judge in Section 18 to confer 
upon the said officers or authorities jurisdiction to decide the question 
whether a person was a Bargadar or not or to whom the share or produce 
was deliverable even in the absence of disputes rerferred to in sub-section 
(1). The learned Judge held that after the amendment of sub-section (2) 
even if such a question arose in any other different way the officers or 
authorities under sub-section (1) of Section 18 could assume jurisdiction 
under sub-section (2) and determine the question. 

56. Therefore, I am of the opinion that Section 21B could not be 
confined only to Chapter III of the Act and would also be applicable to 
other chapters wherever the question for adjudication as to whether a 
particular person is a bargadar or not falls for determination because it 
would, in my opinion be improper to provide for one procedure or method 
of evidence for adjudication of one particular type of disputes and leave 
out other disputes because that might lead to, discrimination which as I 
have mentioned before should be avoided. 


57. But as I have mentioned before there is one lacuna on this aspect 
of the matter. Ifit be held that Chapter VII is the appropriate chapter 
where primarily and independently the question as to whether a person is 
a bargadar or not arises for the determination at the stage of the recording 
and that determination must be by the authority and by the officers empo- 
wered to discharge their functions under Sections 50, 51 and 51A, then, 
in a case where an authority comes to one finding at the stage of recor- 

waking on the evidence adduced before him but suppose in an adjudication 
under Section 18(1) or 18(2) read with Section 21(3) a different conclusion 
is arrived at then, what would be the result? Which conclusion would 
have the more predominant value or in other words supposing a person is 
adjudicated as a bargadar in the proceedings under sections 50, 51 and SIA 
will that determination be binding on an authority adjudicating disputes 
under Section 18 or on a reference made under Section 21(3) of the Act or 
is the officer adjudicating sucha question incidentally or ofa reference 
being made free to ignore that finding. There is no clear indication in the 
Act as to what is to happen in sucha case. But, in my opinion, the har- 
monious construction of the different provisions would be to hold that if 
there is no prior determination by the authority under Section 18(1) or on 
a reference made under sub-section 18(2) read with Section 21(3) then the 
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officer or authority carrying on the recording proceedings under Chapter 
Vil read with Schedule A would be free to determine the question for 
himself on the evidence adduced including taking into cognisance the 
provisions of Section 21B of the Act. But if there isa prior determina- 
tion by an officer under Section 18(1) or by an officer under section 18(2) 
and on reference being made under section 21(3) of the Act, then, until 
further evidence is adduced of any alteration in the situation subsequent to 
the determination under section 18{1) section 18(2) or section 21(3) must 
be binding on the authorities performing the act of recording under Chapter 
VU read with Schedule A of the said rules and must proceed on such basis. 
If, however, there is cogent and reliable evidence that subsequent to such 
finding there has been an alteration in the situation then of course officer 
concerned would be free to proceed afresh ignoring the previous finding of 
the authority under section 18(1) or 18(2) or section 21(3). But in conson- 
ance with the principles of natural justice and fair play he must indicate 
in his order as to what is the alteration in the situation which has necessi- 
ated making the finding different from or contrary to the finding by the 
authority under section 18 (1) or section 18(2) read with section 21(3) of 
the Act. If there are no cogent or relevant material or evidence to indicate 
that there has been any such alteration then the finding made under section 
18(1), 18(2) or section 21(3) must be considered to be binding. 

58. The next question that arises for consideration in this case is, 
whether, if there is a finding by the authority or the officers concerned under 
Chapter VII read with Schedule A of the rules in the recording process, 
whether such a finding or adjudication binding or conclusive on the autho- 
rity under section 18(1) or 18(2) read with Section 21(3) of the Act. If the 
question whether a person is a bargadar or not arises incidentally and such 
a question can only arise incidentally, under Section 18(1} but may arise 
also not necessarily incidentally on a reference being made under Section 
21(3), theni n view of the Janguage used under sub-section (1) as well as sub- 
section (2) of Section 18 and in view of the fact that under Section 21 (3) a 
judicial adjudication in a civil suit or criminal proceeding is referred to the 
authority under section 18(1), in my opinion, that officer can determinee 
such questions irrespective of or independent of any finding arrived at in 
Chapter VII in the process of recording read with Schedule A of the rules, 
but here again he must give due weight to the finding arrived at in the Cha- 
pter VIE proceedings. This according to me is the true effect and purport 
of section 21B of the Act and its scope of application in proceedings under 
section 18(1), 18(2) and 21(3) in proceedings in Chapter VIT read with 
Sehedule A of the rules. 

59. Itis, now, necessary to determine other aspects of the question 
namely, whether, Section 21B is ultra vires the Constitution of India. 
Now this question has two aspects, firstly, itis necessary to determine 
whether Section 21B of the Act imposes unreasonable restriction upon 
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the recorded owners of land, recorded bargadars of land, and as such 
ingringes the fundamental rights of the citizens. This has also to be 
considered in the background of the arguments advanced in the background 
of Article 304 (b) of the Constitution of India. It is well settled and not 
disputed before me seriously that in view of the fact that this section 
that is to say section 21B was placed in the statute after the placement of 
the Act in the 9th Schedule of the Constitution it is still open for the 
petitioners to challenge the validity of the section on the ground of viol- 
ation of the fundamental rights of the petitioners. The otber aspect of 
the question of the vires of the section is on the question whether the 
State Legislature has the competence to legislate on this subject. 


60. The next aspect that has to be considered is whether Section 
21B of the Act is ultravires the Constitution. This question of ultravires 
has two aspects on the basis of which arguments were advanced before me. 
It was argued that the section which was enacted was beyond the com- 
petence of the State Legislature and as such bad. It was also argued that 
the section imposed unreasonable restrictions on the rights of property and 
therefore interfered with the fundamental rights of recorded owners and 
recorded bargadars. It was urged that as the section was placed in the Act 
after the placement of the Act in the 9th Schedule of the Constitution this 
challenge was open to the petitioners. It would be appropriate, in my 
opinion, to deal with the first aspect of the matter first. On this aspect 
on behalf of the petitioner learned advocate contended that Section 21B 
in so far as it conferred rights upon labourers, licensees or oare-takers to 
get the benefit of being recorded as bargadars by throwing the burden of 
proving the contrary on the owners or the recorded bargadars was a 
colourable piece of legislation, because aecording to the learned advocate 
for the petitioners, there was legislative incompetence on the part of the 
State legislature because the field had already been occupied by the Parli- 
ament by passing the Minimum Wages Act, 1948 to which my attention 
was drawn. Therefore, it was argued that in view of Entry 7 of List III 
of the 7th Schedule read with Entry 97 of List I of the 7th Schedule it could 
not be included in Entry 14 or Entry 18 or Entry 45 of the List II by impli- 
cation. The Minimum Wages Act, 1948 was a Central Act providing for 
fixing minimum rates of wages in certain employments and it dealt with 
certain factors primarily with the question as to what should be the minimum 
wages paid in certain employments. Entry 7 of List III of the 7th Schedule 
of the Constitution deals with ‘contracts, including partnership, agency, 
contracts of carriage and other special forms of contracts but not including 
contracts relating to agricultural land.” Entry 97 of List I deals with any 
other matters not enumerated in List II or List III including any tax not 
mentioned in either of these two lists. Entry 14 of List Il of the 7th 
Schedule deals with agriculture, including agricultural education and 
research, protection against pests and prevention of plant diseases. 
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Entry 18 deals with land that is to say rights in or over land, land tenures 
including the relation of landlord and tenant, and the collection of rent, 
transfer and alienation of agricultural land; land improvement and 
agricultural loans, colonization. Entry 45 of the same list deals with 
land revenue, including the assessment and collection of revenue, the 
maintenance of land records survey for revenueand record of rights 
and alienation of revenues. It was, further, urged on behalf of the 
petitioners that barga right was not a right in or over the land or land 
tenure within Entry 18 of List II and in view of the provisions of Section 
2(h) of the West Bengal Estates Acquisition Act and Section 2(6A), 148 
and 15A of the West Bengal Land Reforms Act, 1955 and the failure of the 
State Government to provide for compensation to the bargadars for vested 
land section 21B could not be enacted by the State Legislature. I shall 
deal with certain decisions referred to in this connection. In this connec- 
tion reliance was placed on certain observations in the case of (19) Board 
of Trustees v. State of Delhi, AIR 1962 SC page 458 where at page 473 
the Supreme Court referred to the previous: decision in the case of (56) 
Gajapathi Narayan Deov. State of Orissa, AIR 1953 SC page 375 where 
it dealt with the question of colourable legislation. The Supreme Court 
reiterated that in deciding whether a legislation is colourable or not no 
question of motive arises. The question of colourable legislation arises 
only when although apparently legislature in passing a statute purported 
to act within the limits of its power yet in substance and in reality the 
statute transgressed its powers. To the same effect are the observation 
of the Supreme Court in the case of (20) Viravelu v. Sp. Dy. Collector, 
AIR 1965 SC page 1017 at page 1025. Inthe case of (21) Shankaranar- 
ayan v. State of Mysore, AIR 1966 SC page 1571 the Supreme Court 
again reiterated the above view. In the case of (22) Rajani Kanta Hazra 
v. Junior Land Reforms, Officer, 1978 (2) CLJ page 30 the Division Bench 
of this Court observed that from the definition of ‘incumbrance’ it was 
clear that the rights of a raiyat or an under-raiyat or a non-agricultural 
tenant were not included within the definition of “incumbrance”. But 
“incumbrance included all other rights or interests of whatever nature 
barring the land allowed to be retained by an intermediary and the 
definition was of the widest amplitude. It does not give protection to 
any one except raiyats or under-raiyats, non-agricultural tenants and to 
the Jands allowed to be retained by an intermediary under section 6 of 
the West Bengal Estates Acquisition Act, 1953. A barga right was not 
entitled to any protection and was not an incumbrance when the 
vesting took place it took place without the barga rights. Reliance 
was also placed in the case of (17) Amarendra v. Commissioner of Agri- 
cultural Income Tax, 62 CWN page 672 though this decision has some 
importance on the aspect of the liability of the agricultural income tax, 
but on the aspect I do not see much relevance. I have already discussed 
the said discussion before. 
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61. In my opinion, the arguments advanced on behalf of the 
petitioners on this aspect of the. matter were under certain amount of 
misapprehension. Section 21B of the said Act as I have read it and 
indicated before is special rule of evidence for proving the claim of a 
bargadars in certain Proceedings under the said Act. It does not, there- 
fore, fall under any of the items in the different lists mentioned on 
behalf of the learned advocates for the petitioners. In my opinion, 
it is covered by Item 12 of List 111 of the 7th Schedule. As the 
section deals with only a very special method of proving a particular state 
of affairs, in my opinion, it is also not in any way either repugnant to 
or inconsistent with any of the provisions of the Evidence Act though 
it does Provide a special mode ora different mode from tbe ordinary 
mode of proving as envisaged under the law of evidence. Read in 
that view of the matter, in my opinion, no question of repugaancy 
or inconsistency with any-Central Act as contemplated under Article 251 
or Article 254 of the Constitution of India arises. I am, therefore, of 
the opinion that Section 21B in the light I have read does not infringe 
the Constitution as being beyond the competence of the State Legisla- 
ture. It is nota colourable piece of legislation. Section 21B does not 
give any right to the labourers, licensees or caretakers to become bargadars. 
Bargadars are those who are defined under section 2(2) of the Act. It 
only provides a special mode of proving the claim of a bargadar where 
a dispute arises under certain circumstances. I am therefore, unable 
to accept the challenge to the section on this ground and as there is no 
depriviation of any property right either of recorded owners or of barga- 
dars there is no question of taking away any property without providing 
for compensation by enacting section 21B of Act. Therefore, whether 
barga right is a incumbrance or not is wholly irrelevant to the issue on this 
aspect of the matter. 

62. The next aspect of the challenge to Section 21B was, as J have 
indicated before, that it created unreasonable restriction and learned 
Advocate for the petitioners in this connection drew my attention to the 
reduction of ceiling from individual ceiling of 25 acres to the family cei- 
ling of 17 acres for a family of five and the provisions of Section 17(4)(5)(6) 
of the Act. My attention was drawn also to the liability to pay income 
tax on the entirety of the produce. I have dealt with this aspect of the 
matter before. It was also emphasised that there was difficulty in culti- 
vation by minors, widows, physically incapaciated persons etc. and there 
was no provision for termination of cultivation for negligence on the 
part of the bargadars. It was also urged that Section 21B was contrary to 
the basic principles of fair play embodied in the Evidence Act. In 
this connection in view of the amendments of the expression ‘personal culti- 
vation’ and the notification thereto a good deal of argument was made that 
section 21B violated the provisions of Article 304(b) of the Constitution 
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of India. Before I deal with the arguments advanced on Article 
304 of the Constitution it is necessary to deal with the question whether 
Section 21B imposes unreasonable restrictions on the rigbts of the property 
of the owners or of bargadars for the reasons advanced on behalf of the 
petitioners. Now, in this context it has to be borne in mind that there 
is the owners’ rights as well as the recorded bargadars’ rights to be 
protected. There is also the rights of others who are cultivating the 
land really as bargadars but who have, either because of administrative 
inefficiency or. of various other social factors, have not been recog- 
nised as such, on this aspect various arguments have been advan- 
ced. It is important to reiterate certain fundamental principles 
in judging the reasonableness of a particular piece of legislation. Normally, 
the legislature is supposed to know the needs and the welfare of the 
people or in otherwords the legislative facts upon which the social legisla- 
tion of this type is based and, in my opinion, the Courts should asa 
matter of principle defer to that legislative decision unless it is demons- 
trated beyond doubt or beyond controversy that the particular piece of 
legislation creates unreasonableness. Now, on this aspect various factors 
have been advanced. It has been said that in the past the Zamindars 
or the landlords or in the present terminology the Jotedars have exploited 
the poor, the uneducated the unorganised cultivators who by their hard 
toil have yielded the produce of the land upon which a class of parasites 
have thrived for long. I have set out some of the historical backgrounds 
for and against the system of Zamindary or the Permanent Settlement. It 
bas been said that the poor cultivators have been made to provide for every 
luxury, indulgence and vice of this rentier class who have exploited the 
cultivators and the cultivators being dependent on loans and monetary 
help from these people have not dared to have their names properly 
recorded even though they were actually the bargadars, on the other hand. 
it has been emphasised that this: is an unreal picture if one remembers 
the great contribution to our intellectual, to our cultural and to our 
political movement that this land owning class has made for the advance- 
ment of this county. It is from this class have originated the real 
Reniassance of Bengal and it is this class who have provided the back- 
bons of our national and political movements. It has also been empha- 
sised that it is no longer the case of big Zamindars or land owners but 
small families dependent upon lands and who as I said before have been 
considered to be the backbone of the middle class Bengalee. It is also 
unreal, according to some, that the ‘men behind the plough’ 
are unorganised, timid, meek and submissive who are being exploited by 
Jotedars or small land owning families. The real truth according 
to some is that the men behind the plough are very much well 
organised and motivated as they are used ag weapons of certain political 
parties are more powerful than the small land owning classes. It is very 
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difficult for the Court to make any proper assessment of the situation. It 
e isalso very difficult to decide whether throwing a heavy burden on the 
owners or the recorded bargadars is really justified as a measure of certain 
kind of affirmative action to undo the mischief or miseries inflicted upon 
men behind the plough in the past. But imjudging the question of validity 
of a particular piece of legislation it is proper, in my opinion, for a court 
of law to take cognisance of the felt necessities of time, the prevelant 
moral and political theories, institutions of public policy, the unconcious 
prejudices of men in society. Having regard to these factors it appears to 
me that it is also nzcessary to bear in mind that no piece of legislation is 
an exercise in hypothesis. In that view of the matter taking into consi- 
deration that only a special mode of proof has been provided in the section 
upon certain conditions. Iam of the opinion, that it cannot be said 
that unreasonable restrictions huve been put by section 21B of the Act. In 
the case of (1) Ramhari v. Nilmont Das, AIR 1952 Cal. page 184 the Divi- 
vion Bench of this Court was considering the reasonableness of the 
restrictions imposed by Section 5(1) of the West Bengal Bargadars Act of 
1950 where Mr. Justice P. B. Mukharji, as the learned Chief Justice then 
was observed that the legislation could not be condemned as unreasonable 
because it was not hypothetical. Legislation was not an exercise in hypo- 
thesis but was in its primary purpose empirical. The reasonableness of the 
restriction must, therefore, be judged in relation to the social, economic 
and political context. The same view was also reiterated by the decision in 
the case of (48) In re : Oriental Gas Company, AIR 1961 Cal. Page 267. See 
also in this connection the observations in the case of (49) Iswari Prosad v. 
N. R. Sen, AIR 1952 Cal. page 273. It has further to be borne in mind 
that there is always a presumption of constitutionality in favour of a 
legislation as I have indicated before. Reliance may be placed on the 
observations in the case of (57) Chiranjit Lal v. Union of India, AIR 1951 
SC page 41 and (50) Shersingh v. Rajasthan State, AIR 1954 Rajasthan 
SC page 65. 
63. Section 21B is also not unreasonable in view of the fact that the 
owners who are minors, widows or physically disabled, persons or the heirs of 
= widows or physically disabled persons, do not suffer more than any one else 
‘by cultivation through bargadars and in any case taking a broad view of the 
matter every possible claim of insignificant social claim cannot be satisfied. 
There is ample safeguard against the heirs of bargadars who are not able to 
cultivate in view of the provisions of the Act. Though there is absence of 
provision for termination of cultivation for negligence of bargadars that 
does not make, in my opinion, the provision of Section 21B unreasonable. 
When the share of the bargadars was uncertain as under the West Bengal 
Bargadars Act, 1950 there might have been some ground for providing for 
termination on the ground of negligence but now the bargadars have been 
given a minimum of 50% as his share of the produce which rises to 75% 
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if he provides all the inputs. Negligence should practically be ruled out 
because it would be inconsistent with normal human conduct. It is also 
well known as a social fact that cultivators of small plots put their best 
efforts to get the maximum production. For the aforesaid reasons and in 
the way I have read Section 21B in the sense that it does not create any 
new class but only provides a special mothod of proving certain state of 
affairs, in my opinion, ia the social context and in the felt necessities of 
time, the impugned section cannot be said to be unreasonable. The 
challenge on this aspect of the matter must fail. 

64. There is another aspect dealing with this question. Section 21B 
of the Act can be viewed in the light of the directive principles of the State 
specially in the light of Articles 38, 39(b) and Article 46 of the Constitu- 
tion and if that is the position, that is to say if section is to implement the 
directive principles of the Constitution, then, it is not necessary that it 
should be expressly stated to be so. Reliance in this connection was 
placed by learned Additional Advocate General on certain observations 
in the case of (52) R. S. Swamiji v. State of Mysore, AIR 1966 SC page 
1172 at page 1175. But in the view I have taken already on the aspects 
mentioned hereinbefore, in my Opinion, it is not necessary to examine this 
question of the directive principles of the Constitution. 

65. Along with the question of reasonables is the question of viola- 
tion of Article 304(b) of the Constitution. On behalf of the petitioners 
it was stated that in view of the recent amendment by notification that 
the members of the family must remain within radius of certain miles of the 
mouza and in view of the definition of ‘personal cultivation’ section 21B 
creates unreasonable restriction. It brings about according to the learned 
advocates for the petitioners. a complete alienation between the rural and 
the urban life of the community and it saps any communication in vital 
matters between the rural and urban or semi-urban sectors of the society. 
In this connection reliance was placed on certain observations in the case 
of (58) Atiabari Tea Co. Lid. v. State of Assam, AIR 1961 SC page 232 
at paragraphs 52, 53 & 54 of the judgment and also on the decision 
in the case of (59) Daulat Ram y. State of Punjab, AIR 1962 SC page 
1206 and also on the decision in the case of (60) Koteswar v. K. R. B. 
& Co,, AIR 1969 SC page 504 and reliance was placed on paragraph 14. 
of the judgment and on the decision in the case of (67; S. Ahmed v. State 
of Mysore, AIR 1975 SC page 1443 at paragraph 6 of the judgment. In 
the light I have construed section 21B of the Act, it appears to me, that 
this argument of violation of Article 304 (b) of the Constitution is under 
a misapprehension. Section 21B does not create any new rights. It provides 
a new method of proving certain existing facts. It may be a special method 
but it gives no further right to any body which he did not possess before 
the introduction of the section nor does the section curtail any rights. 
Therefore, in my opinion, the said provision cannot be construed to be in 


1979 {1) CLJ} Biswanath Ghosh v. State of W. B. 687 


violation of Article 304(b) of the Constitution. For the aforesaid reasons 
fam of the opinion that Section 21B cannot be said to be ultravires. 
66. It was, next, argued that Section 50 of the Act was limited in 
scope and provided for recording in respect of changes after the vesting 
under the West Bengal Estates Acquisition Act, 1953 up to the date of 
notification under Section 51 of the West Bengal Land Reforms Act, 
1955 and Section 51 provides for representation and preparation of 
record of rights by an elaborate procedure laid down in rules 22 to 25 
read with Schedules A and B. These two sections could not be applied 
simultaneously. In aid of this submission certain decisions were relied on 
behalf of the petitioners. Learned Additional Advocate General accepted 
the proposition that Sections 50 & 51, 51A operated in the different fields 
and, therefore these could not be simultaneously utilised or applied. In 
that view of the matter it is not necessary for me to discuss the aforesaid 
decisions relied on behalf of the petitioners. In this connection it was 
also urged that if the Land Reforms Act purported to confer powers both 
under Section 50 & 51 then both the sections are unconstitutional on the 
ground of discrimination and violation of the basic features of the 
Constitution. In my opinion this argument cannot be accepted. The 
section dealt with certain contingencies where alteration in the mode 
of cultivation can be recorded and Section 51 dealt with a different conti- 
ngency. Therefore, in my opinion, there was no scope of violation on 
the ground of discrimination. It was, then, contended that after the 
notification was issued under Section 51 of the Act and settlement opera- 
tions were started then suddenly Schedule A was amended giving uolimi- 
ted and unguided power to cancel on its own motion or on application 
of others, at any time, and that there was excessive delegation to the exec- 
utive authorities without proper guidelines. I have indicated before that 
the suddenness of the changes introduced is not relevant in considering 
the validity of this section. Secondly, for the purposes of the Act I find 
there is a sufficient guideline and as such power could not be considered to 
be excessive delegation. It was, then, argued that recording of bargadars 
By omitting or amalgamating stages (1) to (5) of Schedule A would result 
in failure to demarcate the land, determine the area and allot the separate 
numbers of the plots of each bargadars and would be in contravention 
of the rules and create confusion. As I have indicated before, learned 
Additional Advocate General has assured this Court that there would 
be proper demarcation and he has handed over to mea copy of model 
plan which I have marked as exhibit in this case and itis to be kept 
as part of the record indicating separate numbers would be given and 
separate portions of a plot are recorded in the names of different barga- 
dars there would be sufficient demarcation. It was then argued that 
reading the provisions of the Act namely, Section 2(8) section 4(4)(b)(c), 
2nd explanation to section 17 and third explanation to section 17 
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together with the Act were vague and unpredicable. It was, therefore, urged 
that as the Act was vague the same was bad. In this connection reli- 
ance was placed on several decisions. Iam however, unable to accept 
this contention. It is not necessary, in my opinion to deal in detail with 
those cases which deal with the proposition that ifan Actis vague the 
same is bad. But as [I read the different provisions [do not find any 
vagueness in the Act, though the Act and the rules could have been 
couched in more explicit and clear terms. 

67. There was challenge on gathering informations by the revenue 
officers concerned who are charged with the act of recording behind the 
back of the recorded owners and bargadars. As! have mentioned before 
there is no straight jacket formula of natural justice. The basic require- 
ment, however, is that the several persons whose rights are in any way 
affected should be given reasonable opportunities to present their cases and 
if any information is gathered behind them the same should be commu- 
nicated to the persons concerned and they should be given adequate 
opportunity to place their view points or cases. Several decisions, on 
this aspect, to which it is not necessary for me to refer to in detail which 
Ihave already mentioned in the arguments on behalf of the different 
parties were relied on by parties. There was another argument advanced 
in this case, namely, that in some cases notices had been issued to diffe- 
rent political parties about the operation of recording of bargadars. I 
do not sce any illegality per se in issuing notices to the political parties to 
enlist their support provided such notices are issued to all the political 
parties concerned and also to the Labour or the Kishan Organisations. 
But these notices to these organisations or parties cannot be and should 
not be substitutes for the individual opportunities that are required to be 
given to the parties concerned whose rights would be affected by the 
actual acts of recording. 

- 68. Itis in this light, in my opinion, I should formulate the answers 
to the different questions that I have framed before. My answer to first que- 
stion is that a bargadar is one who is as defined in section 2(2) of the Act. 
My answer to the 2nd question is that that question would be determined ‘a 
in the manner I have indicated before, either under section 18 of the Act or 
under section50, 51, 51A as indicated before. My answer to the 3rd ques- 
tion is I have explained the scope and effect of Section 21B of the Act. I 
answer the fourth question by saying that there is no conflict in the way 
I have read between section 18 on the one hand and sections 50, 5I&51A 
of the Act. I answer the fifth question by saying that the amendments to 
the rules are not ultra vires and are not bad as such : 

The sixth question is answered by saying that section 21B is not 
ultra vires. 

The seventh question is answered by saying that section 60 of the 
Act is not ultra vires. 
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My answer to the 8th question is that the circular of 5th of July, 
1978 does not contain any administrative directions and the revenue officers 
are not bound by the same and should ignore the same and follow the 
provisions of the Act as indicated before and as I shall indicate 
hereinafter. Learned Additional Advocate General has stated that the 
circular of 5th July, 1978 only embodies the result of certain delibera- 
tions at workshop. 

So far as the 9th question is concerned the tight to move an appli- 
cation under Article 226 of the Constitution would depend if there are 
genuine apprehension and the situation in which the apprehension would 
arise I have indicated before and I shall indicate in my ordering 
portion. 

My answer to the 10th question ig that the quasi-judicial adminis- ` 
trative authorities are entitled to gather informations in the manner 
contemplated by the amended rules provided reasonable and proper 
opportunities are given to rebut any informations gathered behind the 
back of persons to the persons concerned. If the procedure enjoined 
for recording of bargadars as framed under the rules and the Act and as 
explained by learned Additional Advocate General which I have recor- 
ded hereinbefore, are followed, the same do not infringe the principles of 
natural justice. So far as the 12th question is concerned, where the 
respondents have acted in recording the bargadars by not giving 
reasonable and proper opportunities either to the recorded owners or 
to the recorded bargadars the action of the respondents has been illegal. 
Regarding the 13th question I should say that certificate contemplated 
in Schedule A of the Act is of no legal effect and all authorities con- 
cerned should ignore the said certificates in acting upon them. I am 
` however, not concerned with the question whether Banks could act on 
those certificates in granting loan, 

So far as 14th question is concerned notices to different political 
parties are not bad as such or illegal provided these do not substitute 
notices and opportunities due to be given to the parties involved or 
whose rights are sought to be affected. 

My answer to the last question is that the reliefs that the peti- 
tioners are entitled depend upon the facts and circumstances of each 
case. 

69. Now, before I deal with the actual orders to be passed I must 
notice that there are certain factual aspects of the matter to which 
my attention was drawn on behalf of the Government. Now, so far as 
the application in CR 8339(W) of 1978 is concerned learned Addi- 
tional Advocate General submitted that there are five petitioners all of 
them possess lands in Kumarkhali which is one of the mouzas in 
Annexure B. Petitioners appear to be members of one family possessing 
71.71 acres of land. In matter no. 8348(W) of 1978 is concerned, only 
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petitioners no. 53, 54 & 55 out of 57 petitioners have lands (8.883 acres) 
in Purba Boyer Singh, which, is one of the mouzas in Annexure ‘D’. 
In Annexure ‘A’ there are about 300 acres of land. So far as CR No. 
8341(W) of 1978 is concerned petitioners have no Jand in any of the 
mouzas in Annexure ‘B’. So far as CR 8347 (W) of 1978 is concerned 
the petitioners have no land in any of the mouzas in Annexure ‘B’. So 
far as CR 8340 (W) of 1978 is concerned the petitioners have no 
land in any of the mouvzas in Annexure ‘B’. So far as CR 8346(W) of 
1978 is concerned, petitioners have no land in any of the mouzas in 
Annexure ‘B’. So far as CR 8343(W) of 1978 is concerned, petitioners have 
no land in any of the mouzas in Annexure ‘B’. So faras CR 8342(W) of 
1978 is concerned. petitioners have no land in any of the mouzas in Anne- 
xure ‘B’. So far as CR No. 8344 (W) is concerned, petitioners are alleged 
to have lands in Gosaba, PS and only one evening meeting was alleged 
to have beer held. So far as CR 8345 (W) of 1978 is concerned the 
petitioners have no lands in Mouza ‘B’. So far as Bhagyadhar Giri’s 
matter is concerned I need not deal with the same as the same has 
already been disposed of. So faras CR No. 7641 (W) of 1978 is con- 
cerned the petitioners held 6.42 acres of land in rayati interest in mouza 
Madhunia. During K.B. stage, petitioner was recorded as bargadar in 
respect of 7.79. acres of land against buta plots excepting plot No. 
496/2152 measuring 0.12 decimals. 


70. During attestation villagers along with 4 to 18, raised objection 
as to recording of petitioner’s name as bargadar at K.B. stage and they 
claimed to be actual cultivators as bargadars. They were recorded as 
bargadars in attestation stage-attested records not yet placed under draft 
publication U/s. 51A(1). 

71. So far as CR 10702(W) of 1978 is concerned, OPERATION 
BARGA has not been started according to learned Additional Advocate 
General in mouzas where the disputed lands are situated. Respondent 
nos. 5 to 14 have not yet applied. 

72. So far as CR 10783(W) of 1978 is concerned petitioners 4,5,9,10, 
11, 12, 13, 14, 15 and 18 do not possess any land in Sahapur, Ballavpur, 
Jotragher, Sankarpur or Aliapur, which is the subject matter of notice-see 
Annexure ‘B’ of the petition and A/O para 8 at page 4. Petitioners 1,2,3, 
7,8, 16 & 17 possess one plot each in one or other mouza concerned-have 
come with the application before cause of action has arisen, according to 
the respondents. The respondents, further, state that about 50 applicati- 
ons have been received but no enquiry could be held, according to 
the respondents, due to interim order. 

73. So far as CR 10724(W) of 1978 is concerned, no bargadar 
have been made respondents. From general notification dated 13.12.78 
petitioners came to know on 18.12.78 that interested persons would be 
recorded on 14.12.78. Some persons were recorded as bargadar-but it is 
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not clear from the assertions of the respondents whether the procedure 
enjoined by law has been followed. 

74. So faras CR 10722(W} of 1978 is concerned, no bargadars 
have been made respondents. According to the respondents only general 
notice u/s. 57,51 and 21 (2) have been issued but in the petition there is no 
mention whether actually any recording has been done. 

75. So far as CR 10723(W) of 1978 is concerned the case of the 
respondents is same as above. 

76. So far as CR. 10734(W) of 1978 is concerned the petitioner 
became surprised when he heard that respondent 6 had direeted his empl- 
oyee to record name of bargadars in barga operation. According to the 
respondents there is no cause of action. 


77. So faras CR No. 10731(W) of 1978 is concerned, respondent 
17 has passed order on 5.7.78 in which he directed all other respondents 
to record the names of al] Jabourers as bargadars under landlord in way of 
‘Operation Barga’ system and by this order respondents 14, 16 and 18 are 
declaring in the village to have been recoided bargadars on 20.12.78. 

78. I may, however, incidentally mention that incase of Gourhari 
Bera’s case the respondents have mentioned that operation was started as 
a result of the direction of the circular of the Board of Revenue dated 
Sth July, 1978. XI make a mention of the fact because of the argument 
that the circular dated Sth of July, 1978 is of no legal effect made by the 
learned Additional Advocate General. 

79. Having regard to the facts and circumstances of these cases and 
in the light of my findings on points of law I therefore direct as follows :—. 

(1). That the respondents are authorised to settle the question who 
are bargadars in respect of the lands involved in these writ petitions by 
appropriate officers deciding that question. Appropriate officer will be 
the officers mentioned in the West Bengal Land Reforms Act, 1955 either 
in the contingencies as I have enumerated under Section 18 or Section 
50, Section 51 or Section 51A of the Act. Such decisions must, however, 
be upon notice as the relevant provisions of the law require. The partic- 
ular mode of notices which are necessary at the particular stages or proc- 
esses for preparing and publishing the records must be adhered to. The 
recorded owners or recorded bargadars must be given such opportunities 
for making representations as they are entitled to under the West Bengal 
Land Reforms Act, 1955 and the rules made thereunder and the 
different provisions of the general instructions for the revisional settle- 
ment operation as have been admitted by Learned Additional Advocate 
General in the argument before me and as I have noted before. I direct 
that a copy of the same handed over to me by Learned Additional Advocate 
General be kept on record as Exhibit “C” 

(2) Chapter VII, Schedule A of the West Bengal Land Reforms Act, 
1955 and the relevant West Bengal Land Reforms Rule, 1965 as amended 
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and as indicated before must be adhered to and in recording the bargadars 

I, further, direct that the disputes should be settled in the manner mentioned 
in the “dispute list form” as indicated by Learned Additional Advocate 

General, where such disputes arise, and which I makea part of this judg- 

ment and which is kept in the record as Annexure ‘A’ of this judgment. 


(3) When different areas are given to different bargadars the different 
plot numbers should be given and the land should be demarcated in the 
manner indicated by Learned Additional Advocate General, a model of 
which was also handed over to me which also I makeasa part of my 
judgment as Annexure ‘B’. 

80. The concerned revenue officers are not prevented from gathering 
informations from any appropriate sources, but any informations so gathe- 
red must be communicated to the persons concerned, namely recorded 
owners or the recorded bargadars, before a decision is taken and they 
must be given reasonable opportunities to make any submission on these 
points, Recorded owner means recorded owners or his heirs or successors. 

(4) The circular which is not even administrative direction in the 
communication dated Sth of July, 1978 must be ignored and only the rele- 
vant provisions of the Act and rules must be adhered to. 

(5) Any recording or settlement of bargadars on the advice of any 
local committee and without notice to the recorded owners and recorded 
bargadars and without giving recorded owners or the recorded bargadars 
reasonable opportunities of making reasonable iepresentation and not as 
independent decision of appropriate officers as indicated before should be 
prevented in future and if any such decision has been made and if any 
recordings have been made in violation of the above procedure the same 
should be ignored and are hereby quashed. 


(6) The certificates given under the amended rules of Schedule A 
have no legal effect and cannot be taken cognisarce of by any statutory 
authorities including the police authorities in taking any action in respect 
of any dispute over the land. The petitioners. where certificates have been 
given or where claims have been made by the bargadars on the basis of the 
certificates given will have right to prevent any action in any appropriate 
court of law on the basis cf apprehended danger. Aslam not concerned 
in these writ applications with the question as to how the banks would 
grant loans the aforesaid observations will not, however, affect the 
questions as to how the banks should be satisfied before granting loans. 

(7) These writ applications are disposed of with the aforesaid direc- 
tions and the concerned officers will adjust the records in the light of the 
observations made as aforesaid. 

(8) I further direct the Secretary, Land Utilisation & Reforms 
and Land & Land Revenue Department, Government of West Bengal to 
communicate the ordering portion of this decision, containing the afore- 
said directions to all concerned officers with the work of recording and 


1979 (1) CLJ) Biswanath Ghosh v. State of W. B. > 693 


settling the disputes of bargadars in writing within eight weeks from the 
receipt of the ordering portion of this decision by the office of learned 
Additional Advocate General. I, further, direct that the said Secretary, 
will file an affidavit to this Court within four weeks thereafter that he has 
so communicated these directions giving the particulars of the communica- 
tion and the date of.the communication. 

81. In olden times the instinctive sense of values of the administra- 
tive authorities were sufficient safeguards to prevent in majority of cases 
injustice to the parties. Unfortunately, the faith in the individual instinctive 
sense of value of the officers concerned have to a very large extent eroded. 
It is, therefore, vital that an appropriate environmental sense of values 
should be created. If the recording of genuine bargadars are expedited in 
the true spirit of recording genuine claims of bargadars with justice and 
fair play there is no cause for apprehension and it is with this object that 
the aforesaid directions have been given. We are some times prone to for 
get that laws are more often than not implemented not by the coercive 
force of the state but by willing acceptance by the people at large and an 
efficient and equitable administration of any legislation to a very large 
extent enhances the prestige of that legislation. 

82. There will be no order as to costs. These rules and writ appli- 
cations are disposed of as above. The written arguments advanced by 
learned Additional Advocate General and some of the learned advocates 
for the petitioners be kept on file. In the written submissions submitted 
on behalf of the State the parties dealing with question of certificates are in 
formed as learned Additional Advocate General stated that I had taken 
exhaustive notes of this submissions on this point he was not submitting 
written submissions on this point. 

31.5.79 

As learned Additional Advocate General stated that it would be 
difficult if only the ordering portion was conveyed to the Concerned 
officers without reference to the relevant portion of the Judgment for this 
purpose I extend on the prayer of the Govt. the time to convey from 
4 weeks to eight weeks only. 

R. 
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